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From: Bielarski, Edward J
To: Locke, Justin M
Subject: Fwd: Draft MOU - v2
Date: Thursday, March 02, 2017 9:29:25 PM
Attachments: att00001.htm


mou re purchase of biomass facility - v2.docx


Take a look at how you'd value any bps increase over 3.75 percent borrowing.


Sent from my iPad


Begin forwarded message:


From: "Shalley, Nicolle M." <shalleynm@cityofgainesville.org>
Date: March 2, 2017 at 7:30:45 PM EST
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Cc: "Hinton, Paula W. (PHinton@winston.com)"
<PHinton@winston.com>
Subject: Draft MOU - v2


Hello Ed – Per our discussion.  After Paula has reviewed Section 7, feel free to
transmit.  Remember to include the City Commission on your transmittal email to
GREC, as that seemed to be their direction today.  
 
Hello Paula – Please review Section 7 to confirm whether it is consistent with our
earlier discussion, if not, please revise accordingly.
 
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to
disclosure upon request.  If you do not want your email or email address released in
response to a public records request, do not send email to this office.  Instead, contact
this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to
which it is addressed.  If the reader of this message is not the intended recipient, you
are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited.  If you have received this email in error, please
immediately reply to the sender, then delete the email.  Thank you.  
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the total interest costrate assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced proportionately by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party may terminate the purchase/sale.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU GREC.  The Parties will use best commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten seven (107) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA. ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two no longer than five (52) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions or pending claims/counterclaims that may be decided by Summary Judgment in the Dispute and to that end shall have no effect on any claims and counterclaims those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.   This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Bielarski, Edward J
To: Crawford, Margaret A
Cc: Shalley, Nicolle M.
Subject: FW: Executed MOU
Date: Thursday, March 23, 2017 10:02:53 AM
Attachments: mou executed.pdf


Here’s the right MOU
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Dennis Duffy [mailto:dduffy@emienergy.com] 
Sent: Thursday, March 23, 2017 9:41 AM
To: Bielarski, Edward J; Jim Gordon
Subject: Executed MOU
 
Ed and Jim,
 
Attached please find the MOU executed by GRU and GREC, with the Execution Date left blank, to be
filled in upon Commission approval.
 
Please disregard the prior circulated item.
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From: Mark Mccain
To: Mark Mccain
Cc: Jacob Williams; Fred.bryant@fmpa.com; Jody Finklea; Frank Gaffney; Mark Larson; Sue Utley
Subject: FMPA Presentation at Vero Beach City Council on 2-21-17
Date: Wednesday, February 22, 2017 5:31:40 PM


THIS EMAIL IS BLIND COPIED TO FMPA’S BOARD OF DIRECTORS, EXECUTIVE COMMITTEE
AND ALTERNATES
 
FMPA representatives were present at the Vero Beach City Council meeting last night. FMPA
made a presentation on its review of Vero Beach’s proposed sale of its customers in Indian
River Shores as well as explained FMPA’s preliminary option to help Vero Beach exit FMPA
projects. The meeting went very well. On behalf of Jacob Williams, this email provides a
description of key points in the meeting and provides corresponding video excerpts.
 
Below are eight highlights from the meeting with links to short video clips. The entire video of
the meeting can be found online at: http://verobeachfl.swagit.com/city-council. FMPA’s
portion starts early in the meeting and lasts approximately two hours.
 


1.       Vero Beach’s Goal, and Good Working Relationships: Jacob Williams states Vero
Beach Mayor Laura Moss has done a good job focusing on Vero Beach’s goal of selling
its electric utility. Jacob says she understands that all 19 FMPA cities must approve any
potential deal, so it is worth having a good relationship. Likewise, Rep. Erin Grall
representing Vero Beach has been helpful facilitating positive efforts toward the same
goal of selling Vero Electric. Jacob emphasized that if we can all focus on the goal, and
not be distracted by other efforts, we can make good progress. [watch video]


 
2.       Partial Sale: Jacob Williams states that FMPA and its external stakeholders see no


issues with Vero Beach’s sale of Indian River Shores customers. Jacob confirms that
FMPA’s work on the partial sale is complete, unless there is something else that Vero
Beach or FPL requests of FMPA. [watch video]


 
3.       Hold-Harmless Payment: In describing the preliminary calculation of $76 million


that Vero Beach would pay to FMPA cities to take Vero Beach’s power obligations,
Jacob Williams described that this amount was comparable on a dollar per Megawatt
basis to Florida Power & Light’s (FPL) recent buyouts of two coal plant power
purchase agreements. Councilmember Dick Winger likened Jacob’s explanation to
obtaining comparables in a real estate transaction, and Winger said, “What we have
here is a comparable.” In the second clip, Councilmember Lange Sykes referenced
FMPA comparables, noted positive progress in the discussions, and said he is looking
forward to FPL’s offer for the full system. [watch video]


 
4.       End-of-Life Unit Risk: Jacob Williams explained that as FMPA talks with Vero Beach


about the uncontrollable risks of assuming Vero Beach power obligations, we might
find that another entity would be better suited to understand and assume these risks
and be able to do so at a lower cost to Vero Beach. Councilmember Winger described
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how it might make sense for FPL to assume the end-of-life nuclear risk related to the
St. Lucie Project. [watch video]


 
5.       Risk Adjusted Premium: Jacob Williams explained the Risk Adjusted Premium of $32


million, and made the point that the amount is equal to Vero Beach’s estimated
withdrawal payment from the All-Requirements Project. Councilman Dick Winger said
this “makes eminent sense to me.” He recognized that Vero Beach is giving something,
but Vero is getting something, and the same is true for the other FMPA cities.
Councilmember Winger said, “What you are proposing is a good business
arrangement.” [watch video]


 
6.       FPL’s Initial Comments: FPL’s Amy Brunjes stated in her opening remarks that FPL


appreciates FMPA’s detailed information and quick response. FPL is evaluating the
proposal and expects to complete the evaluation in a couple weeks. FPL thinks they
could have a contract negotiated with Vero Beach for the full sale within 90 days.
[watch video]


 
7.       FPL’s View of Next Steps: FPL’s Brunjes stated that FPL may conceptually differ on


some points in FMPA’s proposal and would share that with Vero Beach, and she said
that FPL is open to considering the St. Lucie liabilities, which would change the
valuation. [watch video]


 
8.       FPL’s Final Comments and Clarifications: FPL’s Brunjes clarified that she cannot say


that FPL will definitely make an offer for the full system. She said FPL is evaluating it,
and maybe within two weeks, FPL would know if it can move forward. Early
indications are, she said, that it is potentially workable, but at the end of the day it has
to be a win for everyone, and that includes FPL’s existing customers. [watch video]


 
It was a productive meeting. FMPA’s information seems to have been clearly received, and the
perception of FMPA seems to be improving.
 
Mark McCain
Assistant General Manager,
Member Services, Human Resources and Public Relations
 


_____________________________________________________________________
 
Florida Municipal Power Agency
8553 Commodity Circle   |   Orlando, FL 32819-9002
Direct 321-239-1034   |   T. 407-355-7767
mark.mccain@fmpa.com   |   www.fmpa.com
 


Community Power. Statewide Strength.®
______________________________________________
 


Click Below to Follow Us:
 


        



https://vimeo.com/205287636/c863675c99

https://vimeo.com/205283037/947417cf98

https://vimeo.com/205287847

https://vimeo.com/205283177/6d7e943cab

https://vimeo.com/205283907/a7aed46d57

mailto:mark.mccain@fmpa.com

http://www.fmpa.com/

https://www.facebook.com/FloridaMunicipalPowerAgency/

https://twitter.com/FMPAnews

https://www.linkedin.com/company/fmpa





 
 
 








From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Thursday, January 12, 2017 4:43:20 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transaction is awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction             Cardholder              Card Name
Amount                  Posted                  Last 4
----------------------- ----------------------- -----------------------
TXN00118816             MARGARET CRAWFORD       MARGARET A CRAWFORD
$10.00                  2017-01-11              3612


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------
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From: Jim Gordon
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M
Subject: Re: MOU
Date: Wednesday, March 22, 2017 10:05:12 AM


Ed,
  We are pleased to move forward with you and your team's acquisition and
realization of the full value and benefits of the Gainesville Renewable Energy Center
for the City of Gainesville and the region.
   I should have the answer for you on the timing of the draft Definitive Agreement
within the next 
hour and then I will email you the executable MOU. We are looking forward to
working with you and your team in completing a successful and mutually beneficial
transaction.
Sincerely,
Jim


On Mar 22, 2017, at 9:31 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Jim,


 


I am in receipt of your latest revision to the MOU.  At this point I am pleased to say that
aside from placing a date in the blank space for the first delivery of the draft Definitive
Agreement I am in agreement with the MOU.  Congratulations on reaching this moment
of accomplishment.  As soon as you have talked with your folks at Chadbourne Parks
with a delivery date, I reels will execute the MOU and forward it to you for your
signature.  I hope to talk about the MOU in length at tommorrow’s joint City Commission,
UAB meeting.


A communication would not be complete without a song lyric for you.  Given your love for
Boston I can’t help but throw you a Neil Diamond tune, “Sweet Caroline”.  Think about
Neil singing on the infield at Fenway Park;,


Where it began, I can’t begin to knowin’, but then I know its growing strong.  Was
in the spring (Today’s the second day) and spring became the summer. Who’d


have believed you’d come along.


And of course, everyone knows that when it’s sung, “good times never seemed so good”
everyone would rejoice and shout,,


So good, so good, so good


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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From: Kamal@gainesvillechamber.com
To: Bielarski, Edward J
Subject: Re: Blueprint to a Buyout
Date: Monday, February 27, 2017 8:29:25 AM


Thank you.


Kamal I. Latham
Vice President for Public Policy
Gainesville Area Chamber of Commerce
(352) 378-2498 (Direct)
Kamal@GainesvilleChamber.com


On 2/27/17, 8:27 AM, "Bielarski, Edward J" <BielarskiEJ@gru.com> wrote:


>Per your request
>
>Sent from my iPad
>
>Begin forwarded message:
>
>From: "Bielarski, Edward J"
><BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
>Date: February 25, 2017 at 1:57:22 PM EST
>To: citycomm
><citycomm@ci.gainesville.fl.us<mailto:citycomm@ci.gainesville.fl.us>>
>Cc: DL_Utility Advisory Board <UAB@gru.com<mailto:UAB@gru.com>>,
>DL_GRU_ExecutiveTeam
><ExecutiveTeam@gru.com<mailto:ExecutiveTeam@gru.com>>,
>DL_GRU_LeadershipTeam
><LeadershipTeam@gru.com<mailto:LeadershipTeam@gru.com>>
>Subject: Blueprint to a Buyout
>
>Mayor, City Commissioners and UAB members,
>
>
>Given the fact that there is now a very public discussion over a
>yet-to-be executed MOU I felt the responsibility to put together a
>summary from my perspective on how we got to the position of delivering
>the draft MOU to GREC.  I think its important for you all to have the
>same information to the level of detail so that you don¹t have to
>recollect our conversations or be unaware of the process.
>
>
>
>Edward Bielarski Jr
>General Manager
>Gainesville Regional Utilities
>
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From: Bielarski, Edward J
To: Brown, Thomas R
Subject: Fwd: Info Needs for GREC Analysis - CONFIDENTIAL and EXEMPT from Public Records FS § 119.0713 (2)(b)
Date: Tuesday, March 21, 2017 7:26:48 PM


Sent from my iPad


Begin forwarded message:


From: "Holt, Carlos L" <HoltCL@cityofgainesville.org>
Date: March 21, 2017 at 5:50:15 PM EDT
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Cc: "Locke, Justin M" <LockeJM@gru.com>
Subject: Info Needs for GREC Analysis - CONFIDENTIAL and
EXEMPT from Public Records FS § 119.0713 (2)(b)


CONFIDENTIAL and EXEMPT from Public Records FS § 119.0713 (2)(b)
 
Mr. Bielarski,
 
I request your best efforts to provide the following items for analysis. Request that
they be provide as each one can be provided. Don’t wait until all are available (some
are easy).
 


<!--[if !supportLists]-->1)       <!--[endif]-->Breakdown of annual cost for GRU, if it
owned the GREC plant, to keep it in cold standby (includes all labor, material,
chemicals, periodic maintenance, testing, fuel, all compliance requirements,
etc. )


<!--[if !supportLists]-->2)       <!--[endif]-->Breakdown of annual cost for GRU, if it
owned the GREC plant, to keep it in a shutdown state but could be made
operational within several months (includes all labor, material, chemicals,
periodic maintenance, all compliance requirements, etc. )


<!--[if !supportLists]-->3)       <!--[endif]-->Breakdown of annual cost for GRU, if it
owned the GREC plant, to keep it operating and producing energy (excludes
fuel cost).


<!--[if !supportLists]-->4)       <!--[endif]-->Annual cost of insurance for a).  #1 above,
b). #2 above, c). #3 above


<!--[if !supportLists]-->5)       <!--[endif]-->Last twelve GREC monthly invoices.
<!--[if !supportLists]-->6)       <!--[endif]-->Latest Bond Agency Guidance.
<!--[if !supportLists]-->7)       <!--[endif]-->Lowest rating GRU bonds have


experienced within last 24 months.
<!--[if !supportLists]-->8)       <!--[endif]-->Two companies GRU would buy woody


biomass fuel from.
<!--[if !supportLists]-->9)       <!--[endif]-->Cost of additional IT requirements that
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may be required to monitor or maintain GREC.
<!--[if !supportLists]-->10)   <!--[endif]-->Annual cost of any additional regulatory


licenses or fees that are not now paid by GRU.
<!--[if !supportLists]-->11)   <!--[endif]-->Initial start-up costs for training of


personnel due to the acquisition of the GREC plant.
<!--[if !supportLists]-->12)   <!--[endif]-->Estimated useful life of plant without


major upgrades.
<!--[if !supportLists]-->13)   <!--[endif]-->Estimated value or the plant at end of


useful life.
<!--[if !supportLists]-->14)   <!--[endif]-->Estimated cost to return property to a


natural state at the end of the useful life.
<!--[if !supportLists]-->15)   <!--[endif]-->Latest and greatest draft MOU.
<!--[if !supportLists]-->16)   <!--[endif]-->Total bond issuance $ costs for issuing


bonds in the amount of the MOU purchase price (as computed by par/face
value of bonds to be paid back – dollars received when issuance is complete).


 
This not necessarily a complete list, other items may be needed during the
engagement.


Carlos L. Holt, CPA, CFF, CFE, CIA, CGAP
City Auditor, City of Gainesville, FL
(352) 334-5020
Effective Auditing: A Key to Quality Government


 
CONFIDENTIAL and EXEMPT from Public Records FS § 119.0713 (2)(b)
 








From: Locke, Justin M
To: Bielarski, Edward J; Chris Lover; Mcneill,  Shayla L; Vaughn, Linda S; Rasnick, Claudia E; Crawford, Margaret A
Subject: Fwd: S&P Report - Gainesville Regional Utilities
Date: Tuesday, December 13, 2016 7:37:42 AM
Attachments: att00001.htm


att00002.htm
att00003.htm
att00004.htm
att00005.htm
fl gainesville regl utils_816597.pdf
image001.png
image002.png
image003.png
image004.png


FYI 


Sent from my iPhone


Begin forwarded message:


From: "S&P_USPF_RatingLetters@spglobal.com"
<S&P_USPF_RatingLetters@spglobal.com>
Date: December 13, 2016 at 3:10:32 AM EST
To: "Locke, Justin M" <LockeJM@gru.com>
Cc: "Moore-Young, Cheryl" <cheryl.moore-young@spglobal.com>,
"Panger, Jeffrey" <jeff.panger@spglobal.com>
Subject: S&P Report - Gainesville Regional Utilities


Dear Mr. Locke,
 
Please find attached the report for the transaction reflected above. 
 
Should you have any questions regarding the rating or contents of the
report, please contact the primary analyst listed in the report. If you need any further
assistance, please don't hesitate to contact Cheryl Moore-Young at cheryl.moore-
young@spglobal.com or +214-765-5866.
 
For fee inquiries or for questions regarding invoicing and pricing, please contact Fee
Services at (877)-299-2569 or email them directly here.
 
Thank you for choosing S&P Global. 
 
Regards,
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For easy, online submission of your rating request, you can register for S&P Global Ratings complimentary Ratings Request Online service by
clicking this link.
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The information contained in this message is intended only for the recipient, and may be a confidential attorney-client communication or may otherwise be privileged and confidential and protected from disclosure. If
 the reader of this message is not the intended recipient, or an employee or agent responsible for delivering this message to the intended recipient, please be aware that any dissemination or copying of this communication is strictly prohibited. If you have
 received this communication in error, please immediately notify us by replying to the message and deleting it from your computer. S&P Global Inc. reserves the right, subject to applicable local law, to monitor, review and process the content of any electronic
 message or information sent to or from S&P Global Inc. e-mail addresses without informing the sender or recipient of the message. By sending electronic message or information to S&P Global Inc. e-mail addresses you, as the sender, are consenting to S&P Global
 Inc. processing any of your personal data therein.
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Summary:



Gainesville, Florida



Gainesville Regional Utilities; CP; Combined
Utility



Credit Profile



Gainesville, Florida



Gainesville Regl Utils, Florida



Gainesville (Gainesville Regl Utils) util sys



Long Term Rating AA-/Stable Affirmed



Rationale



S&P Global Ratings has affirmed its 'AA-' long-term rating on Gainesville, Fla.'s combined system revenue bonds,



issued for Gainesville Regional Utilities (GRU). The outlook is stable.



At the same time, we affirmed our 'AA-/A-1' ratings on GRU's variable-rate demand bonds (VRDBs), series 2005C,



2006A, and 2008B. In addition, we affirmed our 'AA-/A-1+' ratings on the utility's series 2007A VRDBs. The ratings on



GRU's variable-rate debt reflect our long- and short-term ratings on GRU's respective liquidity facility providers.



Finally, S&P Global affirmed its 'A-1+' short-term rating on Gainesville's commercial paper (CP) program issued for the



utility.



The 'AA-' long-term rating reflects our assessment of the following strengths:



• A stable customer base and economy, which the University of Florida anchors;



• Good coverage of fixed costs at the current rating level; and,



• Robust liquidity.



We believe the following represent credit weaknesses:



• An unfavorable power supply portfolio, highlighted by the Gainesville Renewable Energy Center (GREC), an



uneconomical biomass plant, which we believe has resulted in very high rates, limiting financial flexibility and



weakening fixed-cost coverage, and a coal-fired unit (Deerhaven 2) in an environment of increased regulation of



emissions; and



• Rates that are among the highest in the state, resulting in reduced financial flexibility and lower coverage of fixed



costs.



The business profile score is '5' on a scale of '1' to '10', with '1' being the strongest. The business profile reflects our



assessment of the risks associated with GRU's generation portfolio and above-average rates, offset by a primarily



residential service area with no significant concentration and an economic base that benefits from the University of



Florida's stabilizing presence. The city commission governs the system.
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GRU provides electric, natural gas, water, wastewater, and telecommunication services to customers in the Gainesville



metropolitan statistical area (MSA). The electric utility accounts for 74% of combined revenue; the other four systems



each account for 10% or less. We consider the user base stable. More than 40% of electric revenue comes from



residential customers, and no single customer accounts for a significant share of the utility's operating revenue.



Additional economic stability accrues from the University of Florida, which has more than 50,000 students, although



this contributes to low median household incomes that are just 64% of the U.S. average.



We consider GRU's operating profile a credit weakness. To reduce reliance on fossil fuels and enhance fuel source



diversity, GRU made a significant commitment in signing a power purchase agreement with a merchant biomass



plant--GREC--which entered commercial operation in December 2013. However, low natural gas prices have rendered



the biomass plant uneconomical, and GREC was largely idled in 2015 and 2016 in favor of other resources (owned and



purchased) whose energy costs are more attractive. Nevertheless, as long as the unit is available, GRU makes



substantial fixed payments to GREC, regardless of whether it dispatches energy. This has saddled the utility with a



substantial fixed cost related to the agreement, which it passes through to ratepayers, putting upward pressure on



rates. At about 14.9 cents per kilowatt hour (kWh) in 2015 (the most recent year of available comparative information),



GRU's rates were among the highest in Florida (42% above the state average). We understand that GRU's rate, as of



October 2016, was 13 cents/kWh. In our opinion, the utility's rates are extraordinarily high and especially burdensome



given the low income levels.



Current projections for gas prices suggest that GREC will remain idled well into the future, unless needed for reliability



purposes or to meet environmental regulatory requirements. As such, the goal of diversifying the utility's fuel mix



remains unachieved. And with a significant component of energy coming from the coal-fired Deerhaven 2 unit, GRU



continues to face risks related to environmental regulation, most prominently related to the Environmental Protection



Agency's (EPA) Clean Power Plan. The plan's effects are unclear, and we have not factored them into the ratings. In



2016, GRU scaled back dispatch of Deerhaven 2 in favor of more economic market purchases, but here again it



continues to shoulder related fixed costs.



We believe that these circumstances constrain GRU's revenue-raising flexibility. GRU's coverage of fixed costs was at



1.3x in 2014 and 1.33x in 2015, and is estimated to be 1.35x in 2016. Fixed-cost coverage treats the payments to



GREC as a debt rather than an operating expense, and transfers to the city's general fund ($34.9 million in 2015, a



sizable 8.2% of utility revenue and one-third of the general fund budget) as an operating expense. Fixed-cost coverage



levels are projected to be in the 1.33x-1.36x range over the next five years.



The utility maintains what we consider robust liquidity, with unrestricted cash and investments, plus restricted (but



available) rate-stabilization and utility plant improvement funds measuring 243 days of operating expenses in fiscal



2015. GRU has two CP programs that provide $110 million of short-term funding. Bank of America provides an $85



million credit facility for the utility system that expires Nov. 30, 2018, and State Street Bank provides a $25 million



credit facility for the system that expires Aug. 28, 2017.



Management estimates capital spending for fiscal years 2017-2021 will be about $332 million. With about 62% of the



funding coming from internally generated funds, we expect only modest increases to leverage. About half of planned



expenditures will be for the electric system. The gas system will spend about $167 million for main and residential
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extensions. GRU expects the water and wastewater system treatment capacity to be adequate for at least the next 10



years. During the next five years, the utility will invest about $52 million in the water system and $75 million in the



wastewater system for expansion, maintenance, and system improvements. The system expects the



telecommunications business to require about $14 million to continue expanding its fiber-optic system throughout the



MSA.



Outlook



The stable outlook reflect our view that GRU's fixed-cost coverage is likely to be adequate to support credit quality at



the current level, and that robust liquidity will provide short-term support for unexpected budget variances that the



utility's power cost adjustment mechanism will not otherwise recover.



Upside scenario



We do not expect to raise the rating over the next two years. In our view, GRU's limited revenue-raising flexibility,



uncertainty regarding the effects of the EPA's Clean Power Plan, and the fact that the utility's financial forecast do not



suggest strengthening of financial metrics would militate against credit improvement.



Downside scenario



We could lower the rating if fixed-cost coverage falls meaningfully short of projected levels, or if the Clean Power



Plan's effects suggest significant additional operational and financial burden.



Ratings Detail (As Of December 12, 2016)



Gainesville, Florida



Gainesville Regl Utils, Florida



Gainesville (Gainesville Regl Utils) VRDBs - 2008B



Long Term Rating AA-/A-1/Stable Affirmed



Gainesville (Gainesville Regl Utils) util sys



Unenhanced Rating AA-(SPUR)/Stable Affirmed



Long Term Rating AA-/Stable Affirmed



Gainesville (Gainesville Regl Utils) CP ser C



Short Term Rating A-1+ Affirmed



Gainesville (Gainesville Regl Utils) CP ser D



Short Term Rating A-1+ Affirmed



Gainesville (Gainesville Regl Utils) VRDBs - 2005C



Long Term Rating AA-/A-1/Stable Affirmed



Gainesville (Gainesville Regl Utils) VRDBs - 2006A



Long Term Rating AA-/A-1/Stable Affirmed



Gainesville (Gainesville Regl Utils) VRDBs - 2007A



Long Term Rating AA-/A-1+/Stable Affirmed



Gainesville (Gainesville Regl Utils) VRDBs - 2012B
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Ratings Detail (As Of December 12, 2016) (cont.)



Long Term Rating AA-/A-1/Stable Affirmed



Many issues are enhanced by bond insurance.



Certain terms used in this report, particularly certain adjectives used to express our view on rating relevant factors,



have specific meanings ascribed to them in our criteria, and should therefore be read in conjunction with such criteria.



Please see Ratings Criteria at www.standardandpoors.com for further information. Complete ratings information is



available to subscribers of RatingsDirect at www.globalcreditportal.com. All ratings affected by this rating action can



be found on the S&P Global Ratings' public website at www.standardandpoors.com. Use the Ratings search box



located in the left column.
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STANDARD & POOR'S, S&P and RATINGSDIRECT are registered trademarks of Standard & Poor's Financial Services LLC.



S&P may receive compensation for its ratings and certain analyses, normally from issuers or underwriters of securities or from obligors. S&P



reserves the right to disseminate its opinions and analyses. S&P's public ratings and analyses are made available on its Web sites,



www.standardandpoors.com (free of charge), and www.ratingsdirect.com and www.globalcreditportal.com (subscription) and www.spcapitaliq.com



(subscription) and may be distributed through other means, including via S&P publications and third-party redistributors. Additional information



about our ratings fees is available at www.standardandpoors.com/usratingsfees.



S&P keeps certain activities of its business units separate from each other in order to preserve the independence and objectivity of their respective



activities. As a result, certain business units of S&P may have information that is not available to other S&P business units. S&P has established



policies and procedures to maintain the confidentiality of certain nonpublic information received in connection with each analytical process.
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regulatory purposes, S&P reserves the right to assign, withdraw, or suspend such acknowledgement at any time and in its sole discretion. S&P



Parties disclaim any duty whatsoever arising out of the assignment, withdrawal, or suspension of an acknowledgment as well as any liability for any



damage alleged to have been suffered on account thereof.



Credit-related and other analyses, including ratings, and statements in the Content are statements of opinion as of the date they are expressed and
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hold, or sell any securities or to make any investment decisions, and do not address the suitability of any security. S&P assumes no obligation to
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system, without the prior written permission of Standard & Poor's Financial Services LLC or its affiliates (collectively, S&P). The Content shall not be
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agents (collectively S&P Parties) do not guarantee the accuracy, completeness, timeliness or availability of the Content. S&P Parties are not



responsible for any errors or omissions (negligent or otherwise), regardless of the cause, for the results obtained from the use of the Content, or for



the security or maintenance of any data input by the user. The Content is provided on an "as is" basis. S&P PARTIES DISCLAIM ANY AND ALL
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From: Bielarski, Edward J
To: Jim Gordon
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M
Subject: Latest revision
Date: Tuesday, March 21, 2017 12:46:40 PM
Attachments: grec - gru mou rev 11.docx


grec - gru mou rev 11.docx


Jim,
 
The City Attorney, Nicole Shalley has revised the MOU to incorporate GRU’s understanding as
relayed to you in our conversation of last evening.  Again, I will tell you that I acting as expeditiously
as possible and as prudently as possible to come to a mutally beneficial resolution here.  I simply can
not bind the City Commission to a stay of the arbitration, nor am I willy to give away our rights
under the PPA to withhold funds during our 4 month negotiation, nor can I accept a Retention of
less than our current withholdings plus interest.  The City Attorney is in agreement with me on these
issues and I trust you will be as well.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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GRU rev 11 Marked from GREC version sent 3/20/17 at 3:45pm v. GRU Rev 8 dated 3/18/17 and adding GRU’s reference to the NDA termination in Rev 10 dated 3/20/17


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March 21 _________________, 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties’ intent to cooperate in good faith to negotiate a definitive agreement (the “Purchase and Sale Agreement”) providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments (the “PPA”), shall be terminated at Closing of the Transaction (“Closing”). 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before Closing), GRU may terminate the Transaction and cease negotiations thereof. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a Purchase and Sale Agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC on or before ________________, 2017.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a Purchase and Sale Agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC has the right to attend any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a Purchase and Sale Agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”) ”) and terminated by GRU effective March 14, 2017.  The Parties also confirm that the Purchase and Sale Agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the Purchase and Sale Agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  


(a)  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with the PPA.  The Parties retain all rights arising under the PPA.  Upon execution by a management representative of GRU and GREC, tThis Memorandum operates to stay the Dispute until a Purchase and Sale Agreement is executed by the parties pursuant to Section 3 above and during the stay GRU shall not withhold additional invoiced amounts other than those described in section (b) below.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  


(b)  After the Execution Date and during the stay of the Dispute, GRU shall not withhold amounts from GREC’s monthly invoices other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA., where such withholding is based only on either (i) consistent with past practice, one or more of GRU’s already-pending claims that are the subject of the Dispute and under which GRU has withheld invoiced amounts prior to March 19, 2017 (specifically:  shutdown charges, Available Energy on start-up, and payment decreases under Section 12.4.1 of the PPA), or (ii) a mathematical calculation error that may appear in such invoices.  GRU shall not retroactively withhold any amounts that have previously been paid under any GREC invoice.


(c)  The Parties agree that the Purchase and Sale Agreement shall include the following provisions:  (i) a further stay of the Dispute until Closing or termination of efforts to reach a Transaction; (ii) at Closing, GRU shall retain the $7,176,643  receive a credit from GREC in the amount of $7,428,899.98 that it has withheld as of March 19, 2017 (the “Retention Cap”), which is the amount withheld to date that is subject to claims in the Dispute; (iii) GRU will not withhold additional amounts after the Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall refund to GREC at Closing any amounts withheld after March 19, 2017 with interest as set forth in Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all obligations and payment of the amounts to be paid and retained in accordance with the Purchase and Sale Agreement shall operate as a full settlement and mutual release of all claims and counterclaims between the Parties in the Dispute; and (vi) at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  


(d)  If the Parties are unable to execute a mutually agreeable Purchase and Sale Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to allow GRU to keep the $7,176,643  provide a credit of the Retention Cap amount upon a successful Closing as noted above is without any concession or admission whatsoever of liability as to those amounts, which GREC maintains were improperly withheld under the PPA.  GREC has agreed to GRU’s retention of that amount solely in order to facilitate the Transaction contemplated by this Memorandum.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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GRU rev 11 Marked from GREC version sent 3/20/17 at 3:45pm v. GRU Rev 8 dated 3/18/17 and adding GRU’s reference to the NDA termination in Rev 10 dated 3/20/17


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March 21 _________________, 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties’ intent to cooperate in good faith to negotiate a definitive agreement (the “Purchase and Sale Agreement”) providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments (the “PPA”), shall be terminated at Closing of the Transaction (“Closing”). 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before Closing), GRU may terminate the Transaction and cease negotiations thereof. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a Purchase and Sale Agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC on or before ________________, 2017.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a Purchase and Sale Agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC has the right to attend any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a Purchase and Sale Agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”) ”) and terminated by GRU effective March 14, 2017.  The Parties also confirm that the Purchase and Sale Agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the Purchase and Sale Agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  


(a)  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with the PPA.  The Parties retain all rights arising under the PPA.  Upon execution by a management representative of GRU and GREC, tThis Memorandum operates to stay the Dispute until a Purchase and Sale Agreement is executed by the parties pursuant to Section 3 above and during the stay GRU shall not withhold additional invoiced amounts other than those described in section (b) below.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  


(b)  After the Execution Date and during the stay of the Dispute, GRU shall not withhold amounts from GREC’s monthly invoices other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA., where such withholding is based only on either (i) consistent with past practice, one or more of GRU’s already-pending claims that are the subject of the Dispute and under which GRU has withheld invoiced amounts prior to March 19, 2017 (specifically:  shutdown charges, Available Energy on start-up, and payment decreases under Section 12.4.1 of the PPA), or (ii) a mathematical calculation error that may appear in such invoices.  GRU shall not retroactively withhold any amounts that have previously been paid under any GREC invoice.


(c)  The Parties agree that the Purchase and Sale Agreement shall include the following provisions:  (i) a further stay of the Dispute until Closing or termination of efforts to reach a Transaction; (ii) at Closing, GRU shall retain the $7,176,643  receive a credit from GREC in the amount of $7,428,899.98 that it has withheld as of March 19, 2017 (the “Retention Cap”), which is the amount withheld to date that is subject to claims in the Dispute; (iii) GRU will not withhold additional amounts after the Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall refund to GREC at Closing any amounts withheld after March 19, 2017 with interest as set forth in Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all obligations and payment of the amounts to be paid and retained in accordance with the Purchase and Sale Agreement shall operate as a full settlement and mutual release of all claims and counterclaims between the Parties in the Dispute; and (vi) at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  


(d)  If the Parties are unable to execute a mutually agreeable Purchase and Sale Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to allow GRU to keep the $7,176,643  provide a credit of the Retention Cap amount upon a successful Closing as noted above is without any concession or admission whatsoever of liability as to those amounts, which GREC maintains were improperly withheld under the PPA.  GREC has agreed to GRU’s retention of that amount solely in order to facilitate the Transaction contemplated by this Memorandum.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam
Subject: Resend of Executed GREC/GRU MOU
Date: Friday, March 10, 2017 8:12:31 AM
Attachments: att00001.htm


att00002.htm
grec mou executed.pdf
grec mou rev 4 - marked(001).pdf


Mayor, Commissioners and UAB members,
 
I am in receipt of GREC's revision of the MOU I sent Mr. Gordon last Sunday.  I have
briefly reviewed the document and will review it with my team, but here is my preliminary
read:
 
GREC wants to sell the entity not assets, which is problematic for GRU. 
 
GREC would now like the previous offer of $ 750 million vs. GRU's new offer of $ 725
million, which goes down to $ 700 million at the close of business tommorrow.
 
GREC has reduced the exclusivity period to 3 months, which is shorter than the 7 months we
have to complete the transaction.  This is a math problem, which does not compute.
 
GREC has converted the interest rate protection at 3.75 percent to an option on GRU 's part
to terminate if 30 year US Treasuries rise 100 basis points over the current 3.11 percent.
 Quite frankly, GRU doesn't value US Treasuries as much as the MMD index which tracks
30 year tax-exempt bond rates on AAA bonds.  The 100 basis point spread is too large and
it's the wrong index.
 
GREC has elected not to indemnify the city in any actions taken against the city when the
city simply acts on GREC's designation of any information as exempt from sunshine.  That's
unacceptable.
 
GREC wants GRU to agree to stop withholding amounts from bills until closing.  GRU needs
to continue exercise its rights under the PPA.
 
GREC wants the contract to be governed by the laws of New York.  I love New York, but
Give me Florida.
 
Let me remind you that I have not fully reviewed this revised MOU and I will be spending
time going over it with staff.  However, I still want you all to know what I know.  
 
 
Ed B


Sent from my iPad
 
 
Edward Bielarski Jr
General Manager



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=citycomm

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=dl_utilityadvisoryboard

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=dl_executiveteam
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(Marked v. GRU draft no.3) 



MEMORANDUM OF UNDERSTANDING 



REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY 



This MEMORANDUM OF UNDERSTANDING REGARDING 



GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as 



of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal 



corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy 



Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the 



“Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the 



proposed purchase by GRU and sale of all ownership interests inby GREC, the owner  of that 



certain biomass electricity generating facility that is owned by GREC, located in the City of 



Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If 



executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith 



to negotiate a definitive agreement providing for the purchase by GRU and sale of all ownership 



interests in by GREC, owner of the Facility and all related assets, as identified in such agreement 



(the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of 



mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 



and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to 



negotiate a mutually acceptable definitive agreement for the Transaction that includes the 



following terms: 



1. Purchase and Sale.  The Transaction will provide for the sale and 



conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of all 



ownership interests in GREC the Facility and all assets, contracts, property, and rights that are part 



of the Facility or necessary for the ownership, operation or maintenance of the Facility 



(collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, 



subject to obtaining any required third party approvals and consents.  That certain Power Purchase 



Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a 



Biomass-Fired Power Production Facility between GRU and GREC dated April 29, 2009, together 



with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”)  



2. Price.  The purchase price and terms of payment will be seven hundred 



fiftytwenty five  million dollars ($750,25000,000), assuming financing by GRU through 



thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with  total 



interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will 



be paid in cash at Closing.  Should the 30-year U.S. Treasury total interest rate increase by more 



than 100 basis points above the current rate of 3.11% as of the time of Closing, cost assumed in 



the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase 



Price will be reduced by $1.5 million dollars for each basis point increase in the total interest cost, 



or (b) either party GRU may terminate the purchase/sale.  If the MOU is not executed by GREC 



by March 10, 2017 the purchase price and terms of payment will be seven hundred million dollars 



($ 700,000,000), assuming financing by GRU through thirty (30)-year utility system revenue 
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bonds issues by the City of Gainesville, Florida with total interest cost not to exceed three and 



three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at closing. 



3. Negotiation.  The Transaction will be subject to the negotiation and 



execution of a definitive agreement and associated legal documents.  Negotiations will begin with 



a proposed asset purchase and sale agreement supplied by GREC.  The Parties will use 



commercially reasonable efforts to complete negotiations and agree upon a definitive agreement 



for execution not later than four (4) months after the Execution Date, and to achieve Closing not 



later than seven (7) months after the Execution Date. 



4. Diligence.  The Transaction will be subject to the satisfactory completion 



by GRU of customary due diligence.  Effective as of the Execution Date and subject to the 



provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of 



the diligence process to facilitate timely and reasonable access for GRU and its representatives to 



the Facility and other Assets, and to the balance sheet ooks and maintenance records of GREC and 



the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and 



agrees that GREC may require that representatives of GREC be present in any meetings that 



representatives of GRU may have with the Facility operator or other third parties. 



5. Exclusivity.  Until three seven (37) months after the Execution Date, or such 



later date as may be specified in a definitive agreement executed by the Parties (the “Expiration 



Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and 



the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly 



or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any 



other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate 



with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity 



(other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the 



Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any 



additional restrictions on upstream ownership transfers that are not already covered by the PPA.  



Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, 



its members or anyone authorized to act on its or their behalf of any expression of interest or offer 



to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any 



other transaction that is substantially similar to, or that would preclude, the Transaction), and the 



terms and conditions of any such offer or expression of interest. 



6. Public Records and Confidentiality.  This Memorandum is a public record 



that will be disclosed to the public and discussed during public meetings of the Gainesville City 



Commission (“Commission”).  This Memorandum does not disclose any confidential verbal 



discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of 



November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).   ((Note: this 



sentence did not really make sense because individuals signed the NDA and those individuals are 



not parties to this MOU))  The Parties also confirm that the definitive agreement for the 



Transaction will be subject to Commission approval, and will be a public record that will be 



disclosed to the public and discussed during public Commission meetings.  Should either Party 



reasonably believe that specific written information provided in connection with this 



Memorandum or through due diligence, or included in the definitive agreement or otherwise 



provided in connection with the Transaction falls within a specific exemption under Florida’s 
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Public Record laws, the Party transmitting or providing such information shall submit such 



information to the receiving Party in a separate envelope that includes a general description of the 



information together with a reference to the specific Florida Statute or other law that deems such 



materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that 



information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public 



Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal 



reference provided by the transmitting Party.  If the receiving Party receives a public records 



request for any information that the transmitting Party has designated as exempt, the receiving 



Party will notify the transmitting Party through email notice.  The transmitting Party shall have no 



longer than five (5) business days after receipt of such notice to file any necessary court documents 



to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the 



transmitting Party timely files the necessary court documents, the receiving Party will not disclose 



the information until the conclusion of any proceedings.  If the transmitting Party fails to comply 



with any of the requirements in this section or fails to file any necessary court documents to prevent 



the receiving Party from disclosing materials as described herein, such failure shall be deemed as 



a waiver by the transmitting Party to the claim that any materials submitted by the transmitting 



Party constitute exempt information. The transmitting Party agrees that its designation of 



information as exempt may be challenged in court by any person or entity.  The transmitting Party 



agrees to indemnify and defend the receiving Party, its employees, agents and officials 



("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, 



related to the transmitting Party’s designation of materials as exempt and to hold harmless the 



Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs 



and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of 



or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any 



information provided, including any materials designated as exempt, will be distributed to 



members of staff, management and the relevant board and Commission members for evaluation 



and consideration of the Transaction. 



7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under 



American Arbitration Association (“AAA”) procedures that is pending in AAA 



Case No. 01-16-0000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims 



asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply 



of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired Power 



Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  .  GRU agrees to 



withhold no additional amounts invoiced by GREC under the PPA until the Closing, but shall 



retain the right to challenge and seek recovery of any such invoiced amounts if the Closing does 



not occur.  If the Closing shall occur, in consideration of the mutual benefits of the Transaction, 



the Parties intend that the Closing would settle and resolve all claims and counterclaims in the 



Dispute  that are then pending and have not been finally adjudicated by the arbitrator  without any 



payments owed from either Party to the other, except such payments as shall be made in respect 



of the Transaction at the Closing, and the Parties would execute the appropriate documents to 



effectuate the agreed upon settlement and release.    If the Closing does not occur, both parties 



shall retain the right to pursue any claims that they may have under the PPA, specifically including 



GRU’s right to challenge and seek recovery of invoiced amounts that have been paid subsequent 



to  the Execution Date. This Memorandum does not operate to stay the Dispute with regard to any 



pending motions, including pending claims/counterclaims that may be decided by Summary 



Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect 
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on those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the 



Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to 



pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator 



any necessary documentation to effectuate the partial stay described herein.   



8. Reservation of Rights.  The Parties’ execution of this Memorandum and 



their negotiation of the Transaction and associated discussions and communications shall not 



affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in 



the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this 



Memorandum and engages in negotiations and activities in connection with the Transaction 



independent of the Dispute and with all rights expressly reserved.   



9. Miscellaneous.  This Memorandum shall be governed by, and construed in 



accordance with, the law of the State of New YorkFlorida.  This Memorandum shall be executed 



first by an authorized management representative of GRU and by an authorized representative of 



GREC and, if so executed, the management representative of GRU shall present this Memorandum 



to the Commission for approval.  This Memorandum shall not be effective until approved and 



executed by the Commission.  The Sections of this Memorandum that are binding (as specified in 



the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of 



and be enforceable by the Parties and their successors and assigns if and only if signed and 



delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville 



by March 25, 2017 and shall otherwise be void and of no effect.  This Memorandum may be 



executed by facsimile or by documents sent in PDF via email and in any number of counterparts, 



all of which together shall constitute a single instrument and shall be considered an original for all 



purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each 



Party shall sign at least one counterpart. 



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be 



executed by their respective, duly authorized representatives as of the Execution Date. 



THE CITY OF GAINESVILLE, FLORIDA, 



D/B/A/ GAINESVILLE REGIONAL 



UTILITIES 



Recommended for approval by GRU 



Management 



By:       



Name:       



Title:       



GAINESVILLE RENEWABLE ENERGY 



CENTER, LLC 



 



By:       



Name:       



Title:       
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Approved by the City Commission 



By: ______________________________ 



Name: Lauren Poe 



Title: Mayor 



 



For GRU:  Approved as to form and legality: 



By:       



Name:       



Title:       



 



 












Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Thursday, March 09, 2017 9:05 PM
To: Bielarski, Edward J
Subject: Fwd: Executed GREC/GRU MOU
 


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Jim Gordon" <jgordon@emienergy.com>
Subject: Executed GREC/GRU MOU


Ed,


Attached please find an MOU executed by GREC on terms that have been
authorized by its board.
Also attached is a version marked to changes from your prior draft.
I’m confident that this MOU would result in a mutually beneficial transaction
that would save GRU’s ratepayers hundreds of millions of dollars.
I look forward to hearing from you.


Best regards, 


Jim



mailto:jgordon@emienergy.com

mailto:jgordon@emienergy.com






From: Onlinecompliancepanel
To: Bielarski, Edward J
Subject: Understanding Incoterms and Export Compliance
Date: Tuesday, November 08, 2016 8:34:06 AM


INCOTERMS - International Commercial
Terms
LIVE WEBINAR
Date: Tuesday, 15 November 2016
Time: 10:00 AM PST | 01:00 PM EST


Call 510-857-5896
38780 Tyson Lane Suite 210 Fremont, CA-


94536


 


Do you know what an INCOTERM is and how it can help your
export business? This webinar will discuss the various
requirements for each INCOTERM and the responsibilities of the
various parties involved. Join this webinar and learn how to use
INCOTERMs to define who pays for freight, insurance and
customs duties for the export sale and the import purchase of
goods. This webinar will provide valuable assistance to all
companies that export or import goods and need to properly
allocate the cost of freight, insurance and customs duties
between the parties in the transaction.


Key Learning Objectives


What are INCOTERMs
How are they used for the export sales
How are they used for import purchases
What are the terms and conditions of each INCOTERM
How do I select the correct term for a specific transaction
What are the benefits of one term over another
What are the risks of one term over another


View More


REGISTER NOW


John W. Dunlop
CEO of InterNetLC.com, LLC


View More


Similar Upcoming Webinar
Export Party Responsibilities - USPPI, FPPI,
Forwarder, Carrier, Routed Transactions


View More


Similar On-Demand Webinar
Exporting to Mexico Webinar Series 1:
Mexican Import Process


View More


Similar Packaged Training
Trade Compliance-5 Courses on US Export
and Import Requirements
View More


Workshop
Design of Experiments for Process/Product
Optimization


View More


Please feel free to forward this email to your friends or colleagues


This message was sent to bielarskiej@gru.com by


Event Marketing Team OnlineCompliancePanel
www.onlinecompliancepanel.com
38780 Tyson Lane Suite 210 Fremont, CA - 94536
Call: +1-510-857-5896 / Fax: +1-510-509-9659
customersupport@onlinecompliancepanel.com.


If you do not wish to receive emails from OnlineCompliancePanel Please Unsubscribe
or reply to this email with "Unsubscribe Me" as subject line.


© 2016 OnlineCompliancePanel.com
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From: Bielarski, Edward J
To: Hinton, Paula W.; Mccarty, Rich; Mtanner@winston.com; Cottle, Lisa A.
Cc: Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: FW: MOU
Date: Wednesday, March 22, 2017 10:35:36 AM


Folks,
 
It appears that Jim and I have come to agreement on an MOU.  I am waiting for the clean copy to
sign, which will have a date which we expect the first draft of the Definitive Agreement to be
delivered.  I want to thank all of the folks for their help getting to this moment.  Obviously there is a
lot of work left to be done.  However, it is GRU’s interest to consummate the deal AND it is in
GREC’s best interests to consummate the deal.  That’s a great way to start a contract negotiation,
particularly when most of the details have been worked out in the MOU.
 
Thanks again for helping GRU reach this transformational moment.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Wednesday, March 22, 2017 10:05 AM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M
Subject: Re: MOU
 
Ed,
  We are pleased to move forward with you and your team's acquisition and realization of the full
value and benefits of the Gainesville Renewable Energy Center for the City of Gainesville and the
region.
   I should have the answer for you on the timing of the draft Definitive Agreement within the next 
hour and then I will email you the executable MOU. We are looking forward to working with you and
your team in completing a successful and mutually beneficial transaction.
Sincerely,
Jim


On Mar 22, 2017, at 9:31 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Jim,


 


I am in receipt of your latest revision to the MOU.  At this point I am pleased to say that
aside from placing a date in the blank space for the first delivery of the draft Definitive
Agreement I am in agreement with the MOU.  Congratulations on reaching this moment
of accomplishment.  As soon as you have talked with your folks at Chadbourne Parks
with a delivery date, I reels will execute the MOU and forward it to you for your
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signature.  I hope to talk about the MOU in length at tommorrow’s joint City Commission,
UAB meeting.


A communication would not be complete without a song lyric for you.  Given your love for
Boston I can’t help but throw you a Neil Diamond tune, “Sweet Caroline”.  Think about
Neil singing on the infield at Fenway Park;,


Where it began, I can’t begin to knowin’, but then I know its growing strong.  Was
in the spring (Today’s the second day) and spring became the summer. Who’d


have believed you’d come along.


And of course, everyone knows that when it’s sung, “good times never seemed so good”
everyone would rejoice and shout,,


So good, so good, so good


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Bielarski, Edward J
To: Harvey Ward
Subject: Re: Meeting
Date: Wednesday, February 22, 2017 10:29:50 PM


Hey Harvey,


Glad you got back with me.  I have a full day tommorrow ( General policy committee has a 1 to
whenever meeting which includes a discussion of city Internet at GRU multi-purpose center).  Friday I
am working on an all day strategic planning session.  However, next week on Tuesday I have between
9:30 and 11:30 which I can be free. If that window is unworkable I'll look in freeing up something on
Wednesday or Friday mornings.


Btw, I appreciate you taking the time to reach out so we can chat about a potential GREC "beneficial
transaction".  I think it's important for the candidates to understand how I'm thinking about how to
improve the status quo in a significant way.


I look forward to talking with you.


Ed B


Sent from my iPad


> On Feb 22, 2017, at 8:02 PM, Harvey Ward Jr <hl.ward.jr@gmail.com> wrote:
>
> Hi Ed -
>
> Hope all is well with you. I want to take you up on the offer to talk about the GREC purchase. Do you
have any time tomorrow or Friday morning? If not, send me some times for next week.
>
> Thanks,
>
> Harvey
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From: Chuck Laubach
To: Bielarski, Edward J
Subject: Update
Date: Saturday, January 28, 2017 7:12:17 AM


Ed,
 
I just saw your Dad yesterday, and he seems to be doing great. I got a hip replacement last
Christmas, and all went well for me, too. I hope your body is holding together. And I’m with your
Dad in hopes that Trump can turn our country around. Maybe we have good times to look forward
to again.
 
Hope all is well,
 
Chuck
 
 
God Bless America
 
Charles L. Laubach
Vice President


Investment Services & Life Insurance
 
        2205 York Road, Suite 203
             Timonium, MD 21093
 
 


    410-667-4575   -   800-695-4648
              FAX 410-667-4926
 
           www.cpminvestments.com
 
IMPORTANT: The security and/or delivery of electronic mail sent through the Internet is not guaranteed.  Capital Portfolio
Management, Inc. therefore recommends that you do not send confidential or time sensitive information via e-mail, including social
security number, account numbers, and personal identification numbers.  Authorization to "buy" or "sell" a security or instructions to
conduct any other financial transaction; such requests, orders, or instructions will not be processed until CPMI can confirm your
instructions or obtain appropriate written documentation. This e-mail may contain confidential and/or privileged information. If you
are not the intended recipient (or have received this electronic mail in error) please notify the sender immediately and destroy this e-
mail.  Any unauthorized copying, disclosure, or distribution of the material in this electronic mail is strictly forbidden. To unsubscribe
from future email correspondence please reply to this msg with the word unsubscribe in the subject line. 
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From: Ray Washington
To: Citycomm; Dl_utility Advisory Board; Bielarski, Edward J; Locke, Justin M; Brown, Thomas R; Holt, Carlos L;


Andrew Caplan
Subject: Choosing sides in the GREC negotiations
Date: Friday, March 03, 2017 11:23:59 AM


Commissioners,


As I wrote to each City Commissioner yesterday, city attorney Nicolle Shalley has taken the
extraordinary step of agreeing to keep secret from her client, the city commission of the City of
Gainesville, representing the citizens of Gainesville, information provided to her by her client's legal
adversary, GREC.


Inasmuch as you were aware of this fact -- not only through the document that I provided you prior to
the public discussion of the GREC MOU yesterday (segment of which I have pasted below), but also
because you clearly explained by former Gainesville mayor Dr. Mark Goldstein on the record, at
yesterday's meeting-- it may be inferred that the city commission as representative of the people of
Gainesville has in effect waived Ms. Shalley's ethical responsibilities to you, as you have the legal right
to do.


I don't believe most residents  of the City of Gainesville, or GRU customers, would approve of what you
have allowed to stand, if they understood what you have  done, though you have the authority to waive
these rights as you have waived other rights.


The common sense citizen I suspect believes that although you are willing to waive their rights vis-à-vis
GREC, you would not be so willing and certainly not eager to waive your own legal rights.


Can you blame them?


Imagine that you in your private life signed a service contract under which you were to receive weekly
deliveries of bottled water for 30 years. Suppose you had to pay $79.15 monthly for the right to receive
the water and $43 for actually receiving the water if it was delivered. Suppose sometimes you received
the water you wanted deliver and sometimes you didn't, but nonetheless you were expected to pay the
full amount of water that under some standard "could have been delivered." Suppose that you lived up
to your part of the bargain but that the water supplier claimed you owed even more than you had paid.
Suppose you hired an attorney -- call her Shalley Winters -- to protect your interests in the interest of
your family under the water supply contract. Suppose the water supplier hired an attorney to sue you to
force extra payments Beyond what you thought you had agreed to pay, and also to sue you for $10,000
for claimed tortious interference with the delivery suppliers' ability to borrow money on his business
(because you had as your contract required informed the water supplier's lenders that you were in a
legal dispute with the water supplier.) Suppose Attorney Shalley Winters informed you that she was
advising that you enter into mediation with the water supplier in order to attempt to resolve your
differences. Suppose those differences were not resolved. Suppose one day you learned that Shalley
Winters had signed a confidentiality agreement with the water supplier under which she had agreed that
any information she learned in private discussions with the water supplier or information she obtained
from any other person privy to private discussions with the water supplier would be kept secret from
you not only in the period leading up to the resolution of your dispute, but forever. Suppose a firm of
other attorneys that you had hired to work on your behalf -- but over home Shalley Winters had
assumed a supervisory role -- say the firm of Marlboro Strange, lead attorney Polly Houndstooth -- had
not signed the confidentiality agreement because of bar ethical rules prohibiting such conflict of
interest?


What would happen in your personal business dealings when you learned that Shalley Winters such a
nondisclosure and confidentiality agreement?


Suppose member of your family brought this conflict of interest to the attention of Shalley Winters and
she lectured you that you simply did not understand her role. Her role, suppose she said, was just to
give you legal advice about your case, not to share information with you about facts related to your
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case or about the opinions of your opponent about the case. "Let me take care of the big girl stuff. Go
play in your own sandbox."


Would you agree to allow this sort of representation to continue?  Would you fire your attorney? Or if
your wife and other members of your family liked Shalley Winters and didn't want you to fire her, would
you at least direct her to withdraw from the nondisclosure agreement going forward, keeping a closer
eye on her in the future?


Or would you do in your private affairs what have indicated you are inclined to do in conducting public
business as representatives of the people of the city of Gainesville -- that is do nothing, and chide your
family members for presuming to understand grown-up matters?


You have the facts as I related them to you yesterday and as Dr. Goldstein repeated to you. They are
basic and unrefuted:


"The NDA was signed by City Attorney Nicolle Shalley on 1/5/17.  Ms. Shalley has thus agreed to
restrictions in her ability to share negotiating information with members of the Utility Advisory Board –
or even with members of the City Commission, a violation of her employment obligations and Florida
Bar required ethical obligations unless all members of the City Commission agree to sign the NDA. 
There is indicia that GRU’s outside counsel Winston & Strawn has refused to sign the NDA."


You understand the situation. You have knowingly chosen your course.


Maybe you will be able to convince the public that you are looking out for the public interest just as you
would look out for your own private family interest. If this is true, the public should be very afraid, and
so should your families.








From: Cottle, Lisa A.
To: Bielarski, Edward J
Cc: Waratuke, Elizabeth A.; Brown, Thomas R; Locke, Justin M
Subject: RE: Draft MOU
Date: Thursday, February 16, 2017 5:57:30 PM


I have a call until about 10:30 Pacific.  Any time after that is open.


-----Original Message-----
From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
Sent: Thursday, February 16, 2017 2:51 PM
To: Cottle, Lisa A. <LCottle@winston.com>
Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>; Brown, Thomas R
<BrownTR@gru.com>; Locke, Justin M <LockeJM@gru.com>
Subject: Re: Draft MOU


Is there a good time for you tommorrow?


Sent from my iPad


> On Feb 16, 2017, at 4:04 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>
> I'm available today or tomorrow if you want to talk.
>
> -----Original Message-----
> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
> Sent: Thursday, February 16, 2017 12:09 PM
> To: Cottle, Lisa A. <LCottle@winston.com>
> Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>; Brown, Thomas R
<BrownTR@gru.com>; Locke, Justin M <LockeJM@gru.com>
> Subject: Re: Draft MOU
>
> We'll need to set up a time to talk about this MOU.  It seems that it simply is an agreement to allow
an exclusive relationship for an established time to negotiate a contract in a range of prices which stays
confidential.  Not sure how I could allow public discussion while this is being discussed.  This may be
problematic given how we want to be transparent and openly vet the deal.  The MOU must become
public, but can I talk about how the price range makes sense for x amount of reasons.
>
> Again lets talk about this.
>
> Sent from my iPad
>
> On Feb 16, 2017, at 2:24 PM, Cottle, Lisa A. <LCottle@winston.com<mailto:LCottle@winston.com>>
wrote:
>
> Communicated in connection with confidential settlement negotiations:
>
> Ed and Liz,
>
> Attached is a draft MOU concerning a potential purchase of the GREC facility.  I look forward to your
comments. Liz, please let me know if we missed anything in the reservation of rights language in
Section 9.  Thank you.
>
> Best,
> Lisa
>
>
> Lisa A. Cottle
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>
> Partner
>
> Winston & Strawn LLP
> 101 California Street
> San Francisco, CA 94111-5840
>
> D: +1 (415) 591-1579
>
> F: +1 (415) 591-1400
>
> Bio<http://www.winston.com/en/who-we-are/attorneys/cottle-lisa-a.html> |
VCard<http://www.winston.com/vcards/598.vcf> | Email<mailto:lcottle@winston.com> |
winston.com<http://www.winston.com>
>
> [cid:image003.jpg@01D28847.2BAC3F90]
>
>
> ________________________________
> The contents of this message may be privileged and confidential. If this message has been received
in error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.
>
> <GRU-MOU_(8598308)_(3).DOCX>
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From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: FW: Response to revised MOU from GREC
Date: Friday, March 10, 2017 4:05:31 PM
Attachments: grec mou rev 5 .docx


Mayor, Commissioners and UAB members,
 
Please find my response to Mr. Gordon’s revision to GRU’s MOU, which was received last night . 
Rest assured that my team and I continue to protect GRU’s interests and potential risks in a possible
transaction and continually seek to optimize any possible mutually beneficial transaction. 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Friday, March 10, 2017 4:02 PM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Response to revised MOU from GREC
 
Jim,
 
I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you, on behalf of
GREC.  In spite of the numerous modifications I believe it signifies a heightened level of engagement
between you and the other GREC partners.  If we are to execute a mutually beneficial transaction
between GRU and GREC that continued engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and its customers. 
I sense that you are projecting your inner Jim Croce when he sang his popular song from the 70’s
called, “You don’t mess around with Jim”:


 
“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the mask off the


old Lone Ranger.  And you don’t mess around with Jim.”
 
In all seriousness, I think both organizations have a lot at stake here and I hope you understand from
my viewpoint the concerns I’ve  outlined below:
 


·         Conversion from asset sale to entity or ownership sale – A purchase of anything other
than the Facility is challenging for GRU.  First, it places us in jeopardy of having the value of
the Facility subject to state and local property taxes.  It also may impact the issuance of tax-
exempt bonds.  It will also subject GREC to the highest degree of due diligence, and
indemnification against liabilities of the GREC entity.  Finally, it makes the issue of the 1603
Grant part of the purchased liability, which GRU will not accept.
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Marked v. GRU Rev 3


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred twenty five  million dollars ($72500,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points above the current rate of 3.11% as of the time of Closingtotal interest cost assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party GRU may terminate the purchase/sale.  If the MOU is not executed by GREC by March 10, 2017 the purchase price and terms of payment will be seven hundred million dollars ($ 700,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issues by the City of Gainesville, Florida with total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at closing.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4)seven (7) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).   ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 30, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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Furthermore, the current PPA envisioned an asset purchase by incorporating a Purchaser’s
Option to Purchase Facility in Section 27.  There are no references related to a purchase of
GREC vs. the Facility.
 


·         Price movement – I appreciate that you now understand the value of the price you had ($
750 million) before it was gone.  GRU moved the price to $ 725 million though the end of
business today, and it falls to $ 700 million tomorrow.  It’s that Croce’s song again:


“Last week he took all my money and it may sound funny, but I’ve come to get my money
back.”


 
·         Interest rate protection – While I appreciate GREC bargaining for zero interest rate


exposure, its simply not reasonable to expect GRU to absorb 100 basis points of risk
(amounting to $ 150 million).  Therefore, GRU would simply cap its risk at 50 basis points
over current 30 year Treasuries with an ability to terminate the contract.     
 


·         Exclusivity – Revising the exclusivity from 7 months to 3 months means that within our 4
month window of executing a definitive contract there will be a month in which GRU and
GREC may not have a final contract, but GREC will be allowed to “shop another buyer”.  
That’s not acceptable.  However, GRU would accept 4 months given that fact that once
under contract those additional 3 months are covered by that contract.
 


·         Public Records - Modifying the provision in which GRU requires GREC to indemnify it
against claims and actions by others against GRU, when GRU has simply carried out GREC’s
designation of information as exempt from public records is simply not fair and equitable.
 


·         Current suspension of withholdings under PPA – GRU will not give up its rights under the
PPA. 
 


·         Law of New York – GREC’s Facility is in Florida.  GRU is in Florida.  Laws governing public
records, real estate, and state environmental laws are in Florida.  Florida it is!
 


·         MOU binding date – With the aforementioned issues, there is very little likelihood that GRU
could gain approval by March 25, 2017 even if we were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU to me, I view
it as largely unresponsive to GRU’s offer and imposing more risk on GRU.  Therefore, I am attaching a
newly revised MOU, which includes revisions GRU can accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing GRU the
ability to terminate with a 50 basis point swing in the market and ii) to structure an asset sale as was
envisioned in the PPA and iii) a seven (7) window to close the transaction this is a great deal for
GREC and will allow GRU to recognize substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people strange to you.”
 
 
Edward Bielarski Jr







General Manager
Gainesville Regional Utilities
 








From: Banks, Walter T
To: Dl_it_mgrs
Cc: Dl_gru_executiveteam
Subject: RE: Plante Moran Follow up Questions dealing with GG ERP solution - draft
Date: Friday, January 27, 2017 11:41:08 AM


Please provide input – my goal is to follow up Mon/ Tues next week -
a.      Server Costs – Does GG pay for hardware replacement such as servers and


storage for the CGI infrastructure?   Yes in combination with GRU in our
shared environment. A more detailed shared cost will be determined with the
creation of the new MOU- In short, We have some capacity for expansion in
our current VM environment (virtual machine environment).  If there are
specific requests for additional servers in the form of individual hardware (ie.
A physical server) we would pass the cost through to the city …however we
would have to discuss / develop GGs overall plan in regards to physical
hardware and VM capacity for the CGI Advantage system. (without a true plan
of infrastructure plan / design it would be impossible to predict cost.)


b.        If so, can you give me the last replacement cost? Please give more detail. 
Servers, whether virtual or physical have purpose/ requirements.  If GG
prefers a new physical server we can help spec out and deliver but the costs
is hard to determine without knowing what the server will be used for.  Hope
that makes sense. How often are they replaced?  Five years is the targeted
goal. However there are physical servers that initially supported the virtual
environment which are repurposed for extended life – in support of non-
critical application/ appliances. For example, are servers replaced in year 4?
Again normally a 5 year targeted window…. But historically all servers are
evaluated at years end to ensure service and warranty for the application it
supports – keep in mind there is a huge difference between virtual and
physical server environment.


c.       If no, are the costs included in the annualized fees from GRU? (Please provide
more detail we need more specifics)


d.       Are there any additional costs associated when upgrading to the next version
of CGI Advantage or is it included in the MOU? Depending on what is
required but I would assume there would be some cost associated with this
upgrade ( hardware, communication, licensing….etc.)


e.      Would there be any costs associated with moving the CGI Advantage
database from Oracle to SQL Server? Yes – again depending on the
expectation of the transition.


 
1.       MOU


a.      Do you know if there has been any determination of a change in fees for the
MOU?  Yes- surrounding desktop, licensing and support as well as
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connection/ network costs - TBD.
b.       Do you have any details of costs for FY18 and future increases? No  but,


Hopefully we will begin the process of creating a realistic MOU based on GGs
actual vision for CGI Advantage and support needs.
 


2.       Automation – What are you currently doing manually and what do you want
automated? ??


a.      Can you provide a list of manual processes? In the context of CGI Advantage
management- not sure what is being asked here because the resources that
can best answer this question now belong to GG.


b.       Can you provide a priority list of automation/integration needs?  I will
forward this question to our SAP PM – but  It would make sense to have the
two systems  (SAP and CGI) have touch point / seamless integration in terms
of payroll and HR elements.


 
In summary I think this is a great opportunity for GG and GRU to ensure that its computer systems,
applications and communications are consistently provided to our end users at a realistic cost for our
citywide systems.  Hope this helps.  At some point I would like to circle back if GG is able to clarify its
technology goals (as they pertain to CGI Advantage) so I can be more specific with these answers.
 
Thanks
 
Walt
 


From: Ruzakowski, Anne M. 
Sent: Thursday, January 26, 2017 5:23 PM
To: Banks, Walter T <BanksWT@gru.com>; Daignault, Paul A <DAIGNAULTPA@gru.com>; Delapena,
Jamison S <DeLaPenaJS@gru.com>; Gramenz, Dave D. <GramenzDD@gru.com>; Greene, Dorothy M
<GREENEDM@gru.com>
Subject: Plante Moran Follow up Questions
 
Hello everyone,
 
As you know, GG has hired Plante Moran to do an assessment on GG’s current ERP system. 
As a follow up to the interviews that were conducted in December, there has been a few


additional requests for information.
 
Any information that you are able to provide will be helpful to the overall assessment.


 
1.       Server Costs – Does GG pay for hardware replacement such as servers and storage


for the CGI infrastructure? 
a.      If so, can you give me the last replacement cost?  How often are they







replaced?  For example, are servers replaced in year 4?
b.       If no, are the costs included in the annualized fees from GRU?
c.       Are there any additional costs associated when upgrading to the next version


of CGI Advantage or is it included in the MOU?
d.       Would there be any costs associated with moving the CGI Advantage


database from Oracle to SQL Server?
 


2.       MOU
a.      Do you know if there has been any determination of a change in fees for the


MOU? 
b.       Do you have any details of costs for FY18 and future increases?


 
3.       Automation – What are you currently doing manually and what do you want


automated?
a.      Can you provide a list of manual processes?
b.       Can you provide a priority list of automation/integration needs?


 
 
 
Thanks,
Anne Ruzakowski
IT Supervisor, Business Applications
City of Gainesville, FL
(352) 393-7913
 








From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: FW: Response to revised MOU
Date: Wednesday, March 15, 2017 8:43:05 PM
Attachments: grec - gru mou rev 6[1][1].docx


Mayor, Commissioners and UAB members,
 
Please find Mr. Gordon’s counter to my counter in requesting GRU to retain the amounts withheld
under arbitration, as well as taking a credit of $ 10 million as a final settlement in the arbitration.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Wednesday, March 15, 2017 6:18 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.; Jim Gordon
Subject: Response to revised MOU
 
Ed,
       Thanks for your response. 
 At Section 7 (as attached) GREC would allow GRU at Closing to keep the full amount of $7,176,643
that has been withheld to date in settlement and release of all claims, provided that GRU not
withhold additional amounts, but with GRU retaining the right to challenge and recover any
amounts if we do not close.  We cannot agree to any additional credit. If there is no Closing, all
parties would retain all rights and claims under the PPA.
  Attached is our marked version of your last MOU.
Sincerely,
Jim
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Marked v. GRU Rev of 3/156


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50  basis points (measured as the difference between the rate on the Execution Date and the rate  on the day that is five days before  Closing), GRU may terminate the purchase/sale. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. This Memorandum operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall provide a) a further stay of the Dispute until Closing, b) that GRU shall withhold no additional amounts invoiced under the PPA (but shall retain the right to challenge and seek recovery of such amounts if the Closing does not occur), (c) that at Closing, GRU retains the $7,176,643 all sums of money  that it has withheld to date and that isare the subject of the Dispute, c) that at Closing, GREC shall provide a ten million dollar ($10,000,000) credit to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the parties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: Fwd: Response TO Revised MOU
Date: Saturday, March 18, 2017 12:19:15 PM


Mayor, Commissioners and UAB members,


I was told by a Commissioner that some of what I said in my most recent e-mail to
Mr. Gordon referred to a communication I had not forwarded to the commission.
 Please find it so forwarded.


Ed B
Sent from my iPad


Begin forwarded message:


From: Jim Gordon <jgordon@emienergy.com>
Date: March 16, 2017 at 12:04:21 PM EDT
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Cc: "Brown, Thomas R" <BrownTR@gru.com>, "Locke, Justin M"
<LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A."
<waratukeea@cityofgainesville.org>, Dennis Duffy
<dduffy@emienergy.com>, Al Morales <AMorales@emienergy.com>
Subject: Response TO Revised MOU


Ed,
  We have reviewed your latest response and although we simply disagree with
your claims on Available Energy payments, I do not believe it would  be fruitful
or constructive to debate that point here…if we are unable to conclude a deal,
GRU will have retained all of its rights and your claims would be ultimately
decided by a legal process that is underway.
Let me explain to you how our Board looks at this – they are willing to transact
at the price/terms we sent to you in our last MOU draft, and your ask of an
additional $10 mm payment, which is effectively an ask for a purchase price
reduction doesn’t work for my Board.
Your ask that you keep the ability to continue to withhold payments from us
under the PPA basically gives you a blank check. In your construct, you could
withhold millions of dollars more between now and Closing and try and have us
eat that additional cost…we don’t think that is reasonable or workable.
   
  My Board is beginning to wonder if you feel conflicted, in that, you are not sure
if you want to transact a fair and durable deal or if you just want to maintain and
exercise undue leverage that is destined to ultimately unravel your acquisition of
the GREC facility. It is imperative that, if both of us are going to commit the
significant time and resources required for this transaction that it be in a
constructive climate. Again, if the the transaction does not close, neither of us
will have given up any of our rights under the PPA and we will then return to
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litigation. Those  are the conditions that will ultimately ensure the significant
benefits you have identified through a GREC acquisition will accrue to the
Citizens of Gainesville and the region.
  Let me know if you want to move forward under the MOU that we provided to
you yesterday.
Sincerely, 
Jim
    








From: Bielarski, Edward J
To: Ray Washington; Citycomm
Cc: Dl_utility Advisory Board; Brown, Thomas R; Locke, Justin M; Holt, Carlos L
Subject: RE: The GREC Memorandum of Understanding -- the Bad and the Ugly
Date: Monday, February 27, 2017 6:04:21 PM


Mayor, Commissioners and other Interested parties,
 
While I appreciate Mr. Washington’s diligence to this subject, and although I try not to respond to a
lot of correspondence due to time constraints a point which Mr. Washington is making is key to the
analysis of a potential purchase of the GREC plant and termination of the PPA.  That point is, as Mr.
Washington describes it:
 


But, the premise of the $750 million MOU starting point offer is
flawed on its face. The projected costs of maintaining the GREC
contract for 27 years (and the asserted possible savings -- $600
million to $700 million to $900 million – that assertedly could
result from retiring the GREC contract) are significantly
overstated, just as eight years ago the asserted potential savings
that could theoretically be realized by entering into the GREC
contract in the first place were significantly overstated. (Savings
were asserted at the time to possibly be as high as $492 million or
more.)
 
This point is the point most folks don’t understand.  The possible savings from a purchase of the
GREC plant and termination of the PPA aren’t based on future gas prices, operating efficiencies or
any set of far ranging projections with a magnitudes of uncertainty.  The savings of $ 600 to $ 700
million are based on the financing costs of a purchase and operation of a facility in standby versus
the obligations we know.  This is incredibly important to understand.  Gas prices could fall to $ 1.00
a million btu or go to $ 100.  Makes no difference.  This is the benefit of borrowing at tax-exempt
rates versus investor rates of return. 
 
To compare my estimates of $ 600 to $ 700 million savings to a yet-unbuilt power plant is improper
and not comparing the same elements of risk.  I will have an agenda item on the Thursday
Commission meeting in which I’ll talk about that and other elements of the MOU.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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From: Ray Washington [mailto:raywashingtonlaw@gmail.com] 
Sent: Monday, February 27, 2017 5:43 PM
To: citycomm
Cc: DL_Utility Advisory Board; Bielarski, Edward J; Brown, Thomas R; Locke, Justin M; Holt, Carlos L
Subject: The GREC Memorandum of Understanding -- the Bad and the Ugly
 
Commissioners:
 
After receiving and reviewing GRU General Manager Ed
Bielarski’s Proposed Memorandum of Understanding (MOU)
offered Friday as pre-requisite for discussion prior to negotiation
of a potential GREC contract buy-down and GREC plant
purchase, week I sent each of you an email identifying what I
considered positive about Mr. Bielarski’s MOU. In other words,
I wrote about “The Good,” meaning “the upside.”  While not
convinced of the wisdom of the $750 million starting point for
contract negotiations (up nearly 90% from GRU’s offer three
years ago, when the City Commission followed the advice of
GRU’s financial advisor Public Finance Management, or PFM),
I did believe that Mr. Bielarski and his team, within the
constraints imposed upon by GREC and this Commission, have
structured an MOU that in terms of transparency was worth of
praise.  It goes beyond any document I’ve seen in prior GREC
negotiations, and is written in clear language, largely devoid of
legalese, and relatively simple and straight forward. (I also have
indicated that, although I am with what Mr. Beilarski attempted
within the scope of what is appropriate to his duties as General
Manager, and within the context of limitations on what he can do
given political considerations driving some members of the
Commission, I remain dismayed by the lack of interest shown by
members of this Commission with respect to receiving,
reviewing and objectively assessing indicia of GREC fraud,
fiduciary pre-requisites to the Commission’s consideration of







Mr. Bielarski’s proposals. As I have written several times, the
Commission – not Mr. Bielarski --  should authorize a full and
fair examination of already known indicia of GREC fraud. Such
indicia, if actually explored, could substantially strengthen
GRU’s GREC contract buy-down negotiating position.  After
this initial minimal due diligence, the Commission, as I have
written, either should declare the indicia of fraud to have been
disproven and irrelevant to establishing a fairer value of the
GREC contract, or should declare the indicia of sufficient
probity to justify acquisition of forensic evidence to preserve the
rights of GRU in negotiations with GREC.  That is your
responsibility, Commissioners, not Mr. Bielarski’s -- another
story for another retelling at another time in another place.)
 
In any event, having received and now having read and
considered Mr. Bielarski’s Saturday “Blueprint to a Buyout”
gloss to his MOU, I here follow Friday’s “The Good” email with
an email focused on part of what I consider to be “The Bad” (i.e.
“the downside”) and “The Ugly” (i.e. “the sides that have been poorly or
inadequately considered”) of the MOU.
 


The Bad.
 
As a starting point for negotiations, the MOU's proposed $750
million cannot in my estimation be justified.  This amount is not
only nearly 90% more than the City $400 million the City
offered three years ago, it is more than 30% in excess of what
Mr. Bielarski offered GREC CEO James Gordon three months
ago. [I had originally intended not to reveal details about the
offers and counteroffers arising out of the October 25, 2016
mediation negotiations in Washington D.C. But Mayor Pro Tem
Warren’s attempts to prohibit my saying anything at all “about







the purchase of GREC” during general comment at the
February 16, 2017 City Commission meeting has convinced me
to abandon my self-imposed restraint. (That bizarre episode is
at 4:35:33 of the Commission meeting video @
http://gainesville.granicus.com/MediaPlayer.php?
view_id=9&clip_id=2857) The documented fact: On December
1, 2016 GRU submitted a global counteroffer to GREC that,
among other things, included an option for GRU to purchase
the GREC facility for $575 million in 2017 and to purchase the
facility for $25 million less each succeeding year, so that the
purchase price would decline to $550 million in 2018 and
continue on down to $25 million in 2039, and $1 the following
year. GRU’s global counteroffer also included an agreement that
GRU would retain all of the $4 million-plus in dispute as a result
of GREC’s failure to perform planned maintenance in 2016 and
that GREC in 2017 and each year thereafter would be required
to perform at least 11 days of planned maintenance. The global
counteroffer also required that, regardless of when or if GRU
exercised its purchase option, GREC would be required to
retrofit the facility to achieve a minimum dispatch level of 25
MWh, with GRU contributing no more than $2 million to the
retrofit cost, and GREC agreeing to modify the PPA to reduce
the minimum dispatch level from 70 MW to 25 MW.] 
 
I acknowledge that past negotiating positions are not evidence of
what future negotiating positions may be justified. But, the
premise of the $750 million MOU starting point offer is flawed
on its face. The projected costs of maintaining the GREC
contract for 27 years (and the asserted possible savings -- $600
million to $700 million to $900 million – that assertedly could
result from retiring the GREC contract) are significantly
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overstated, just as eight years ago the asserted potential savings
that could theoretically be realized by entering into the GREC
contract in the first place were significantly overstated. (Savings
were asserted at the time to possibly be as high as $492 million or
more.) It is premature and unnecessary at this point for me to go
into detail.  GREC has not yet signed the MOU, and may never
sign it.  Suffice it to say that best-case-scenario analysis offered
in support of the MOU does not bode any better for sound
decision-making in 2017 than best-case-scenario analysis did in
2009.  What is needed is a complete sensitivity analysis,
including worst-case-scenarios. If this Commission or its
increasingly marginalized UAB does not choose to engage in a
full sensitivity analysis, at that point I will consider addressing
these issues myself, and circulating the information as widely as I
can.
 
The Ugly
 
“Ugly,” in my view, is the continuation of the GREC-drafted and
GREC-imposed “Confidentiality and Non-Disclosure
Agreement” (NDA) which Mr. Bielarski in his Saturday
“Blueprint to a Buyout” confirmed will continue to make secret
all verbal communications between the parties to the NDA. He
accurately explains that this is no different from the current
practice that has led to the draft MOU.  But there is much about
this GREC-devised carve-out from the Florida Sunshine Law
that Mr. Bielarski has not explained, or has been constrained
from explaining:
 


1.   The MOU expected to be signed by Mr. Bielarski and
Mr. Gordon and then to be approved by signature







authority of Mayor Lauren Poe and City Attorney Nicolle
Shalley adopts the existing NDA in its entirety.  That NDA
by operation of its express terms excludes members of the
UAB from signing the NDA or being told about any verbal
communications related to the buyout negotiations with
GREC, past, present and future.


 


2.   The NDA by operation of its express terms excludes
members of the City Commission from being told about
verbal communications related to buyout negotiations with
GREC unless Commission members sign the NDA. As of
last month, no Commissioners had signed the NDA.  But if
Commissioners in order to have a chance of obtaining
sufficient information to cast a competent GREC buyout
vote do choose to sign the NDA, those Commissioners
will be prohibited for all time from revealing such
information to the public or anyone else not covered by
the NDA. 


 


3.   The MOU recites that the NDA was executed by GRU
on November 16, 2016 and by GREC on November 21,
2016. This prohibits GRU officials who are a party to the
agreement from ever disclosing secret negotiating
information to City Commissioners who refuse to sign the
NDA. It prohibits GRU officials who sign the NDA from
ever disclosing such negotiating information to members of
the public. As of last month GRU officials who had signed
the NDA included Mr. Bielarski (11/16/16), GRU CFO
Justin Locke (12/19/16) and GRU COO Tom Brown







(12/19/16).


 


4.   The NDA was signed on behalf of GRU and City
financial advisor Public Finance Management (PFM) on
12/26/16.  PFM is thus prohibited from sharing
negotiating information with members of the Utility
Advisory Board, and with members of the City
Commission who are unwilling to sign the NDA.


 


5.   The NDA was signed by City Attorney Nicolle Shalley
on 1/5/17.  Ms. Shalley has thus agreed to restrictions in
her ability to share negotiating information with members
of the Utility Advisory Board – or even with members of
the City Commission, a violation of her employment
obligations and Florida Bar required ethical obligations
unless all members of the City Commission agree to sign
the NDA.  There is indicia that GRU’s outside counsel
Winston & Strawn has refused to sign the NDA.


 


6.   The NDA by operation of its express terms allows City
Auditor Carlos Holt to sign the NDA and thereby to fulfill
his employment obligations.  However, it is doubtful that
Mr. Holt could sign the NDA without violating his
professional ethical violations. As of last month, there is
indicia that Mr. Holt has not signed the NDA.


 
As “Ugly” as are the GREC-required secrecy requirements cited







above, it is also “Ugly” that some members of this Commission
in agreeing with GREC’s secrecy demands are willing to ignore
explanations, observations and conclusions reached by Navigant
Consulting as part of its GREC-contract-decision-making
review.
 
http://www.cityofgainesville.org/Portals/0/auditor/NCI-
Investigative%20Review-Gainesville-Final.pdf
 
Navigant explained that there were significant inconsistencies
between what information was known in the GREC negotiating
process and what information was presented in City Commission
meetings and to the public. (Page 167)
 
Navigant stated that GREC information was too general to
allow for significant discussion of risks and challenges, was
oversimplified, was carefully managed and portrayed GREC in
the best possible light. (Page 167)
 
Navigant pointed out that the City Commission had
responsibility to insist upon additional information and
clarification when inconsistencies or concerns existed, especially
in light of the growing sentiments and concerns expressed by
certain GRU customers. (Page 167)
 
Navigant observed that the City Commission did not utilize
independent reviews by the City’s Internal Auditing Department,
which could have provided better visibility into the status of the
GREC negotiation to ensure that risks were being properly
identified and discussed. (Page 167)
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Navigant declared that “it is incumbent upon the City
Commission to foster open, even free ranging, discussions when
the benefits of disagreement and dissent may lead to achieving
better decisions.” (Page 168)
 
Navigant remarked that while the prior GREC negotiating
process acknowledged the existence of certain risks, there was a
failure by decision-makers to evaluate the potentiality of the
risks, and their potential impact. (Page 168)
 
Navigant suggested that going forward the City Commission
should accept responsibility for assessing risk with a careful eye
on long-term impacts. (Page 169)
 
Navigant advised the City Commission going forward to follow
best practice governing board risk assessment strategies,
including:
 
Determining whether risks being considered by the City
Commission have been presented in a comprehensive and
holistic manner. (Page 170)
 
Determining what could go wrong or derail a proposed strategy.
(Page 170)
 
Determining what process was used to develop the strategy and
identify risk? (Page 170)
 
Determining what assumptions underlie the strategy, and which
of those assumptions could change or be wrong? (Page 170)
 







Determining whether there are differences of opinion among
senior GRU leadership regarding strategic recommendations and
decisions. (Page 170)
 
Also “Ugly” in the apparent willingness or eagerness of some
members of this Commission to allow GREC’s secrecy demands
to override specific Navigant recommendations offered as
prophylaxis against repeating the bad GREC-related decision-
making of the past.
 
http://www.cityofgainesville.org/Portals/0/auditor/Navigant-
Summary%20Recommendations.pdf
 
Those of you willing to accede to GREC’s excessive secrecy
demands have chosen to reject Navigant’s common sense
recommendations to this Commission:
 
1. Establish guidelines for third-party experts and/or advisors providing
independent reviews, as well as guidelines for reporting observations, findings
and/or recommendations. (Recommendation 24)
 
2. Record negotiating sessions in order to provide a record of what was
discussed and negotiated. (Recommendation 17)
 
I do not intend to attempt to present any the above information
to the City Commission in person at this week’s meeting, given
the hostility I encountered when I tried to make a few points
about the GREC purchase analysis process at the last
Commission meeting.
 
Nor, unless something changes, do I intend to present to the
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City Commission the indicia of GREC fraud in the inducement
and GREC fraud or impropriety in the operation white papers
to which I have alluded in recent times after learning that a
GREC buyout offer had been made.  Most members of this City
Commission have shown zero interest in receiving and reviewing
such indicia as part of GREC purchase due diligence, much less
acting on it. But I do intend, prior to the election, to share this
information where it might be more objectively received.
 
Whatever ends up happening, I acknowledge here again "The
Good," particularly the transparency efforts attempted by Mr.
Bielarski, which, while not perfect, are light years from the
attempts of a prior GRU General Manager to shroud the
community in darkness.  From recent experience, I also have
what I believe to be a founded hope that when some light is
allowed in, most of the people of Gainesville have eyes to see.
 
 


 








From: Locke, Justin M
To: Edward Bielarski
Cc: Bielarski, Edward J
Subject: Re: Available
Date: Monday, December 19, 2016 10:44:44 AM


Ed, if you call we can talk about it?


Sent from my iPhone


> On Dec 19, 2016, at 10:41 AM, Edward Bielarski <bernardw576@gmail.com> wrote:
>
> thanks for all the info,moreover i need your assistance with an urgent and sensitive transaction,this
should take priority over your other tasks. I need you to authorize a wire transfer on my behalf to a
new vendor
> ,Let me know if you can complete it now so i can send the instruction over.
>
> Thanks.
> Ed
>
> Sent from my iPhone
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From: Holt, Carlos L
To: Bielarski, Edward J
Subject: Out of Office: The GREC Memorandum of Understanding -- the Bad and the Ugly
Date: Monday, February 27, 2017 6:04:23 PM


I am out of the office until March 1, 2017. Please contact my Executive Secretary Karen Lee Haskell at
(352) 393-8631 if you need assistance. 
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From: Bielarski, Edward J
To: Hinton, Paula W.; Mccarty, Rich; Mtanner@winston.com; Cottle, Lisa A.
Subject: Fwd: MOU revision
Date: Sunday, March 05, 2017 10:33:51 PM
Attachments: att00001.htm


grec mou rev 3 - final.docx


Folks,


I sent the attached e-mail to Jim Gordon on Sunday morning after further
discussions concerning the second revision to the MOU on Saturday.  I believe the
communication is quite clear.  My point in sharing it with you folks is that I suspect
that we ought to be prepared to get back on path with the continuation of the
depositions. Feel free to call me to discuss.


Ed B


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: March 5, 2017 at 10:10:40 AM EST
To: "Jim Gordon (jgordon@emienergy.com)"
<jgordon@emienergy.com>
Cc: "Al Morales (AMorales@emienergy.com)"
<AMorales@emienergy.com>, "Dennis Duffy (dduffy@emienergy.com)"
<dduffy@emienergy.com>, "Brown, Thomas R" <BrownTR@gru.com>,
"Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A."
<waratukeea@cityofgainesville.org>
Subject: MOU revision


Jim,
 
 
As I enjoy sitting in my office, drinking a decaf coffee on a sunny and utterly
magnificent morning here in Gainesville, I can’t help but reflect on why GREC hasn’t
executed what my team and I believe is a fair and equitable memorandum of
understanding from GRU.  All of our  analysis shows that $ 750 million is within the high
end of the net present value of your future cash flow from the plant.  On our part, it


provides appropriate savings to our customers and enough funds to drive our 21st


century utility model.  From where I come from it’s a “win-win-win”.
 
Speaking of where I come from, my wife and I were surprised this Saturday by an
unexpected visit by a couple of old friends from Pittsburgh.  We had a great time taking
them around town and extolling life in Gainesville.  When Melinda and I got back
home, we both expressed a sense of rekindling with old spirits and realizing that
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred twenty five fifty million dollars ($72550,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the total interest costrate assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced proportionately by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party may terminate the purchase/sale.  If the MOU is not executed by GREC by March 10, 2017 the purchase price and terms of payment will be seven hundred million dollars ($ 700,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issues by the City of Gainesville, Florida with total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at closing.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU GREC.  The Parties will use best commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten seven (107) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA. ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two no longer than five (52) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on any claims and counterclaims those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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sometimes you don’t know what you got ‘till its gone.  That’s a powerful message.
 
Given both our ages, I’m sure you remember the wonderful Joni Mitchell’s rendition of
Big Yellow Taxi in which she sings, ”They paved paradise and put up a parking lot..” 
The underlying environmental message is so apt today, but the lyric that comes to my
mind is:


 
Don’t it always seem to go, that you don’t know what you got ‘til its gone.


 
In that spirit, let me help you understand the realization of the value of the MOU I sent


to you on February 17th and revised this past Friday:  GRU hereby revises the purchase


price downward to $ 725 million and if not accepted by this Friday, March 10th the
purchase price will be revised further downward to $ 700 million.
 


I’ll leave you with the full set of lyrics from Joni Mitchell’s song:


"Big Yellow Taxi"


They paved paradise
And put up a parking lot


With a pink hotel, a boutique
And a swinging hot SPOT


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


They took all the trees
And put them in a tree museum
Then they charged the people


A dollar and a half just to see 'em
Don't it always seem to go,


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


Hey farmer, farmer
Put away that DDT now


Give me spots on my apples
But LEAVE me the birds and the bees


Please!
Don't it always seem to go


That you don't know what you've got
‘Til its gone


They paved paradise
And put up a parking lot


Late last night
I heard the screen door slam


And a big yellow taxi







Come and took away my old man
Don't it always seem to go


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


I said
Don't it always seem to go


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot


 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Jim Gordon
To: Baxley, Robin L.
Cc: Bielarski, Edward J
Subject: Re: MOU w/Bielarski"s Signature v2
Date: Wednesday, March 22, 2017 4:16:37 PM


Robin,
Thanks,
Jim


On Mar 22, 2017, at 4:11 PM, Baxley, Robin L. <baxleyrl@gru.com> wrote:


Yes, sir.  He did receive it.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Wednesday, March 22, 2017 4:11 PM
To: Baxley, Robin L.
Cc: Bielarski, Edward J
Subject: Re: MOU w/Bielarski's Signature v2
 
Robin,
 Could you kindly confirm that Ed received 
my signed MOU. It was sent to him by our Dennis Duffy.
Thanks and looking forward to working with you.
Jim


On Mar 22, 2017, at 1:49 PM, Baxley, Robin L. <baxleyrl@gru.com> wrote:


Mr. Gordon:
 
I believe Ed signed in the correct spot this time.
 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
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From: Baxley, Robin L.
To: Dl_gru_leadershipteam
Cc: Dl_gru_execassist
Subject: 2/16/17 City Commission Meeting Results
Date: Friday, February 17, 2017 9:35:00 AM


See below for the results of yesterday’s City Commission meeting.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Baxley, Robin L. 
Sent: Thursday, February 16, 2017 12:10 PM
To: DL_GRU_LeadershipTeam
Cc: DL_GRU_ExecAssist
Subject: 2/16/17 City Commission Agenda
 
Attached please find the agenda for today’s City Commission meeting.  We didn’t put
anything on this agenda but there are a couple of items from GG that relate to GRU.
 
Consent Agenda
 
160708.  Wireless Telecommunication Facilities - Authorization to Participate in
Federal Rule Making
 
The wireless telecommunication industry in Florida has drafted a proposed Senate bill
which would require municipal utilities to allow collocation of wireless communication
facilities on municipally owned utility poles and allow access for wireless facilities in
public rights-of-way.
 
Florida is unique in the nation in that its local governments cannot enter into
agreements or establish fees for the use of our rights-of-way for communications
facilities, so this bill would put Florida at a disadvantage relative to other states.
 
Several local governments in Florida have agreed to participate in a coalition to have
outside legal counsel prepare and submit comments representing the interests of
Florida local governments.
 
This item is simply requesting that the Commission agree to join the coalition in
drafting and presenting a response.
 
APPROVED ON CONSENT
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Regular Agenda
 
160711. Retention of Norton Rose Fulbright to Advise the City in the Review of Legal
Issues Associated with a Potential Purchase or Other Beneficial Transaction
Involving the Gainesville Renewable Energy Center Facility  
 
This is a request to put this firm on retainer in the eventuality that we need advice on
any tax implications of a potential purchase of the plant.  The UAB approved last
night.
 
APPROVED 5-1 (Commissioner Budd in dissent, Mayor Poe absent)
 
Ordinances
 
160580. Appendix A - Schedule Of Fees, Rates And Charges, University Of Florida
Water Service Rates – 2nd Reading
 
Final reading of this ordinance establishing the new rates for UF water services.
 
APPROVED ON SECOND READING – will take effect immediately.
 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 








From: Crawford, Margaret A
To: Bielarski, Edward J
Cc: Crawford, Margaret A
Subject: Questions from the SUN
Date: Thursday, March 09, 2017 1:49:30 PM


See below. These are pretty straight forward.
 
Thanks
Magi
 
From: Caplan, Andrew [mailto:andrew.caplan@gvillesun.com] 
Sent: Thursday, March 09, 2017 1:46 PM
To: Crawford, Margaret A <CRAWFORDMA@gru.com>
Subject: Re: FW: Correspondence from GM Ed Bielarski
 
That's big news! Thanks for sending. I have a few questions for Ed.
 
1. Mr. Gordon has still not signed the MOU, correct? 
 
2. Tomorrow morning the offer price for the facility will drop to $700M, correct?
 
3. If terminated, will details discussed during the NDA still be kept confidential, per the NDA
?
 
4. If there is no signed MOU, and no NDA, can you say at this point whether you believe a
deal will still occur?
 
5. Why did GRU feel it was necessary to terminate the agreement?
 
6. What happens now?
 
Thanks,
 
Andrew
 
On Thu, Mar 9, 2017 at 1:24 PM, Crawford, Margaret A <CRAWFORDMA@gru.com>
wrote:


Please let me know if you have any questions.


Thanks
Magi


From: Bielarski, Edward J
Sent: Thursday, March 09, 2017 12:47 PM
To: Crawford, Margaret A <CRAWFORDMA@gru.com>
Subject: FW: Correspondence from GM Ed Bielarski


Magi,
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Could you please forward to Andrew at Gainesville Sun.


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


From: Baxley, Robin L.
Sent: Thursday, March 09, 2017 12:45 PM
To: 'Jim Gordon'
Cc: Bielarski, Edward J; Locke, Justin M; Shalley, Nicolle M.; Brown, Thomas R;
Waratuke, Elizabeth A.; 'clover@pfm.com'
Subject: Correspondence from GM Ed Bielarski


Mr. Gordon:


Attached please find correspondence from GRU General Manager Ed Bielarski.


Sincerely,


Robin Baxley
Office Coordinator
General Manager's Office
Gainesville Regional Utilities
352-393-1032


 


This message may contain confidential and/or privileged information. If you are not the intended
recipient or authorized to receive this for the intended recipient, you must not use, copy, disclose or
take any action based on this message or any information herein. If you have received this message in
error, please advise the sender immediately by sending a reply e-mail and delete this message. Thank
you for your cooperation.
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From: Cottle, Lisa A.
To: Bielarski, Edward J; Hinton, Paula W.; Mtanner@winston.com; Mccarty, Rich
Subject: RE: Response to revised MOU
Date: Wednesday, March 15, 2017 11:32:39 PM


Thank you.


-----Original Message-----
From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
Sent: Wednesday, March 15, 2017 8:16 PM
To: Cottle, Lisa A. <LCottle@winston.com>; Hinton, Paula W. <PHinton@winston.com>; Tanner, Matt
<MTanner@winston.com>; McCarty, Rich <RMcCarty@winston.com>
Subject: Fwd: Response to revised MOU


Here was my response


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
Date: March 15, 2017 at 8:34:31 PM EDT
To: 'Jim Gordon' <jgordon@emienergy.com<mailto:jgordon@emienergy.com>>
Cc: Al Morales <AMorales@emienergy.com<mailto:AMorales@emienergy.com>>, Dennis Duffy
<dduffy@emienergy.com<mailto:dduffy@emienergy.com>>, "Brown, Thomas R"
<BrownTR@gru.com<mailto:BrownTR@gru.com>>, "Locke, Justin M"
<LockeJM@gru.com<mailto:LockeJM@gru.com>>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org<mailto:shalleynm@cityofgainesville.org>>, "Waratuke, Elizabeth A."
<waratukeea@cityofgainesville.org<mailto:waratukeea@cityofgainesville.org>>
Subject: RE: Response to revised MOU


Jim,


While I appreciate the Board’s concession to allow GRU to retain the withheld monies of $ 7,176,643 at
the Closing, I don’t think you fully appreciate my viewpoint here.


The idea that I would “give away” a right in the PPA, specifically the right to withhold payments from
the GREC invoices prior to Closing will insure a political firestorm and rightfully so.  I expect both GREC
and GRU to conduct themselves in accordance with the rights they bargained for under the PPA until
the Closing.  Also the $ 10 million isn’t a willy-nilly amount pulled out of the air.  It represents GRU’s
estimate of GREC’s over-billings from August, 2015 through November, 2017 during which time GREC
had rendered the Facility ineligible for Available Energy payments under the PPA by conducting
maintenance on critical components of the Facility.  In GRU’s March 6, 2017 filing we identified 103
events of “lockout – tagout’s” of complex components, which when tagged out cannot be operated and
thus leave the plant unable to deliver Dependable Capacity.


In GRU’s review of plant repair tickets, Energy supply staff actually found multiple tickets for repairs,
which had been labeled as outage work, in the year GREC denied the need to perform an outage.  We
are comfortable, need be to taking this issue through the remainder of arbitration.  In fact, the whole
issue of Available Energy also includes the facility’s early layup of the boiler, delayed startups and a host
of operational issues. But I don’t want to go there.  I think the most important issue for both GRU and
GREC is to close on this mutually beneficial transaction


If you and the Board are concerned about labeling the $ 10 million as a reduction or credit to the
purchase price I have modified the MOU to reflect it as a payment at Closing.  In addition I’ve retained
GRU’s ability to withhold under the PPA


Jim, I believe we have done something special here.  In an environment of ill-will towards the parties
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and a general distrust of both GRU and GREC we have negotiated a good deal for GREC and a good
deal for GRU.  We have shared our MOU modifications in the sunshine and I have held multiple meeting
with the Commission, UAB, Chamber of Commerce and shared the concepts in the Gainesville Sun.


We are close to bringing closure on a deal long overdue.  I know you know it’s a good deal.  You know
that I know that the deal will save millions for our customers.  Give it the send-off it needs to fight the
political forces ready to snatch defeat from the jaws of victory.  The $ 10 million and ability to keep our
rights under the PPA are as important to GREC as they are to GRU.  The items are vitally important in
gaining a recommendation from the UAB and final approval from the City Commission.


Take the deal.  It’s may be your best deal ever and you’ve had a boat load.


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


From: Jim Gordon [mailto:jgordon@emienergy.com]
Sent: Wednesday, March 15, 2017 6:18 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.; Jim Gordon
Subject: Response to revised MOU


Ed,
       Thanks for your response.
 At Section 7 (as attached) GREC would allow GRU at Closing to keep the full amount of $7,176,643
that has been withheld to date in settlement and release of all claims, provided that GRU not withhold
additional amounts, but with GRU retaining the right to challenge and recover any amounts if we do not
close.  We cannot agree to any additional credit. If there is no Closing, all parties would retain all rights
and claims under the PPA.
  Attached is our marked version of your last MOU.
Sincerely,
Jim


________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.
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From: Tomlinson, Leah C.
To: Bielarski, Edward J
Subject: Congratulations!
Date: Thursday, March 23, 2017 10:14:29 AM


Re: GRU & GREC MOU
 
Ed – I know you inherited this challenge and that you’ve worked very hard to create lemonade out of
a lemon. Thank you for your perseverance and congratulations on the movement forward.  This is a
significant step for GRU!
 
Regards, Leah Tomlinson
 


 
GRU & GREC MOU
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From: Baxley, Robin L.
To: Harvey Ward; "Davidarreola1@gmail.com"
Cc: Bielarski, Edward J; Citycomm
Subject: FW: Signed MOU
Date: Thursday, March 16, 2017 11:26:00 AM
Attachments: mou grec .pdf


Commissioners-Elect:
 
Please see the message below and the attachment from GRU General Manager Ed
Bielarski.
 
Sincerely,
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Bielarski, Edward J 
Sent: Thursday, March 16, 2017 11:13 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: FW: Signed MOU
 
Mayor, Commissioners and UAN members,
 
Please find an MOU, which I signed and forwarded to Mr. Gordon.  This is SUBJECT TO Mr. Gordon’s
signature and review by the UAB and final approval by the City Commission.  I am looking forward to
Mr. Gordon’s response.   
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Thursday, March 16, 2017 10:03 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Signed MOU
 
Jim,
 
I had wanted to forward you a copy of a signed MOU in last night’s communication.  I failed to
attach it to the e-mail.  Please find it attached.
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY



This MEMORANDUM OF UNDERSTANDING REGARDING
GAINESVILLE RENEWABLE ENERGY CENTER FACILITY ("Memorandum") dated as
of March | 1,2017 ("Execution !gle") between the City of Gainesville, Florida, a municipal
corporation, illbla Gainesville Regional Utilities ("GBU") and Gainesville Renewable
Enerry Center, LLC, a I)elaware limited liability company (*GREC" and collectively with
GRU, the "PA{ieg" and each, a "Party") sets forth the principal elements of an offer from GRU
for the proposed purchase by GRU and sale by GREC of that certain biomass electricity
generating facility that is owned by GREC, located in the City of Gainesville, Florida, and
known as the Gainesville Renewable Energy Center (the "Facilitv"). If executed by both parties,
this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive
agreement providing for the purchase by GRU and sale by GREC of the Facility and all related
assets, as identified in such agreement (the "Transaction"). If executed by both parties, this
Memorandum constitutes a statement of mutual interest and does not result in any legally
binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the
Parties. Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive
agreement for the Transaction that includes the following terms:



1. Purchase and Sale. The Transaction will provide for the sale and
conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of
the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary
for the ownership, operation or maintenance of the Facility (collectivelyo "Assets"), to be
identified and agreed to by the Parties in the definitive agreement, subject to obtaining any
required third party approvals and consents. That certain Power Purchase Agreement for the
Supply of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired
Power Production Facility between GRU and GREC dated Apil29, 2009, together with its
related amendments, shall be terminated at Closing of the Transaction ("Closing.")



2. Price. The purchase price and terms of payment will be seven hundred
fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility
system revenue bonds issued by the City of Gainesville, Florida ("Pulgh4sg Price"), which will
be paid in cash at Closing. Should the 30-year U.S. Treasury increase by more than 50 basis
points (measured as the difference between the rate on the Execution Date and the rate on the
day that is five days before Closing), GRU may terminate the purchase/sale.



3. Neeotiation.
execution of a definitive asreement



Transaction will be subject to the negotiation and
associated legal documents. Negotiations will begin



with a proposed asset purchase agreement supplied by GREC. The Parties will use
commercially reasonable efforts to complete negotiations and agree upon a definitive agreement
for execution not later than four (4) months after the Execution Date, and to achieve Closing not
later than seven (7) months after the Execution Date.



The
and
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4. Diligence. The Transaction will be subject to the satisfactory completion
by GRU of customary due diligence. Effective as of the Execution Date and subject to the
provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of
the diligence process to facilitate timely access for GRU and its representatives to the Facility
and other Assets, and to the books and records regarding the Facility and other Assets of GREC
and the third party operator of the Facility. Without limiting the foregoing, GRU acknowledges
and agrees that GREC may require that representatives of GREC be present in any meetings that
representatives of GRU may have with the Facility operator or other third parties.



5. Exclusivitv. Until four (4) months after the Execution Date, or such later
date as may be specified in a definitive agreement executed by the Parties (the "Expifation
Date"), GREC will negotiate exclusively with GRU in connection with the sale of the Facility
and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will,
directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any
Assets to any other party or parties, or (b) engage in discussions (whether solicited or
unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer
from, any person or entity (other than GRU) relating to the possible acquisition of or investment
in any or all of GREC, the Facility or any Assets. Notwithstanding the foregoing, this
Memorandum shall not create any additional restriction on upstream transfers that are not
already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify
GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of
any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility
or any Assets (or enter into any other transaction that is substantially similar to, or that would
preclude, the Transaction), and the terms and conditions of any such offer or expression of
interest.



6. Public Records and Confidentiality. This Memorandum is a public record
that will be disclosed to the public and discussed during public meetings of the Gainesville City
Commission ("Commission"). This Memorandum does not disclose any confidential verbal
discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of
November 16, 2016 and executed by GREC as of November 21, 2016 (the "NDA"). The
Parties also confirm that the definitive agreement for the Transaction will be subject to
Commission approval, and will be a public record that will be disclosed to the public and
discussed during public Commission meetings. Should either Party reasonably believe that
specific written information provided in connection with this Memorandum or through due
diligence, or included in the definitive agreement or otherwise provided in connection with the
Transaction falls within a specific exemption under Florida's Public Record laws, the Party
transmitting or providing such information shall submit such information to the receiving Party
in a separate envelope that includes a general description of the information together with a
reference to the specific Florida Statute or other law that deems such materials exempt from
public disclosure. The receiving Party will not warrant or guarantee that information designated
by the transmitting Party as exempt is in fact exempt under Florida's Public Records Laws, and
the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the
transmitting Party. If the receiving Party receives a public records request for any information
that the transmitting Party has designated as exempt, the receiving Party will notiff the
transmitting Party through email notice. The transmitting Party shall have no longer than five (5)
business days after receipt of such notice to file any necessary court documents to prevent the
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disclosure of the information, at the sole expense of the transmitting Party. If the transmitting
Party timely files the necessary court documents, the receiving Party will not disclose the
information until the conclusion of any proceedings. If the transmitting Party fails to comply
with any of the requirements in this section or fails to file any necessary court documents to
prevent the receiving Party from disclosing materials as described herein, such failure shall be
deemed as a waiver by the transmitting Party to the claim that any materials submitted by the
transmitting Party constitute exempt information. The transmitting Party agrees that its
designation of information as exempt may be challenged in court by any person or entity. The
transmitting Party agrees to indemni& and defend the receiving Party, its employees, agents and
officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is
commenced, related to the transmitting Party's designation of materials as exempt and to hold
harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attomeys'
fees by reason of any claim or action arising out of or related to the transmitting Party's
designation of materials as exempt. The Parties agree that any information provided, including
any materials designated as exempt, will be distributed to members of staff, management and the
relevant board and Commission members for evaluation and consideration of the Transaction.



7. Dispute. The Parties are engaged in an arbitral proceeding conducted
under American Arbitration Association ("AAA") procedures that is pending in A,rA.A



CaseNo.0l-16-0000-8157 (the "Dispute"). The Dispute involves claims and counterclaims
asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply
of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired Power
Production Facility between GRU and GREC dated Api129,2009 (the "PPA"). The Parties
retain all rights arising under the PPA. This Memorandum operates to stay the Dispute until a
definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.
The Parties shall file with the arbitrator any necessary documentation to effectuate this stay. The
Parties agree that the definitive agreement shall provide a) a further stay of the Dispute until
Closing, b) that at Closing, GRU retains all sums of money that it has withheld to date and that
are the subject of the Dispute, c) that at Closing, GREC shall pay ten million dollars
($10,000,000) to GRU in full settlement and release of all claims and counterclaims befween the
Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents
to effectuate the agreed upon settlement and release. If the parties are unable to execute a
mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with
the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to
lift the stay and proceed with the Dispute.



8. Reservation of Rights. The Parties' execution of this Memorandum and
their negotiation of the Transaction and associated discussions and communications shall not
affect, impair, or compromise the Parties' respective claims, counterclaims, rights and defenses
in the Dispute, or their respective rights and obligations under the PPA. Each Party enters into
this Memorandum and engages in negotiations and activities in connection with the Transaction
independent of the Dispute and with all rights expressly reserved.



9. Miscellaneous. This Memorandum shall be governed by, and construed in
accordance with, the law of the State of Florida. This Memorandum shall be executed first by an
authorized management representative of GRU and by an authorized representative of GREC
and, if so executed, the management representative of GRU shall present this Memorandum to
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the Commission for approval. This Memorandum shall not be effective until approved and
executed by the Commission. The Sections of this Memorandum that are binding (as specified
in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit
of and be enforceable by the Parties and their successors and assigns if and only if signed and
delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville
by April 21, 2017. This Memorandum may be executed by facsimile or by documents sent in
PDF via email and in any number of counterparts, all of which together shall constitute a single
instrument and shall be considered an original for all purposes. It shall not be necessary that any
counterpart be signed by each Party so long as each Party shall sign at least one counterpart.



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be
executed by their respective, duly authorized representatives as of the Execution Date.



THE CITY OF GAINESVILLE, FLORIDA,
DIBI N GAINESVILLE REGIONAL
UTILITIES



GAINESVILLE RENEWABLE ENERGY
CENTER. LLC



By:
Name:
Title:



By:



Approved by the City Commission



Name: Lauren Poe



Title: Mayor



For GRU: Approved as to form and legality:



By:
Name:
Title:



Recommended for approval by GRU
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Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








Friday, February 17, 2017


Embedded image: Sweetwater Wetlands Park in 2015. See full image here.


GRU Partners with Cotton to
the Cade


GRU is a partner for the 3rd Annual Cotton to the Cade that blends science, history and
art for an afternoon of fun for the whole family. Come downtown next Saturday, Feb. 25,
from 1 to 4 p.m. for an exciting walking tour that explores Gainesville's great cultural
heritage and organizations.


Eastside High School Students and Hands on Gainesville will display the GRU sponsored
"City Lights" - an interactive model built by students showing how GRU generates and
transports power in Gainesville - for the first time at the event.


Thank-a-Colleague


From: Grudaily
Bcc: Dl_outgoing_daily
Subject: GRU Daily 2.17.17
Date: Friday, February 17, 2017 9:02:15 AM


 


 


 


 


 


 


 


 


 



https://www.flickr.com/photos/gainesvilleregionalutilities/17934591700/

http://www.cademuseum.org/cotton-to-the-cade-2017.html
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https://gallery.mailchimp.com/79b0aa910e2cebf00389fb723/files/0459e93e-aa20-4824-b5d7-90f0b218f581/City_Lights_promo_for_GRU_newsletter.pdf
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Everyday Safety


Decrease distractions. Before backing,
turn the radio and other devices down or
off to decrease distractions and allow the
driver to clearly hear any warnings.


Ask yourself: What critical errors can
occur when I don't exhibit this safety-
related habit? (Read about critical errors
in SafeStart Units 2 and 3).


Upcoming Events


Join GRU's Diversity Awareness Council on Wednesday, Feb. 22, at noon in the
Admin MPR for a panel discussion on Coming To America: Immigration,
Naturalization and Assimilation, in observance of Black History Month. The
discussion will also be available to watch via live stream.
 
Kick off Heart Health Month with a presentation by Stephanie Pollard on
Thursday, Feb. 23, in the Admin MPR. Please register by Feb. 19. Lunch will be
served and 5 Pro Club points will be awarded.
 
After 63 years of combined public service, Ruth and Dexter Martin are retiring.
Please join us to wish them well on Monday, Feb. 27, from 1-4 p.m. at the Thomas
Center.


 


 


 


 


 


 


 



https://www.youtube.com/watch?v=EqzUKjaJt7M&feature=youtu.be

https://gallery.mailchimp.com/79b0aa910e2cebf00389fb723/files/f40f0ee5-b3e2-4dd4-92d1-1e3aff0f983c/Heart_Health_Luncheon_2017_2_2.01.pdf

https://www.eventbrite.com/e/heart-healthluncheon-tickets-31832040490

https://gallery.mailchimp.com/79b0aa910e2cebf00389fb723/files/c45fae59-7ba7-4551-81ea-9c8f81677f9c/NOBORDERRuth_Dexter_Retirement_Flyer_2_.pdf





GRU Updates & Reminders


Important Updates & Reminders:


Shelving and double locker units available at Surplus.


 
Facilities Maintenance will be conducting a Generator Load Transfer Test at
Springhill Service Center Tuesday, Feb. 21 beginning at 5 p.m. We anticipate the
test to last approximately 3 hours. This Load Transfer Test, will affect all operations
located at the Springhill Service Center.


Employees will need to follow these instructions during the test:
1. Shut down your PC before 5 p.m. on Tuesday, Feb. 21, in order to ensure a
proper shut down.
2. For those who remote from home through VPN, the PC in your office will be shut
down during the power transfer and will be unavailable to access remotely. 
3. If remote access is required, somebody will have to be assigned to come into
your office to turn your PC back on after the testing is completed.


If you have any concerns or questions regarding the Load Transfer Test, please
call or email Kristie Williams.
 
February 2017 Tour(s):


Thursday, Feb. 23 (Kanapaha)


University of Florida - Society of Enviromental Engineers, 10 a.m.


Husband and wife (Inquiring citizens), 1:30 p.m.


Thursday, Feb. 23 (Kelly Plant)


Husband and wife (Inquiring citizens)


 
A Message from CFO Justin Locke – Upcoming Budget Cycles


Find out who to contact for utilities legal assistance here. 


 
Employment Opportunities


 


 


 



http://ggsp/Lists/Announcements/DispForm.aspx?ID=1403&Source=http%3A%2F%2Fggsp%2Fdefault%2Easpx
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The Grapevine


City talks GREC purchase
The Gainesville Sun
City commissioners debated for almost an hour Thursday whether they should hire a law
firm for the representation and review of potential issues regarding the potential purchase
of the biomass plant.


Submit to the Daily!


CONTACT US:
For any questions regarding the GRU Daily please contact us at GRUDaily@gru.com


 


 


Link to Our News Archive


 


 


Link to the City of Gainesville Monthly News


 


 


 


Have content for the Daily? Submit it here.


 


 


Click for weather forecast
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From: Al Morales
To: Bielarski, Edward J; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Cc: Jim Gordon; Dennis Duffy
Subject: Revised MOU
Date: Monday, March 20, 2017 3:45:22 PM
Attachments: #91206280v1_db1_ - grec"s edits to grec - gru mou rev 8 (3) (3) (3-20-17....docx


ws comparison_91206262v1_gru"s version_ grec - gru mou rev 8 (3-18-17) ....pdf


Ed,
Jim asked that I send to you the attached revised versions of the MOU, both clean and marked. The
marked version is compared against your version 8 sent to us on Saturday, and also includes Nicole
Shalley’s additional comment on the termination of the NDA.
Thanks,
Al
 
 
Albert Morales
Managing Director
Energy Management, Inc.
amorales@emienergy.com
603.767.1297


 



mailto:amorales@emienergy.com

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=browntr

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=lockejm

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=smithnm

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=waratukeea

mailto:jgordon@emienergy.com

mailto:dduffy@emienergy.com

mailto:amorales@emienergy.com












Marked v. GRU Rev 8 dated 3/18/17 and adding GRU’s reference to the NDA termination in Rev 10 dated 3/20/17


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March 21, 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties’ intent to cooperate in good faith to negotiate a definitive agreement (the “Purchase and Sale Agreement”) providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments (the “PPA”), shall be terminated at Closing of the Transaction (“Closing”). 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before Closing), GRU may terminate the Transaction and cease negotiations thereof. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a Purchase and Sale Agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a Purchase and Sale Agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC has the right to attend any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a Purchase and Sale Agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”) ”) and terminated by GRU effective March 14, 2017.  The Parties also confirm that the Purchase and Sale Agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the Purchase and Sale Agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  


(a)  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with the PPA.  The Parties retain all rights arising under the PPA.  Upon execution by a management representative of GRU and GREC, this Memorandum operates to stay the Dispute until a Purchase and Sale Agreement is executed by the parties pursuant to Section 3 above and during the stay GRU shall not withhold additional invoiced amounts other than those described in section (b) below.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  


(b)  After the Execution Date and during the stay of the Dispute, GRU shall not withhold amounts from GREC’s monthly invoices other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA, where such withholding is based only on either (i) consistent with past practice, one or more of GRU’s already-pending claims that are the subject of the Dispute and under which GRU has withheld invoiced amounts prior to March 19, 2017 (specifically:  shutdown charges, Available Energy on start-up, and payment decreases under Section 12.4.1 of the PPA), or (ii) a mathematical calculation error that may appear in such invoices.  GRU shall not retroactively withhold any amounts that have previously been paid under any GREC invoice.


(c)  The Parties agree that the Purchase and Sale Agreement shall include the following provisions:  (i) a further stay of the Dispute until Closing or termination of efforts to reach a Transaction; (ii) at Closing, GRU shall retain the $7,176,643 that it has withheld as of March 19, 2017 (the “Retention Cap”), which is the amount withheld to date that is subject to claims in the Dispute; (iii) GRU will not withhold additional amounts after the Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall refund to GREC at Closing any amounts withheld after March 19, 2017 with interest as set forth in Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all obligations and payment of the amounts to be paid and retained in accordance with the Purchase and Sale Agreement shall operate as a full settlement and mutual release of all claims and counterclaims between the Parties in the Dispute; and (vi) at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  


(d)  If the Parties are unable to execute a mutually agreeable Purchase and Sale Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to allow GRU to keep the $7,176,643 Retention Cap amount upon a successful Closing as noted above is without any concession or admission whatsoever of liability as to those amounts, which GREC maintains were improperly withheld under the PPA.  GREC has agreed to GRU’s retention of that amount solely in order to facilitate the Transaction contemplated by this Memorandum.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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Marked v. GRU Rev 8 dated 3/18/17 and adding GRU’s reference to the NDA termination 
in Rev 10 dated 3/20/17



MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY



This MEMORANDUM OF UNDERSTANDING REGARDING
GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as
of March [[__],]21, 2017 (“Execution Date”) between the City of Gainesville, Florida, a
municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville
Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and
collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an
offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass
electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida,
and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both
parties, this Memorandum evidences the Parties’ intent to cooperate in good faith to negotiate a
definitive agreement (the “Purchase and Sale Agreement”) providing for the purchase by GRU
and sale by GREC of the Facility and all related assets, as identified in such agreement (the
“Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual
interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9
below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a
mutually acceptable definitive agreement for the Transaction that includes the following terms:



Purchase and Sale.  The Transaction will provide for the sale and1.
conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of
the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary
for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be
identified and agreed to by the Parties in the [definitive agreement]Purchase and Sale
Agreement, subject to obtaining any required third party approvals and consents.  That certain
Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental
Attributes from a Biomass-Fired Power Production Facility between GRU and GREC dated
April 29, 2009, together with its related amendments (the “PPA”), shall be terminated at Closing
of the Transaction (“Closing[.]”).



Price.  The purchase price and terms of payment will be seven hundred2.
fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility
system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will
be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis
points (measured as the difference between the rate on the Execution Date and the rate on the day
that is five days before  Closing), GRU may terminate the Transaction [.]and cease negotiations
thereof.



Negotiation.  The Transaction will be subject to the negotiation and3.
execution of a [definitive agreement]Purchase and Sale Agreement and associated legal
documents.  Negotiations will begin with a proposed asset purchase agreement supplied by
GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree
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upon a [definitive agreement]Purchase and Sale Agreement for execution not later than four (4)
months after the Execution Date, and to achieve Closing not later than seven (7) months after the
Execution Date.



Diligence.  The Transaction will be subject to the satisfactory completion4.
by GRU of customary due diligence.  Effective as of the Execution Date and subject to the
provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of
the diligence process to facilitate timely access for GRU and its representatives to the Facility
and other Assets, and to the books and records regarding the Facility and other Assets of GREC
and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges
and agrees that GREC [may require that representatives of GREC be present in]has the right to
attend any meetings that representatives of GRU may have with the Facility operator or other
third parties.



Exclusivity.  Until four (4) months after the Execution Date, or such later5.
date as may be specified in a [definitive agreement]Purchase and Sale Agreement executed by
the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection
with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone
authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest
in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions
(whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry,
proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition
of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the
foregoing, this Memorandum shall not create any additional restriction on upstream transfers that
are not already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly
notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their
behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC,
the Facility or any Assets (or enter into any other transaction that is substantially similar to, or
that would preclude, the Transaction), and the terms and conditions of any such offer or
expression of interest.



Public Records and Confidentiality.  This Memorandum is a public record6.
that will be disclosed to the public and discussed during public meetings of the Gainesville City
Commission (“Commission”).  This Memorandum does not disclose any confidential verbal
discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of
November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”)[. ] ”) and
terminated by GRU effective March 14, 2017. The Parties also confirm that the [definitive
agreement]Purchase and Sale Agreement for the Transaction will be subject to Commission
approval, and will be a public record that will be disclosed to the public and discussed during
public Commission meetings.  Should either Party reasonably believe that specific written
information provided in connection with this Memorandum or through due diligence, or included
in the [definitive agreement]Purchase and Sale Agreement or otherwise provided in connection
with the Transaction falls within a specific exemption under Florida’s Public Record laws, the
Party transmitting or providing such information shall submit such information to the receiving
Party in a separate envelope that includes a general description of the information together with a
reference to the specific Florida Statute or other law that deems such materials exempt from
public disclosure.  The receiving Party will not warrant or guarantee that information designated
by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and
the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the
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transmitting Party.  If the receiving Party receives a public records request for any information
that the transmitting Party has designated as exempt, the receiving Party will notify the
transmitting Party through email notice.  The transmitting Party shall have no longer than five (5)
business days after receipt of such notice to file any necessary court documents to prevent the
disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting
Party timely files the necessary court documents, the receiving Party will not disclose the
information until the conclusion of any proceedings.  If the transmitting Party fails to comply
with any of the requirements in this section or fails to file any necessary court documents to
prevent the receiving Party from disclosing materials as described herein, such failure shall be
deemed as a waiver by the transmitting Party to the claim that any materials submitted by the
transmitting Party constitute exempt information. The transmitting Party agrees that its
designation of information as exempt may be challenged in court by any person or entity.  The
transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and
officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is
commenced, related to the transmitting Party’s designation of materials as exempt and to hold
harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys'
fees by reason of any claim or action arising out of or related to the transmitting Party's
designation of materials as exempt.  The Parties agree that any information provided, including
any materials designated as exempt, will be distributed to members of staff, management and the
relevant board and Commission members for evaluation and consideration of the Transaction.



Dispute.7.
(a) The Parties are engaged in an arbitral proceeding conducted under American



Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01-16-0000-8157
(the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in
connection with [that certain Power Purchase Agreement for the Supply of Dependable Capacity,
Energy and Environmental Attributes from a Biomass-Fired Power Production Facility between
GRU and GREC dated April 29, 2009 (the “PPA”)]the PPA.  The Parties retain all rights arising
under the PPA. [This] Upon execution by a management representative of GRU and GREC,
this Memorandum operates to stay the Dispute until a [definitive purchase and sale
agreement]Purchase and Sale Agreement is executed by the parties pursuant to Section 3 above
and during the stay GRU shall not withhold additional invoiced amounts other than those
described in section (b) below.  The Parties shall file with the arbitrator any necessary
documentation to effectuate this stay. The Parties agree that the [definitive agreement] shall
include the following provisions: [a]) a further stay of the Dispute until Closing or termination[,
b) ] at Closing, GRU shall retain [all sums of money  that it has or will have  withheld as of the
Closing and that are]



(b)  After the Execution Date and during the [subject]stay of the
Dispute[;provided that], GRU [will agree]shall not[ to] withhold [additional ]amounts [after the
Execution Date]from GREC’s monthly invoices other than amounts that may be withheld with
respect to an invoice when payment is due for such invoice in accordance with the PPA, where
such withholding is based only on either [i)](i) consistent with past practice, one or more of
GRU’s already-pending claims [or counterclaims ]that are [she subject of the Dispute
(consistent with GRU’s prior practice), or ii) any]the subject of the Dispute and under which
GRU has withheld invoiced amounts prior to March 19, 2017 (specifically:  shutdown
charges, Available Energy on start-up, and payment decreases under Section 12.4.1 of the
PPA), or (ii) a mathematical calculation error that may appear in such invoices[; provided,
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further than the total amount to be retained by GRU at Closing shall not exceed fifteen million
($15,000,000) in the aggregate (”Retention Cap”), and GRU shall refund any amounts withheld
in excess of the Retention Cap to GREC at the Closing; (c].  GRU shall not retroactively
withhold any amounts that have previously been paid under any GREC invoice.



(c) The Parties agree that the Purchase and Sale Agreement shall include the
following provisions: (i) a further stay of the Dispute until Closing or termination of efforts to
reach a Transaction; (ii) at Closing, GRU shall retain the $7,176,643 that it has withheld as
of March 19, 2017 (the “Retention Cap”), which is the amount withheld to date that is
subject to claims in the Dispute; (iii) GRU will not withhold additional amounts after the
Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall
refund to GREC at Closing any amounts withheld after March 19, 2017 with interest as set
forth in Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all
obligations and payment of the amounts to be paid and retained in accordance with the [definitive
agreement]Purchase and Sale Agreement shall operate as a [ c) ]full settlement and mutual
release of all claims and counterclaims between the Parties in the Dispute[,]; and [d](vi)  at
Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon
settlement and release.



(d) If the Parties are unable to execute a mutually agreeable [definitive agreement
or are unable]Purchase and Sale Agreement to effectuate a Closing[ in accordance with the
definitive agreement], or if the parties terminate efforts to reach a Transaction, the Parties
shall retain all rights and claims under the PPA and file with the arbitrator any necessary
documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to allow GRU
to keep the $7,176,643 Retention Cap amount upon a successful Closing as noted above is
without any concession or admission whatsoever of liability as to those amounts, which
GREC maintains were improperly withheld under the PPA.  GREC has agreed to GRU’s
retention of that amount solely in order to facilitate the Transaction contemplated by this
Memorandum.



Reservation of Rights.  The Parties’ execution of this Memorandum and8.
their negotiation of the Transaction and associated discussions and communications shall not
affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses
in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into
this Memorandum and engages in negotiations and activities in connection with the Transaction
independent of the Dispute and with all rights expressly reserved.



Miscellaneous.  This Memorandum shall be governed by, and construed in9.
accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an
authorized management representative of GRU and by an authorized representative of GREC
and, if so executed, the management representative of GRU shall present this Memorandum to
the Commission for approval. [This Memorandum shall not be effective until approved and
executed by the Commission. ]The Sections of this Memorandum that are binding (as specified
in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of
and be enforceable by the Parties and their successors and assigns if and only if signed and
delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville
by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in
PDF via email and in any number of counterparts, all of which together shall constitute a single
instrument and shall be considered an original for all purposes.  It shall not be necessary that any
counterpart be signed by each Party so long as each Party shall sign at least one counterpart.
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IN WITNESS WHEREOF, the Parties have caused this Memorandum to be
executed by their respective, duly authorized representatives as of the Execution Date.



THE CITY OF GAINESVILLE, FLORIDA,
D/B/A/ GAINESVILLE REGIONAL
UTILITIES



Recommended for approval by GRU
Management



By:
Name:
Title:



Approved by the City Commission



By: ______________________________



Name: Lauren Poe



Title: Mayor



For GRU:  Approved as to form and legality:



By:
Name:
Title:



GAINESVILLE RENEWABLE ENERGY
CENTER, LLC



By:
Name:
Title:
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Tuesday, February 28, 2017


We are aware of the format issue in the Daily and are working on correcting it. Thank you.


Embedded image: Deerhaven Plant. See full image here.


GRU Submits MOU to GREC


GRU submitted a memorandum of understanding, or MOU, to Gainesville Renewable
Energy Center (GREC) on Friday, Feb. 17. A nonbinding agreement, the document lays
out GRU’s terms for purchasing GREC, and if executed, sets the stage for final contract.
The memorandum has not been signed by GREC.


In the MOU, GRU proposes purchasing the biomass plant for $750 million, financed
through 30-year utility system bonds issued by the City of Gainesville at no more than
3.75 percent interest. Read the rest of Ed Bielarski’s letter here. 


Spotlight: Thank-a-Colleague 


From: Grudaily
Bcc: Dl_outgoing_daily
Subject: GRU Daily 2.28.17
Date: Tuesday, February 28, 2017 9:07:32 AM
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Everyday Safety


Move your eyes first before you move
your hands, feet, body or vehicle.


Ask yourself: What critical errors can
occur when I don't exhibit this safety-
related habit? (Read about critical errors
in SafeStart Units 2 and 3).


OneSAP Updates


This section will include important updates and information on the OneSAP
Program, the first phase of which is the new financial system being implemented


through Project Cohesion, which is set to go-live on Monday, April 3.


New Accounting Structure


(Example of new financial elements as they will flow in the new system)
 


GRU’s accounting structure is slated to change in the new financial system going
live on April 3. The new system will introduce new elements — Home Cost Centers,


 


 


 


 


 


 


 


 







Profit Centers, and Profit Center Groups — and redefine some of the accounting
elements already in use. A brief presentation outlining these changes is available to
view on GRUTV and a chart showing elements as they are used today compared to


how they will be used in the new system is on SharePoint.


If you have any questions about the new accounting structure, Project Cohesion, or
OneSAP, please email OneSAP@gru.com. Thank you.


(Re-entry of system credentials may be required to access SharePoint)


Upcoming Events


GRU Updates & Reminders


Important Updates & Reminders:


February 2017 Tours:


Tuesday, February 28 (Main Street)


UF Health Educational Technologies
 


March 2017 Tours:


Monday, March 6 (Murphree)


FL Gateway College Student (Individual requested tour)


Thursday, March 16 (Kelly Plant)


UF/College of Law


 


Link to OneSAP SharePoint


 


 


 


 


 



https://youtu.be/pKrs45AkjL0
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Tuesday, March 28 (Kanapaha)


UF/College of Law
 


A Message from CFO Justin Locke – Upcoming Budget Cycles.
 
Shelving and double locker units available at Surplus.
 
Find out who to contact for utilities legal assistance here. 
 
Employment Opportunities


The Grapevine


Submit to the Daily!


 


 


 


Link to Our News Archive


 


Link to the City of Gainesville Monthly News


 


 


 


Have content for the Daily? Submit it here.
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https://gallery.mailchimp.com/79b0aa910e2cebf00389fb723/files/In_addition_to_the_persons_listed_below.pdf

http://www.cityofgainesville.org/HumanResources/EmploymentOpportunities

http://grudaily.weebly.com/media-updates.html

http://www.cityofgainesville.org/CommunicationsOffice/NewsPublications/MunicipalMinutes.aspx
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CONTACT US:
For any questions regarding the GRU Daily please contact us at GRUDaily@gru.com


Click for weather forecast
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From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Monday, November 07, 2016 4:52:17 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transaction is awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction             Cardholder              Card Name
Amount                  Posted                  Last 4
----------------------- ----------------------- -----------------------
TXN00116791             ROBIN BAXLEY            ROBIN L BAXLEY
$16.78                  2016-11-04              3600


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------
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From: Cottle, Lisa A.
To: Bielarski, Edward J
Subject: Re: Withholding issue
Date: Friday, March 17, 2017 11:18:34 AM


Will do.


> On Mar 17, 2017, at 7:54 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> Lisa,
>
> I'd appreciate a draft of some language concerning this before Monday if you would.  I don't want to
wait until Monday to think about this stuff.  I'll consult with Nicole, but I need to think about options
and language.  I've attached the latest MOU I sent to Jim.
>
>
> Edward Bielarski Jr
> General Manager
> Gainesville Regional Utilities
>
> -----Original Message-----
> From: Shalley, Nicolle M.
> Sent: Friday, March 17, 2017 9:20 AM
> To: Bielarski, Edward J
> Cc: Lisa A. Cottle
> Subject: Re: Withholding issue
>
> Hi Ed - I'm taking today and this weekend off, as my son is in town for Spring Break, but I'm still
giving this some thought and will work on language on Monday.
>
> Nicolle M. Shalley
> City Attorney
> City of Gainesville
> 352-393-8747 (office phone)
>
>> On Mar 17, 2017, at 12:54 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>>
>> Nicole/Lisa,
>>
>> I think the solution to the provision whereby GREC will allow GRU to retain the $ 7.1 mm as of the
closing, not not allow withholding during the interim and GRU's position that we are allowed to withhold
and retain the balance withheld as of closing along with the $ 10 mm payment for misreporting of
Available Energy is this:
>>
>> Allow GRU is continue to withhold based on i) no retroactive application of claims within the
Dispute, ii) the concept of claims within the Dispute in which funds have already been withheld and iii)
math type errors in billings.
>>
>> Cap the level to which GREC will allow the withholdings as of the time of closing to be retained at $
10 million (or whatever appropriate amount) Obviously, GRU will be allowed to make claims to whatever
level under the PPA during that time, but the recovery as of the time of a Closing would be limited to $
10 million (or whatever appropriate amount).  This means that GREC would not have to make a payout
or have a credit on the purchase price at closing.  It also means that GRU would not be forfeiting its
rights under the PPA. It also means that the settlement would be capped.
>>
>> Thoughts?
>>
>>
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>> Sent from my iPad
> <MOU GREC .pdf>
> <GREC - GRU MOU rev 7.docx>


________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.








From: Bielarski, Edward J
To: Baysinger, Gary L
Cc: Brown, Thomas R; Beaulieu, David E; Mathews, James J
Subject: Re: 100W MV Downtown Replacements
Date: Wednesday, January 18, 2017 7:14:06 PM


So, will GG staff choose option b or c?


Sent from my iPad


> On Jan 18, 2017, at 5:28 PM, Baysinger, Gary L <BaysingerGL@gru.com> wrote:
>
> Tom,
> No the city is providing an account number for us to charge all installation costs for the replacement
of the poles and light's downtown because of the sense of urgency (failing lights / fiberglass poles & no
parts). Also we will apply the previous rates to the new lights with an MOU until new rates for LED's are
agreed upon by City / GRU and Commission. Dave has resent the proposed rates to them for the
downtown Acorn 100 Watt lights minus the pole installation and I see this as option #2 from the cities
white paper. They also stated and we agreed that GRU should take back ownership of the currently
installed lights behind the meters. This will require us to develop rates for those existing fixtures as well.
> I stated to Teresa we want to continue to build a relationship with them as our customer however we
cannot lose money and she agreed. Dave is drafting our response to the city white paper to assure all
the facts are stated and we proceed to commission with a unified message.
>
> Let's discuss tomorrow or when you have a minute.
> Thank You,
> Gary
>
> -----Original Message-----
> From: Brown, Thomas R
> Sent: Wednesday, January 18, 2017 3:44 PM
> To: Baysinger, Gary L
> Cc: Bielarski, Edward J; Beaulieu, David E
> Subject: Re: 100W MV Downtown Replacements
>
> Thanks Gary,
>
> Is Stephan suggesting GRU should replace the existing obsolete light fixtures and poles with new
equipment that is LEDs at the existing billing rates? 
> Where did Dave B come in rate wise when doing a  whole fixture and pole changeout?  I know with
just a fixture head replacement of an equivalent wattage, there was a proposed rate decrease.
> Which option on the cities white paper did this option mirror if any?
>
> That stated.  Downtown lights need to be upgraded and glad we are teaching a position to move
forward.
>
> Tom Brown
> Sent from my iPhone
>
>> On Jan 18, 2017, at 3:17 PM, Baysinger, Gary L <BaysingerGL@gru.com> wrote:
>>
>> FYI
>>
>> From: Broadus, Stefan M.
>> Sent: Wednesday, January 18, 2017 3:07 PM
>> To: Mathews, James J
>> Cc: Scott, Teresa A.; Baysinger, Gary L; Sparks, David W; Beaulieu, David E
>> Subject: 100W MV Downtown Replacements
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>>
>> Hey Jim,
>>
>> Thanks for the productive meeting this morning. As we discussed, attached is a map and list of the
100W Mercury Vapor pedestrian light fixtures downtown. There are a total of 88 and all showed as
being on fiberglass poles. There should be enough funding in the downtown lighting capital account to
cover the replacement 3000K LED luminaires and concrete poles. Let me know of a schedule once you
gather more information. I would like to be able to communicate this to some interested parties. The
City would like to proceed immediately.
>>
>> The City would prefer an MOU that maintains the existing MV rental rate for these fixtures until a
more formal rate is agreed upon by the City Commission at which point a lump sum corrective credit
could be applied to the light bill. A similar credit was applied recently when a billing inconsistency was
discovered.
>>
>> Thanks,
>> Stefan
>>
>> Stefan Broadus, PE
>> Project Engineer IV
>> Public Works - City of Gainesville
>> (352) 393-8406
>>
>> <100MV Replacements.pdf>
>> <MV100 List.xlsx>








From: Baxley, Robin L.
To: Jim Gordon; Bielarski, Edward J
Subject: RE: Timing on P and S delivery
Date: Wednesday, March 22, 2017 11:56:36 AM


Mr. Gordon:  Mr. Bielarski asked me to let you know that three weeks from City Commission approval
does work for GRU. 


I've copied him on this message as verification that he approves my response.


Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032


-----Original Message-----
From: Jim Gordon [mailto:jgordon@emienergy.com]
Sent: Wednesday, March 22, 2017 11:46 AM
To: Bielarski, Edward J
Subject: Timing on P and S delivery


Ed,
 Does delivery 3 weeks from City Commission Approval work for you?
If that works we will put that in MOU and send to you for signing. Once I receive your signature I will
sign and PDF back to you.
Thanks,
Jim
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From: Kamal@gainesvillechamber.com
To: Bielarski, Edward J
Subject: Re: Blueprint to a Buyout
Date: Monday, February 27, 2017 8:48:06 AM


We would be delighted to have you and Justin meet with Chamber members
during a luncheon in the next week or two and provide a briefing on the
facts of the proposed buyout.


Kamal I. Latham
Vice President for Public Policy
Gainesville Area Chamber of Commerce
(352) 378-2498 (Direct)
Kamal@GainesvilleChamber.com


On 2/27/17, 8:45 AM, "Bielarski, Edward J" <BielarskiEJ@gru.com> wrote:


>Kamal,
>
>I understand Justin has forwarded my Blueprint for a Buyout to you.  Is
>there anything else you need at the moment?
>
>Ed B
>
>Sent from my iPad
>
>> On Feb 27, 2017, at 8:29 AM, Kamal Latham
>><kamal@gainesvillechamber.com> wrote:
>>
>> Thank you.
>>
>> Kamal I. Latham
>> Vice President for Public Policy
>> Gainesville Area Chamber of Commerce
>> (352) 378-2498 (Direct)
>> Kamal@GainesvilleChamber.com
>>
>>
>>
>>
>>
>>
>>
>>> On 2/27/17, 8:27 AM, "Bielarski, Edward J" <BielarskiEJ@gru.com> wrote:
>>>
>>> Per your request
>>>
>>> Sent from my iPad
>>>
>>> Begin forwarded message:
>>>
>>> From: "Bielarski, Edward J"
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>>> <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
>>> Date: February 25, 2017 at 1:57:22 PM EST
>>> To: citycomm
>>> <citycomm@ci.gainesville.fl.us<mailto:citycomm@ci.gainesville.fl.us>>
>>> Cc: DL_Utility Advisory Board <UAB@gru.com<mailto:UAB@gru.com>>,
>>> DL_GRU_ExecutiveTeam
>>> <ExecutiveTeam@gru.com<mailto:ExecutiveTeam@gru.com>>,
>>> DL_GRU_LeadershipTeam
>>> <LeadershipTeam@gru.com<mailto:LeadershipTeam@gru.com>>
>>> Subject: Blueprint to a Buyout
>>>
>>> Mayor, City Commissioners and UAB members,
>>>
>>>
>>> Given the fact that there is now a very public discussion over a
>>> yet-to-be executed MOU I felt the responsibility to put together a
>>> summary from my perspective on how we got to the position of delivering
>>> the draft MOU to GREC.  I think its important for you all to have the
>>> same information to the level of detail so that you don¹t have to
>>> recollect our conversations or be unaware of the process.
>>>
>>>
>>>
>>> Edward Bielarski Jr
>>> General Manager
>>> Gainesville Regional Utilities
>>>
>>
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From: Bielarski, Edward J
To: Brown, Thomas R
Subject: FW: Info Needs for GREC Analysis - CONFIDENTIAL and EXEMPT from Public Records FS § 119.0713 (2)(b)
Date: Thursday, March 23, 2017 9:29:55 AM


FYI
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Holt, Carlos L 
Sent: Tuesday, March 21, 2017 5:50 PM
To: Bielarski, Edward J
Cc: Locke, Justin M
Subject: Info Needs for GREC Analysis - CONFIDENTIAL and EXEMPT from Public Records FS §
119.0713 (2)(b)
 
CONFIDENTIAL and EXEMPT from Public Records FS § 119.0713 (2)(b)
 
Mr. Bielarski,
 
I request your best efforts to provide the following items for analysis. Request that they be provide
as each one can be provided. Don’t wait until all are available (some are easy).
 


1)       Breakdown of annual cost for GRU, if it owned the GREC plant, to keep it in cold standby
(includes all labor, material, chemicals, periodic maintenance, testing, fuel, all compliance
requirements, etc. )


2)       Breakdown of annual cost for GRU, if it owned the GREC plant, to keep it in a shutdown
state but could be made operational within several months (includes all labor, material,
chemicals, periodic maintenance, all compliance requirements, etc. )


3)       Breakdown of annual cost for GRU, if it owned the GREC plant, to keep it operating and
producing energy (excludes fuel cost).


4)       Annual cost of insurance for a).  #1 above, b). #2 above, c). #3 above
5)       Last twelve GREC monthly invoices.
6)       Latest Bond Agency Guidance.
7)       Lowest rating GRU bonds have experienced within last 24 months.
8)       Two companies GRU would buy woody biomass fuel from.
9)       Cost of additional IT requirements that may be required to monitor or maintain GREC.
10)   Annual cost of any additional regulatory licenses or fees that are not now paid by GRU.
11)   Initial start-up costs for training of personnel due to the acquisition of the GREC plant.
12)   Estimated useful life of plant without major upgrades.
13)   Estimated value or the plant at end of useful life.
14)   Estimated cost to return property to a natural state at the end of the useful life.
15)   Latest and greatest draft MOU.
16)   Total bond issuance $ costs for issuing bonds in the amount of the MOU purchase price (as


computed by par/face value of bonds to be paid back – dollars received when issuance is
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complete).
 
This not necessarily a complete list, other items may be needed during the engagement.
 


Carlos L. Holt, CPA, CFF, CFE, CIA, CGAP
City Auditor, City of Gainesville, FL
(352) 334-5020
Effective Auditing: A Key to Quality Government


 
CONFIDENTIAL and EXEMPT from Public Records FS § 119.0713 (2)(b)
 








From: Bielarski, Edward J
To: Beaulieu, David E
Subject: RE: Strategic Plan - Ten suggested metrics
Date: Monday, March 20, 2017 11:45:43 AM


David,
 
Thanks for your input
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Beaulieu, David E 
Sent: Monday, March 20, 2017 11:37 AM
To: Bielarski, Edward J
Subject: Strategic Plan - Ten suggested metrics
 
Hi Ed, Although I don’t have an area per se, I think that the following metrics are worthy of
Corporate Strategic Plan consideration:
 


1.        Safety.  Typically a measure such as zero recordable medical incidents.
2.        Customer Satisfaction Rating.  Re-engage in a periodic customer satisfaction survey effort.


Establish a goal and strive for continuous improvement.  Information realized though the
FMPA Community Solar initiative illustrated several areas in which we are not performing
well.  (Presentation to follow).


3.        Electric Energy Costs.  A performance goal exists and considerable effort is being realized to
close the gap (GREC purchase, IRP completion, etc.)


4.        Financial.  Adopt goals based on performance bands for both O&M and Capital budgets. 
Can be boiled down further to annual costs per customer.     


5.        IT Systems Integration.  The performance goal needs to be sharpened.  Considerable effort
is being realized to close the gap (SAP, AMI, etc.)  Need to measure our progress.  


6.        Employee Investment (Part A).  Establish a goal to provide effective training focused on
newly appointed or potential managers.  Needful to prepare the next generation of leaders,
a business sustainability strategy.  Similar programs are run by APPA and/or NRECA to
accelerate the development of its managers.  We have completed credible work with regard
to our supervisors and craft workers and should build on those successes.


7.       Employee Investment (Part B).  Establish a goal to re-establish and realize a market –based
compensation philosophy for employees.  This is a  critical business sustainability strategy
that must be satisfied.


8.       Systems Reliability.  Although traditionally scored high by our customers, goals associated
with systems reliability are necessary to ensure balance.


9.       Communication (Part A): GRU’s Vision.  Discussion started, establish goal to resolve by time
certain.  This initiative will help to ensure that all are crystal clear of our direction.


10.    Communication (Part B): GRU’s Mission.  Discussion started, establish goal resolve by time
certain.  This initiative will help to ensure that all are crystal clear of our purpose.  
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I apologize for the delay in providing my thoughts to you.  I trust that you will find my perspective to
be of interest!  Dave
 
 


From: Bielarski, Edward J 
Sent: Friday, March 03, 2017 11:04 AM
To: DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: Update on Strategic Plan
 
Folks,
 
Its Friday and I hope all of you have some great plans to enjoy a great Florida weekend.  Before you
all drift away I wanted to update you all on the status of HCP and our strategic planning session last
week.  HCP told me that the “group response was outstanding”.  The session really allowed them to
better understand our management dynamic and the hurdles we face and the opportunities we can
explore.
 
Over the next several weeks HCP will be developing the framework for a GRU strategic plan. 
Visioning will be a core concept and it will be incumbent for me and the rest of the executive team
to “paint a picture” for the rest of the leadership team, so that specific goals and objectives can be
developed under that framework.  Personally, I’d like to have a core set of organizational metrics
(things as simple as a meeting budget, or overall rate goals) in addition to individual department
metrics (I like to use Customer Services customer wait time metric). 
 
I believe this process will allow folks to better understand the philosophy of “continual
improvement” through a clear set of specific, reachable goals.  To that end, I’d like to ask each one
of you to think of a spectrum of ten (10) “measureables” or metrics for your area.  Once we agree
on the strategic plan, we will prioritize the top 5 of these metrics which support that strategic plan
and your individual goals. I will say that in all cases, every department will have a budget metric.  I


would like to have that list from each leadership team member by March 17th.  If you have any
questions please feel free to contact me.
 
One last thing:  It is employee appreciation day.  I’ve offered a general acknowledgement to GRU
employees of this today.  I also want to offer my heartfelt appreciation of all that the executive and
leadership team do to support me everyday. From doing the legwork and answering questions
posed to me from commissioners, to delivering presentations which make very complicated work
easy to understand, to serving the community in ways that make all of us proud to be GRU
employees I say thank you, thank you all very much.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Crawford, Margaret A
To: Bielarski, Edward J
Cc: Crawford, Margaret A
Subject: Why Buy GREC website
Date: Wednesday, March 22, 2017 4:12:25 PM


The MOU section needs to be updated. And we will need to add the emails.
 
Margaret Crawford
GRU Communications Director
352-393-1458
POB 147117, Station A123
Gainesville, FL. 32614
www.gru.com
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From: Bielarski, Edward J
To: Jim Gordon
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Sittin in the morning sun...
Date: Saturday, March 18, 2017 11:39:19 AM
Attachments: grec - gru mou rev 8.docx


Jim;
 
 
Its another week end morning and I’m sitting in my office drinking my coffee watching the morning
sun, hearing the lyrics from Otis Redding’s hit,”Sitting on the Dock” flash through my head:
 


Sittin’ in the mornin’ sun. I’ll be sittin when the evenin’ come.
 
I’ve read our correspondence again and aside from my deeply held belief that my e-mails were
exponentially more entertaining than yours, I was struck by how far you and I have come and how
close GRU and GREC are to agreeing on an MOU.  I’ll list each issue:


 
 


Type of sale – Agreed
Price- Agreed


Interest rate cap – Agreed
Exclusivity – Agreed


Public Records indemnification – Agreed
Abiding law – Agreed
Expiration – Agreed


If it were any other business relationship I believe we would be done and working towards a
definitive contract.  Of course GRU and GREC’s relationship is more complicated than most and with
that complexity comes the need to address potential hurdles and insure a proper understanding.  If
not, as Otis sings:


Look like nothing’s gonna change.  Everything still remains the same
 


The remaining issues are related to how GREC and GRU can “stay” the arbitration during the time
we will need to sit down and collaborate and avoid the distractions associated with depositions,
interrogatories and hearings.  Here’s my understanding of those remaining issues.  In short;
 


1.       Both GRU and GREC want to be sure that neither one takes advantage of provisions within
the PPA during the period we’ve “stayed” the arbitration and are proceeding in good-faith
toward delivering a definitive agreement. In addition, GREC has proposed that GRU no
longer withhold additional monies during the process. 


2.        GRU has asked that in consideration of its position within the arbitration GREC should allow
them to retain all withheld monies through the closing.  On the other hand GREC has offered
a cap of $ 7.2 million on what will be retained at closing.


3.        In addition GRU has requested a flat payment of $ 10 million at closing as a settlement of
the arbitration.  GREC has declined that proposal.


I don’t believe these issues are insurmountable.  Therefore I propose the following as the solution;
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before  Closing), GRU may terminate the Transaction  purchase/sale.and cease negotiations thereof. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. This Memorandum operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall include the following provisions: provide a) a further stay of the Dispute until Closing or termination, b) that at Closing, GRU shall retains all sums of money  that it has or will have  withheld as of the Closingto date and that are the subject of the Dispute;,provided that GRU will agree not to withhold additional amounts after the Execution Date other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA, where such withholding is based on either i) one or more of GRU’s claims or counterclaims that are she subject of the Dispute (consistent with GRU’s prior practice), or ii) any calculation error that may appear in such invoices; provided, further than the total amount to be retained by GRU at Closing shall not exceed fifteen million ($15,000,000) in the aggregate (”Retention Cap”), and GRU shall refund any amounts withheld in excess of the Retention Cap to GREC at the Closing; (c) occurrence of the Closing and performance of all obligations and payment of the amounts to be paid and retained in accordance with the definitive agreement shall operate as a  c) that at Closing, GREC shall   pay ten million dollar ($10,000,000)  to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the Pparties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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·         GRU will agree not to withhold additional amounts after the Execution Date other than
amounts that may be withheld with respect to an invoice when payment is due for such
invoice in accordance with the PPA, where such withholding is based on either i) one or
more of GRU’s claims or counterclaims (consistent with prior practice) and ii) any calculation
error within the invoice.  I believe that this clarification adds value to both GRU and GREC.


·         GRU agrees to limit the total amount retained by GRU at Closing to $ 15 million (“Retention
Cap”), no matter the level of withholdings, in return for eliminating its request for a
payment of $ 10 million at Closing.


I have incorporated these changes into another revision to the MOU, which I have attached.  The
relative value to GRU and GREC is as follows:
 


·         Arbitration is paused.  GRU and GREC can negotiate without distraction and avoid further
arbitration expenses and time.


·         GRU and GREC will maintain its rights under the PPA.
·         The “blank check” and “carte blanche” arguments are substantially mitigated.
·         The $ 750 million purchase price is the purchase price.


Finally, let me address a few concerns, which you expressed in your March 16th response as well as
a phone conversation we had during that day.  Any belief your Board has that I feel conflicted or that
I am not sure that I want to transact a fair and durable deal is wholly without merit.  In fact, I have
specifically included a resolution to the current arbitration (which I don’t need to remind you GREC
brought against GRU) within this negotiation in what seems to be a unilateral attempt to make this a
fair and durable deal.
 
The idea that I also am trying to maintain and exercise “undue leverage” is also without merit and
completely ignores my efforts to settle an arbitration which could be a distraction to negotiating a
definitive agreement.    
 
Jim, I know that you’ve negotiated a lot of deals and made a fair amount of money.  However, let
me offer you a piece of advice.  I don’t appreciate your attempts (whether on the part of the Board
or yourself) to pronounce that I have these ulterior motives to my actions which will destine us to
ultimately unravel an acquisition.  That strategy may have intimidated others but it won’t intimidate
me.  Take a moment to read Proverbs 27:17, in which is written “As Iron sharpens iron, so one man
sharpens another.”  Quite frankly, you’re above bush league tactics and I respect you too much to
believe what was written in the e-mail was intentional on your part.
 
It is exactly at this point of every deal that I have ever done that both parties have to take a deep
breath and consider the options available and how they can complete the deal with the promise it
can close.  Some folks wilt and agree to anything, which in my experience doesn’t bode well to the
development of a definitive agreement.  Some folks will draw a line in the sand and never cross it,
which again in my experience sets both parties on the wrong path.  Then there are some folks who
truly understand the economic, political and social justice of the deal.  I think you are one of those
guys.  Prove me right, and make me believe Otis was wrong when he sang:


 
Now, I’m just gonna sit at the dock of the bay, watching the tide roll away.  Oooo-wee, sittin’ on


the dock of the bay, wastin’ time







 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Baxley, Robin L.
To: Bielarski, Edward J
Subject: RE: GREC - GRU MOU 3-21.pdf
Date: Wednesday, March 22, 2017 9:14:27 AM


Do you have a Word document?  I can’t change the PDF?
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Bielarski, Edward J 
Sent: Wednesday, March 22, 2017 9:07 AM
To: Baxley, Robin L.
Subject: FW: GREC - GRU MOU 3-21.pdf
 
Robin,
 
Could you print an executatble MOU?
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Tuesday, March 21, 2017 8:44 PM
To: Bielarski, Edward J; Brown, Thomas R; Al Morales; Dennis Duffy; shalleynm@cityofgainesville.com;
Locke, Justin M
Subject: GREC - GRU MOU 3-21.pdf
 
Ed,
Attached is a revised version of the MOU, marked against GRU rev 11. The first change is
that we have reverted the language in Section 7(b) regarding future withholdings, to the
language which had been previously suggested by GRU and included by GRU in prior drafts.
We have also made two other minor changes to clarify the intent that the Retention Cap
credit would be realized through retention of those previously withheld funds under the PPA. 
We believe that these changes are in keeping with our mutual understanding.
Regards,
Jim
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From: Andrew Caplan
To: Bielarski, Edward J
Subject: Re: FW: Arbitration filing on March 6th
Date: Wednesday, March 08, 2017 10:31:47 AM


Thank you for sending this. To be clear, these are maintenance repairs that were
believed to be made during a time GREC was supposed to be available for GRU?
You previously said GRU feels confident about the way the arbitration is going. Is
this part of the reason the offer on the MOU decreased in the recent revision?


On Wed, Mar 8, 2017 at 10:19 AM, Bielarski, Edward J <BielarskiEJ@gru.com>
wrote:


Andrew,


 


In keeping with your request to be kept informed on the GREC MOU negotiations,
I’ve forwarded the e-mail I’ve sent to the City Commission and others on GRU’s
latest filing in the arbitration in which we report GREC’s misreporting of its
availability under the PPA.  Although not specific to the MOU, it does impact
ultimate value of the PPA.   


 


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


From: Bielarski, Edward J 
Sent: Wednesday, March 08, 2017 10:14 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: Arbitration filing on March 6th


 


Mayor, Commissioners, and UAB members,


 


Please find GRU’s Third Supplemental Response and Objections to GREC’s Second
Set of Interrogatories (No 7).  I ask that you pay attention to the number of
maintenance activities and corresponding time periods GRU has identified during
which the GREC Plant could not have generated and delivered Energy at 100% of
its seasonal Dependable Capacity had the Plant been dispatched to that level. 
GRU staff has identified 103 separate events from August 14, 2015 to November
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17, 2016.  We estimate that these events if they had been properly classified
would have resulted in over $ 9 million of reduced billings through that period.


 


This issue is not set to be decided through the arbitrator’s summary judgement
ruling.  Instead it will be one of the subjects of the June hearing.


 


 


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


This message may contain confidential and/or privileged information. If you are not the intended recipient or authorized to receive this
for the intended recipient, you must not use, copy, disclose or take any action based on this message or any information herein. If you
have received this message in error, please advise the sender immediately by sending a reply e-mail and delete this message. Thank
you for your cooperation.








From: Baxley, Robin L.
To: Dl_utility Advisory Board
Cc: Falr, Inc.; Locke, Justin M; Bielarski, Edward J; Shalley, Nicolle M.
Subject: UAB 2/15/17 Agenda Modified
Date: Thursday, February 09, 2017 1:58:04 PM
Attachments: uab 2.15.17 meeting agenda - modified.pdf


All – I have added an item to next week’s agenda – Item #160752, Retention of
Norton Rose Fulbright to Advise the City in the Review of Legal Issues Associated
with a Potential Purchase or Other Beneficial Transaction Involving the Gainesville
Renewable Energy Center Facility. 
 
This is the item that we had already put on the February 16th Commission agenda
when we realized we did not take it to you first.  Please note that it will still be on the
February 16th Commission agenda, but I will ensure that Mr. Locke, Mr. Bielarski and
Ms Shalley all receive a written copy of your recommendation before the Commission
meeting so they can enter it into the record.
 
A copy of the modified UAB agenda is attached.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
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February 15, 2017



3:00 PM



City of Gainesville



City Hall 



200 East University Avenue



Gainesville, Florida  32601



City Hall Auditorium



Utility Advisory Board



Annie Orlando



Darin Cook



David Denslow



Robert Walpole



Mary Alford



Sandra Campbell



Michael Selvester



Persons with disabilities who require assistance to participate in this meeting are 



requested to notify the Office of the Equal Opportunity at 334-5051 or call the TDD 



phone line at 334-2069 at least two business days in advance.



Meeting Agenda



MODIFIED AGENDA











February 15, 2017Utility Advisory Board Meeting Agenda



CALL TO ORDER



ROLL CALL



ADOPTION OF THE AGENDA



APPROVAL OF MINUTES



160750. UAB January 18, 2017 Meeting Minutes (B) 



RECOMMENDATION Approve minutes as drafted.



160750 UAB 1.18.17 Meeting Minutes 20170215



CITIZEN COMMENT



STATE OF THE UTILITY



160742.  State of the Utility (B)



RECOMMENDATION Receive information and metrics regarding GRU's 



operations.



160742 UAB Operations Report 2017Jan 20170215



OLD BUSINESS



150907. Draft Rules of the Utility Advisory Board (B)



Explanation: At their January 18, 2017 regular meeting, the Board requested that the 



Board Attorney further revise their draft rules.



RECOMMENDATION Review draft rules.
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150907 Board Logistics Matrix 20160412



150907 UAB Draft Rules 20160504



150907 UAB Rules of Order - Draft  20160504



150907 UAB Draft Rules 20160720



150907 UAB Draft Rules 20161116



150907 UAB Draft Rules 20161201



150907 UAB Draft Rules 20170118



150907 UAB Draft Rules-Orlando Revision 20170118



150907 Draft Rules of Procedure - UAB 20170215



NEW BUSINESS



160267. Murphree Water Treatment Plant Electrical Upgrade (B)



 



Explanation: The Murphree Water Treatment Plant (WTP) is the sole source of 



drinking water for 189,000 GRU customers daily. The treatment 



equipment used to produce drinking water is primarily powered by 



electricity. The electrical equipment for the most critical water treatment 



equipment was installed with the original plant in 1975.  The equipment 



has reached the end of its functional life and spare parts are not readily 



available for this equipment. Several electrical components have 



recently failed resulting in time intensive and expensive repairs.  GRU 



must replace and upgrade the power system components to ensure 



reliable and safe drinking water service to its customers. 



The Murphree Water Treatment Plant Electrical Upgrade includes a new 



building with associated electrical equipment to power and control the 



existing plant processes. In 2015 the City Commission approved a 



contract with CH2M for design of the electrical system upgrades. Design 



was completed in 2016 and an informational item was presented to the 



Utility Advisory Board (UAB) and City Commission in September 2016 to 



explain the proposed evaluated bidding process. The project is now 



entering the construction phase. 



An Invitation to Bid was issued by GRU Purchasing to thirty-three (33) 



contractors and was posted on GRU’s web page. A mandatory pre-bid 



meeting was held. Seven bids were received, four as no bids. Bids were 



evaluated based on pricing, experience, project approach, safety, small 



business, and local preference. Ortega Industrial Contractors, Inc. 



provided the best evaluated bid. A tabulation of the bids received is 



attached for reference.



The construction contract is proposed to be awarded for $7,937,885. 



The total construction phase cost is estimated at $11,000,000 which 



includes outside engineering services, owner direct purchases, and 



GRU staff time.  The construction phase has been planned in the water 



Fiscal Note:
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system capital budget over a 3 year period.



RECOMMENDATION Staff recommends that the City Commission: 1) 



authorize the General Manager, or his designee, 



to execute a contract with Ortega Industrial 



Contractors, Inc., subject to approval by the City 



Attorney, for the construction of the Murphree 



Water Treatment Plant Electrical System Upgrade 



Project; and 2) approve the issuance of a 



purchase order to Ortega Industrial Contractors, 



Inc. for the project in the amount of $7,937,885 



subject to approval of the City Attorney as to form 



and legality, subject to the final appropriation of 



funds.



160267 CH2M Elec Eval Facilities Asmt 2016.08.17



160267 Murphree Water Plant Elec Upgrade Pres 20160817



160267 CH2M Elec Eval Facilities Asmt 20160901



160267 Murphree Water Plant Elec Upgrade Pres 20160901



160267 MWTP Bid Tab wPricing 20170215



160267 MWTP Electric Upgrade Presentation 20170215



160752. Retention of Norton Rose Fulbright to Advise the City in the Review 



of Legal Issues Associated with a Potential Purchase or Other 



Beneficial Transaction Involving the Gainesville Renewable Energy 



Center Facility (NB)



Explanation: In late October 2016, GRU Management, GREC Management and 



counsel for both parties participated in mediation in a good faith effort to 



resolve the pending arbitration between the parties (AAA Case No. 



01-16-000-8157).  Although a settlement was not reached, the mediation 



did result in a continued dialog between the General Manager for 



Utilities and the President of GREC to explore a potentially mutually 



beneficial transaction.  As GRU Management works to analyze the 



feasibility and structure of any such transaction, legal counsel with 



expertise in renewable energy power purchase agreements, utility 



acquisitions, permitting, tax and project finance structures will be needed 



to advise the City of legal issues associated with a potential purchase or 



other beneficial transaction involving the GREC facility.   The City 



Attorney’s Office assisted GRU Management in interviewing several 



large firms that have such expertise and capacity.  As a result of that 



process, GRU Management desires to retain the firm of Norton Rose 



Fulbright to advise the City in its review and evaluation of potential 



transactions related to the GREC PPA.



The rates quoted by Norton Rose Fulbright are hourly rates of $850 and 



tax counsel hourly rates of $1000. It is unknown at this time how many 



hours of work will be requested of outside counsel. Funding for outside 



counsel will be paid either from GRU budgeted funds for legal expenses 



Fiscal Note:
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or from unanticipated cost savings that GRU realizes.



RECOMMENDATION Authorize the Office of the City Attorney, on behalf 



of GRU, to retain Norton Rose Fulbright for 



representation of the City in the review of issues 



associated with a potential purchase or other 



beneficial transaction involving the GREC facility.



160743. Professional Services Agreement Extension for Financial Advisory 



Services (NB)



 



Explanation: GRU employs the services of a financial advisor to assist in developing 



and implementing strategies to meet the Utility’s long-term capital 



financing needs. The financial advisor supports staff in evaluating 



financial options, helps with technical aspects of designing financial 



arrangements and instruments, and aids in representing the Utility’s 



interest in financial market dealings. Due to the significance of 



information provided by a financial advisor, it is imperative that GRU 



receive information from the most experienced and knowledgeable 



public utility financial advisory firm.



Public Financial Management, Inc. (PFM) has served as GRU’s financial 



advisor since 2006, after being selected as a result of an extensive, 



competitive evaluation process. The current contract received 



authorization from the City Commission on January 19, 2012 to enter 



into a five year contract with PFM. The contract is set to expire on March 



31, 2017, unless earlier amended. The contract provides for up to 



five-years of contract amendments upon mutual agreement of the 



parties and negotiation of the contract prices. Given the current 



economic environment, PFM’s knowledge and experience with the 



complexity of GRU’s structure and PFM’s solid past performance, staff 



believes that it is in GRU’s best interest to retain PFM’s services for the 



extensive resources they offer.



A proposed monthly retainer fee of $5000.00 per month is competitive in 



the industry. Other fees for bond, investment, and project expenses are 



paid based on established rates and the project requirements on an 



as-needed basis.



Funds are available in the FY 2017 budget and will be requested in 



subsequent year budgets.



Fiscal Note:



RECOMMENDATION The City Commission: 1) authorize the General 



Manager, or his designee, to negotiate and 



execute up to five (5) years of contract 



amendments with Public Financial Management, 



Inc. for Financial Advisory Services, subject to the 



approval of the City Attorney as to form and 



legality; and 2) approve the issuance of purchase 



orders to Public Financial Management, Inc. in 
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amounts not exceeding $120,000 for each year of 



the contract amendment pending final 



appropriation of funds for each fiscal year.



160745. Visit Rate Structures for Both Relief and Economic Opportunity (B)



 



Explanation: At their February 1, 2015 subcommittee meeting, the board members 



who were present discussed this item from their Commission-approved 



priority list.  After discussion and input from staff, they agreed to bring a 



recommendation back to the full Board to postpone study of residential 



electric rates until a future date and to proceed with study of 



non-residential electric rate structures. They asked staff to give a 



presentation to the full Board on GRU's present electric rate structure.



RECOMMENDATION 1)  Hear a presentation from staff



2)  Vote on whether to focus only on 



non-residential electric rate structures at this time.



160745 Overview of Electric Rates 20170215



160747. GRU Bills (B)



 



Explanation: In a discussion of rate structures at the February 1, 2017 subcommittee 



meeting, the subject arose of stormwater and garbage being included on 



GRU customers' bills. As those two services are provided by General 



Government and not GRU, there is concern that customers don't realize 



that they are not part of their total energy bill.  The members who were 



present agreed to have a discussion with the full Board on whether 



these services should be included on GRU's bills or billed through some 



other avenue.



RECOMMENDATION Discuss.



160747 Sample Bill 2016Dec 20170215



160748. Evaluation of GRU and General Manager Ed Bielarski (NB)



Explanation: At their February 1, 2017 subcommittee meeting, the members who 



were present discussed the upcoming evaluation of General Manager 



Ed Bielarski.  They decided that the Board should make a formal 



statement with their own assessment of the 2016 performance of Mr. 



Bielarski and GRU in general, and agreed to bring it to the full Board for 



discussion.



RECOMMENDATION Discuss.
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160749. Non-Disclosure Agreement for GREC (B)



 



Explanation: In an email on February 3, 2017, UAB Chair Darin Cook expressed to 



the Board that they should consider signing non-disclosure agreements 



regarding conversations about GREC.



RECOMMENDATION Discuss.



160749 Email from D.Cook re GREC NDA 20170215



160749 Email from E.Bielarski re GREC NDA 20170215



MEMBER COMMENT



CITIZEN COMMENT



NEXT MEETING DATE



March 15, 2017



ADJOURNMENT
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From: Bielarski, Edward J
To: Holt, Carlos L
Subject: Fwd: MOU
Date: Monday, February 27, 2017 2:57:15 PM
Attachments: att00001.htm


grec mou - final.docx


Per your request


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: February 24, 2017 at 3:50:23 PM EST
To: citycomm <citycomm@ci.gainesville.fl.us>
Cc: DL_Utility Advisory Board <UAB@gru.com>
Subject: FW: MOU


Mayor, Commissioners and UAB members,
 
I want to keep you informed that the Gainesville Sun has requested a copy of the MOU
which I had sent to Jim Gordon this past Friday and which I discussed with each of you
individually.  I will be releasing this information to the Gainesville Sun and doing an
interview with them to explain the benefits of this potential transaction.    
 
 
Regards,
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Tuesday, February 21, 2017 5:16 PM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com);
Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: MOU
 
Jim,
 
I have attached a Memorandum of Understanding (“MOU”), based on GRU’s
expectations of a potential purchase of GREC’s assets.  As you may have heard and
read, I have worked in the sunshine to make the community aware of the benefits a
transaction of this type will provide both GRU and its customers.  It is my hope that if
this MOU is acceptable to GREC, GRU will move through its public process of vetting
the MOU with the Utility Advisory Board and the City Commission.  Once the City
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the interest rate assumed in the Purchase Price exceed the rate specified above, the Parties agree that the Purchase Price will be reduced proportionately.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU.  The Parties will use best efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten (10) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA.  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two (2) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute and to that end shall have no effect on any claims and counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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Commission accepts the MOU, my team and I would work to negotiate and execute a
contract of mutual benefit, which will be subject to the City Commission’s approval
(and UAB’s recommendation).
 
I look forward to hearing your comments.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Bielarski, Edward J
To: Cottle, Lisa A.
Subject: Call me
Date: Thursday, February 09, 2017 2:14:42 PM


Lisa,
 
I wanted to talk with you about a framework for an MOU.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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From: Baxley, Robin L.
To: "Davidarreola1@gmail.com"; Harvey Ward
Cc: Bielarski, Edward J
Subject: Correspondence from GRU General Manager
Date: Tuesday, March 21, 2017 9:59:39 AM


Please see the correspondence below from Ed Bielarski.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Bielarski, Edward J 
Sent: Monday, March 20, 2017 6:35 PM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: FW: Response to latest revision
 
Mayor, Commissioners and UAB members.
 
Please find the latest communication between Mr. Gordon and I in which I expresss my
disappointment with his latest revision to the MOU, which I can not execute for a variety of
reasons.  The primary, being I can not unilaterally invoke a “stay” of the arbitration without the City
Commission’s vote and the UAB’s recommendation.  I wouldn’t suggest it, nor should Mr. Gordon
expect that.  There are other issues related to eleventh hour provision revisions favoring GREC, but
not GRU which are wholly unacceptable.  I will continue in my efforts to finalize the MOU in the best
interests of GRU customers and the city.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Monday, March 20, 2017 6:29 PM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M
Subject: Response to latest revision
 
Jim,
 
My dad and I would watch movies together when I was younger (much younger).  One actor my dad
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liked was John Wayne, but the other was Paul Newman.  In his Oscar-winning performance as Cool
Hand Luke, Newman was told by a prison guard tired of his misdeeds against authority, “What we
have here is a failure to communicate.”  After receiving what I thought would be the final MOU, I
really understand the power of that line. 
 
After my e-mail to you this weekend followed by several phone conversations I thought we had
reached a compromise on the issues surrounding the MOU.  Based on my receipt of your revisions
this afternoon, I realize I was wrong. Let me explain:
 


·         I didn’t agree to “stay” the arbitration, prior the City Commission and Utility Advisory Board
(“UAB”) having a chance to approve the MOU.  Honestly, it would incredibly presumptive
(and maybe career threatening) on my part to commit my governing body to the decision of
staying the arbitration, when they’ve already voted to defend the arbitration GREC brought
against GRU.  In this case, the City Commission have voted on granting monies for attorneys
on two separate occasions to pursue a defense of the arbitration GREC entered against GRU.
 


·         I didn’t agree to limit GRU’s ability to withhold under the PPA solely to shutdown charges,
Available Energy on start-up and payment decreases under Section 12.4.1 of the PPA.  I
agreed to withhold based on one or more of GRU’s pending claims that are the subject of
the Dispute and consistent with past practices.  This morphing of my position into
something else is not acceptable.


 
·         I didn’t realize that the $ 7,176,643 which you represented being withheld by GRU was not


the full value of the withholdings.  When I verified the number with the City Attorney I
discovered GRU was being shortchanged in the process (it seems to be approximately $7.5
million).  When the City Attorney delivers the markup of your revision tomorrow, that
number will be corrected.


 
·         To add insult to injury, GREC’s revision includes a provision whereby GRU shall refund to


GREC at Closing any amounts held above the Retention Cap along with interest. I didn’t
agree to that, as well as the other items. 


I realize that some folks could view these issues as fairly minor in a proposed $ 750 million
transaction.  However, I don’t view any issues of principle as minor, particularly after you wrote the


following to me on March 16th: 
 


·         My Board is beginning to wonder if you feel conflicted, in that, you are not sure if you
want to transact a fair and durable deal or if you want to maintain and exercise undue
leverage that is destined to unravel your acquisition of the GREC facility. It is imperative,
if both of us are going to commit the significant time and resources required for this
transaction that it be in a constructive climate.


After reading your revisions to the MOU today, I’d ask you to look at your words as they apply to
you and as you do put on an old Michael Jackson tune,” The Man in the Mirror.”  As you sit in your
easy chair think about the words:
 


I’m starting with the man in the mirror.
I’m asking him to change his ways.







And no message could be any clearer
If you want to make the world a better place,


take a look at yourself, and then make a change.
 


I have asked the City Attorney to revise the MOU so that it incorporates the aforementioned
changes.   We are very close to an agreement.  However, if you continue to make last minute
changes to otherwise agreed -upon provisions of documents and in the same breath dare question
my commitment, we will be done.  I am only comfortable in a mutually beneficial transaction, which
ultimately can be transacted.
 
Keep listening to the lyrics:


I’m gonna make a change.
For once in my life.


Its gonna feel real good
Gonna make a difference


Gonna make it right…
 
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Bielarski, Edward J
To: Shalley, Nicolle M.
Subject: FW: Gordon conversation
Date: Tuesday, March 21, 2017 7:22:58 AM


Nicole,


As you can see from my notes with Jim I told him that I'd be getting him a revision, which corrected
the misperceptions he had (i.e. "stay" on arbitration immediately upon our signing, real withholdings
and withholding ability on all pending claims and counterclaims).


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: Bielarski, Edward J
Sent: Monday, March 20, 2017 10:00 PM
To: Brown, Thomas R; Locke, Justin M
Subject: Gordon conversation


Folks,


I had a follow up conversation with Mr. Gordon tonight. Just to fill you in on his points I'm sending out
this e-mail.  Briefly this is the substance of the conversation:


Jim was under the impression that I had agreed to a stay on the arbitration immediately upon our
signing (not having to wait for the city commission).  He said that was based on our conversations of
this weekend.  He used the example of the limited stay on the depositions (ending March 14th) as an
example of my ability to stay the arbitration.  First, I assured him that the stay on depositions was
much different than a stay on arbitration.  I also assured him that my comments were limited to placing
a stay on the arbitration in the MOU which would have to be accepted by the City Commission.  I also
indicated that is why It has been important for me to place issues in writing so there is no mistake
about the positions and issues.  Bottom line: I informed Jim that I was not empowered to simply issue a
stay on the arbitration.


Secondly, Jim told me that in determining the $ 7,176,xxx of withholdings he had thought interest had
been included.  He realizes that approximately $ 280 k had been left out, but would correct it if we
agreed to also pay interest on any overage in withholdings above the Retention Gap.  I said what is fair
is fair.


 Jim also brought up a hypothetical situation as to what would happen if the arbitrator ruled on the
summary judgement motion before the MOU was approved by the city commission.  He theorized that
GREC would win and asked what I would do.  I told him that I hadn't thought about it but would since
he brought it up.  I did ask him what GREC would do since he theorized they had won.  He said," well
it's our money".  I responded with,"I see."


Jim also seemed to think that this weekend I had agreed to not withhold monies on the unavailability
issues(NERC gads issue).  I told Jim that I agreed that GRU wouldn't retroactively withhold on these
monies, which were approximately $ 9.3 mm at this point.  However, I never agreed to stop
withholding them in any particular month.  In fact, I have never waivered from my position that all
pending claims and counterclaims in the arbitration are subject to withholding.


Overall it was a straightforward meeting with Jim simply mistaken about some of my points made over
the weekend.  I ended the conversation, by again telling Jim that this is why items of this nature must
be reduced to writing.  I also told him that I really don't understand why this is so difficult for him, in



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=smithnm





that the future potential withholdings are within quite a narrow scope of money.  In addition the longer
he waits the longer it will take together commission approval.


Jim seemed concerned that both parties could proceed toward an MOU and a contract with the
arbitration unstayed.  I told him that I was able to handle the business conflicts just fine.  I enjoyed the
nature of our talks and thought we both could handle it.  I also informed him that we were talking and
there was no stay.  Jim didn't respond.


In closing I told Jim that I expected a draft from Nicole that I could share in the morning.  Jim closed
with telling me that he'd be talking with his board. 


Ed B


Sent from my iPad








From: Locke, Justin M
To: Bielarski, Edward J
Subject: Fwd: The GREC Memorandum of Understanding -- the Bad and the Ugly
Date: Tuesday, February 28, 2017 8:05:39 AM


The insurance over 27 years is about $8.1 mm dollars. Ray is off by a factor 5 times.


J


Sent from my iPhone


Begin forwarded message:


From: Ray Washington <raywashingtonlaw@gmail.com>
Date: February 27, 2017 at 11:36:37 PM EST
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Cc: citycomm <citycomm@ci.gainesville.fl.us>, DL_Utility Advisory Board
<UAB@gru.com>, "Brown, Thomas R" <BrownTR@gru.com>, "Locke,
Justin M" <LockeJM@gru.com>, "Holt, Carlos L"
<HoltCL@cityofgainesville.org>
Subject: Re: The GREC Memorandum of Understanding -- the
Bad and the Ugly
Reply-To: "raywashingtonlaw@gmail.com"
<raywashingtonlaw@gmail.com>


Commissioners,
Based on Mr. Bielarski’s response to my earlier email, it
appears that I may have inarticulately or incompletely
stated my intended point.
My point was and is that a buyout of the GREC
contract and acquisition of the GREC plant by the City
of Gainesville at a minimum price of $750 million under
the parameters of the Memorandum of Understanding
made public Friday does not necessarily support a claim
of $600 million to $700 million savings.  My point was
not and is not, as Mr. Bielarski has supposed, premised
on an assumption that projected savings are based on
future gas prices, future operating efficiencies or any
other set of far ranging projections.
My point was premised on the following:


1.   An assumption that debt service on a 30-year
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fixed rate 3.75% tax free bond is $1,261,961,600
($750,000,000 total principal payments and
$511,961,600 total annual interest payments).
2.   An assumption that GRU’s financial consultant
Public Finance Management, in consultation with
GRU’s engineers and contracted engineering and
design consultants, in 2013 had a sound basis for
concluding that although GRU likely could operate
and maintain the GREC plant more efficiently and
effectively than GREC, for the 26 year span from
December 17, 2017 to December 16, 2043, GRU
nevertheless could be expected to spend a total of
$357,751,688 for plant operations and maintenance
(not including variable operation and
maintenance), $126,383,851 for capital costs and
$39,750,188 for insurance costs, or a total of
$523,885,727.
3.   An assumption that GRU’s cost of owning the
GREC plant and operating through December 16,
2043 (the end of the PPA) would be
$1,785,847,323 ($1,261,961,500 + $523,885,727).


Based on these assumptions, GRU theoretically could
save as much as $61,945,087 if it closed on a GREC
plant purchase by December 16, 2017 – less than 10
months from today – if the GREC plant was available
to produce 102.5 MW per hour every hour of every
day each year for 26 years. (897,900 MWh x $79.15
per MWh = $71,068,785 per year; $71,068,785 x 26
years = $1,847,788,410; $1,847,788,410 -
$1,785,847,323 = $61,945,087)
Anything is theoretically possible, but there has not
been a single day since the GREC plant reached
commercial operation on December 17, 2013 that the
plant has ever produced an average of 102.5 MW. 
Prior to Mr. Bielarski shutting the GREC plant down







for economic dispatch reasons in August 2015 there
was not a single contractual season that GREC did
not have to pay liquidated damages for failing to meet
its so-called minimum seasonal available energy
guarantee.  
GREC during the October 25, 2016 Washington DC
mediation proposed amending the PPA to reduce its
availability guarantee standard to 88% availability year
round – a standard consistent with GREC’s actual
demonstrated availability prior to Mr. Bielarski
shutting the plant down for economical dispatch
purposes in August 2015. Basing projected GRU
fixed payments on that standard, GRU’s fixed
payments obligations to GREC from December 17,
2017 to December 16, 2043 would be $1,626,053,801
(790,152 MWh x $79.15 per MWh x 26 years).  Using
that more reasonable metric, and assuming PFM’s
2013 projections are accurate, a purchase of GREC
based a 3.75 percent bond rate would result in a loss
of $159,793,522 ($1,785,847,323 - $1,626,053,801).
 


Of course, PFM’s projections may not be accurate,
just as Mr. Bielarski’s projections may not be
accurate.  That was my point.
The evaluation of the benefit of the proposed $750
million payoff to GREC is not as simple as has been
presented. 
Please proceed with caution, and follow the guidance
and recommendations contained in the Navigant
Consulting report -- particularly as to transparency
and "the need to foster open, and even free-ranging,
discussions, when the benefits of disagreement and
dissent may lead to achieving better decisions."







On Mon, Feb 27, 2017 at 6:04 PM, Bielarski, Edward J
<BielarskiEJ@gru.com> wrote:


Mayor, Commissioners and other Interested parties,


 


While I appreciate Mr. Washington’s diligence to this subject, and although I try not
to respond to a lot of correspondence due to time constraints a point which Mr.
Washington is making is key to the analysis of a potential purchase of the GREC plant
and termination of the PPA.  That point is, as Mr. Washington describes it:


 


But, the premise of the $750 million MOU starting
point offer is flawed on its face. The projected costs of
maintaining the GREC contract for 27 years (and the
asserted possible savings -- $600 million to $700 million
to $900 million – that assertedly could result from
retiring the GREC contract) are significantly
overstated, just as eight years ago the asserted potential
savings that could theoretically be realized by entering
into the GREC contract in the first place were
significantly overstated. (Savings were asserted at the
time to possibly be as high as $492 million or more.)


 


This point is the point most folks don’t understand.  The possible savings from a
purchase of the GREC plant and termination of the PPA aren’t based on future gas
prices, operating efficiencies or any set of far ranging projections with a magnitudes
of uncertainty.  The savings of $ 600 to $ 700 million are based on the financing costs
of a purchase and operation of a facility in standby versus the obligations we know. 
This is incredibly important to understand.  Gas prices could fall to $ 1.00 a million
btu or go to $ 100.  Makes no difference.  This is the benefit of borrowing at tax-
exempt rates versus investor rates of return. 


 


To compare my estimates of $ 600 to $ 700 million savings to a yet-unbuilt power
plant is improper and not comparing the same elements of risk.  I will have an
agenda item on the Thursday Commission meeting in which I’ll talk about that and
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other elements of the MOU.


 


 


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


From: Ray Washington [mailto:raywashingtonlaw@gmail.com] 
Sent: Monday, February 27, 2017 5:43 PM
To: citycomm
Cc: DL_Utility Advisory Board; Bielarski, Edward J; Brown, Thomas R; Locke, Justin M;
Holt, Carlos L
Subject: The GREC Memorandum of Understanding -- the Bad and the Ugly


 


Commissioners:
 
After receiving and reviewing GRU General Manager
Ed Bielarski’s Proposed Memorandum of
Understanding (MOU) offered Friday as pre-requisite
for discussion prior to negotiation of a potential
GREC contract buy-down and GREC plant purchase,
week I sent each of you an email identifying what I
considered positive about Mr. Bielarski’s MOU. In
other words, I wrote about “The Good,” meaning “the
upside.”  While not convinced of the wisdom of the
$750 million starting point for contract negotiations
(up nearly 90% from GRU’s offer three years ago,
when the City Commission followed the advice of
GRU’s financial advisor Public Finance Management,
or PFM), I did believe that Mr. Bielarski and his team,
within the constraints imposed upon by GREC and
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this Commission, have structured an MOU that in
terms of transparency was worth of praise.  It goes
beyond any document I’ve seen in prior GREC
negotiations, and is written in clear language, largely
devoid of legalese, and relatively simple and straight
forward. (I also have indicated that, although I am
with what Mr. Beilarski attempted within the scope of
what is appropriate to his duties as General Manager,
and within the context of limitations on what he can
do given political considerations driving some
members of the Commission, I remain dismayed by
the lack of interest shown by members of this
Commission with respect to receiving, reviewing and
objectively assessing indicia of GREC fraud, fiduciary
pre-requisites to the Commission’s consideration of
Mr. Bielarski’s proposals. As I have written several
times, the Commission – not Mr. Bielarski --  should
authorize a full and fair examination of already known
indicia of GREC fraud. Such indicia, if actually
explored, could substantially strengthen GRU’s GREC
contract buy-down negotiating position.  After this
initial minimal due diligence, the Commission, as I
have written, either should declare the indicia of fraud
to have been disproven and irrelevant to establishing a
fairer value of the GREC contract, or should declare
the indicia of sufficient probity to justify acquisition
of forensic evidence to preserve the rights of GRU in
negotiations with GREC.  That is your responsibility,
Commissioners, not Mr. Bielarski’s -- another story for
another retelling at another time in another place.)
 







In any event, having received and now having read and
considered Mr. Bielarski’s Saturday “Blueprint to a
Buyout” gloss to his MOU, I here follow Friday’s “The
Good” email with an email focused on part of what I
consider to be “The Bad” (i.e. “the downside”) and “The
Ugly” (i.e. “the sides that have been poorly or inadequately
considered”) of the MOU.
 
The Bad.
 
As a starting point for negotiations, the MOU's
proposed $750 million cannot in my estimation be
justified.  This amount is not only nearly 90% more
than the City $400 million the City offered three years
ago, it is more than 30% in excess of what Mr.
Bielarski offered GREC CEO James Gordon three
months ago. [I had originally intended not to reveal
details about the offers and counteroffers arising out
of the October 25, 2016 mediation negotiations in
Washington D.C. But Mayor Pro Tem Warren’s
attempts to prohibit my saying anything at all “about
the purchase of GREC” during general comment at
the February 16, 2017 City Commission meeting has
convinced me to abandon my self-imposed restraint.
(That bizarre episode is at 4:35:33 of the Commission
meeting video @ http://gainesville.granicus.
com/MediaPlayer.php?view_id=9&clip_id=2857) The
documented fact: On December 1, 2016 GRU
submitted a global counteroffer to GREC that, among
other things, included an option for GRU to purchase
the GREC facility for $575 million in 2017 and to
purchase the facility for $25 million less each
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succeeding year, so that the purchase price would
decline to $550 million in 2018 and continue on down
to $25 million in 2039, and $1 the following year.
GRU’s global counteroffer also included an agreement
that GRU would retain all of the $4 million-plus in
dispute as a result of GREC’s failure to perform
planned maintenance in 2016 and that GREC in 2017
and each year thereafter would be required to perform
at least 11 days of planned maintenance. The global
counteroffer also required that, regardless of when or
if GRU exercised its purchase option, GREC would
be required to retrofit the facility to achieve a
minimum dispatch level of 25 MWh, with GRU
contributing no more than $2 million to the retrofit
cost, and GREC agreeing to modify the PPA to
reduce the minimum dispatch level from 70 MW to 25
MW.] 
 
I acknowledge that past negotiating positions are not
evidence of what future negotiating positions may be
justified. But, the premise of the $750 million MOU
starting point offer is flawed on its face. The projected
costs of maintaining the GREC contract for 27 years
(and the asserted possible savings -- $600 million to
$700 million to $900 million – that assertedly could
result from retiring the GREC contract) are
significantly overstated, just as eight years ago the
asserted potential savings that could theoretically be
realized by entering into the GREC contract in the
first place were significantly overstated. (Savings were
asserted at the time to possibly be as high as $492







million or more.) It is premature and unnecessary at
this point for me to go into detail.  GREC has not yet
signed the MOU, and may never sign it.  Suffice it to
say that best-case-scenario analysis offered in support
of the MOU does not bode any better for sound
decision-making in 2017 than best-case-scenario
analysis did in 2009.  What is needed is a complete
sensitivity analysis, including worst-case-scenarios. If
this Commission or its increasingly marginalized UAB
does not choose to engage in a full sensitivity
analysis, at that point I will consider addressing these
issues myself, and circulating the information as widely
as I can.
 
The Ugly
 
“Ugly,” in my view, is the continuation of the GREC-
drafted and GREC-imposed “Confidentiality and
Non-Disclosure Agreement” (NDA) which Mr.
Bielarski in his Saturday “Blueprint to a Buyout”
confirmed will continue to make secret all verbal
communications between the parties to the NDA. He
accurately explains that this is no different from the
current practice that has led to the draft MOU.  But
there is much about this GREC-devised carve-out
from the Florida Sunshine Law that Mr. Bielarski has
not explained, or has been constrained from
explaining:
 


1.   The MOU expected to be signed by Mr.
Bielarski and Mr. Gordon and then to be
approved by signature authority of Mayor Lauren







Poe and City Attorney Nicolle Shalley adopts the
existing NDA in its entirety.  That NDA by
operation of its express terms excludes members
of the UAB from signing the NDA or being told
about any verbal communications related to the
buyout negotiations with GREC, past, present
and future.


 


2.   The NDA by operation of its express terms
excludes members of the City Commission from
being told about verbal communications related
to buyout negotiations with GREC unless
Commission members sign the NDA. As of last
month, no Commissioners had signed the NDA. 
But if Commissioners in order to have a chance
of obtaining sufficient information to cast a
competent GREC buyout vote do choose to sign
the NDA, those Commissioners will be
prohibited for all time from revealing such
information to the public or anyone else not
covered by the NDA. 


 


3.   The MOU recites that the NDA was executed
by GRU on November 16, 2016 and by GREC
on November 21, 2016. This prohibits GRU
officials who are a party to the agreement from
ever disclosing secret negotiating information to
City Commissioners who refuse to sign the
NDA. It prohibits GRU officials who sign the
NDA from ever disclosing such negotiating







information to members of the public. As of last
month GRU officials who had signed the NDA
included Mr. Bielarski (11/16/16), GRU CFO
Justin Locke (12/19/16) and GRU COO Tom
Brown (12/19/16).


 


4.   The NDA was signed on behalf of GRU and
City financial advisor Public Finance
Management (PFM) on 12/26/16.  PFM is thus
prohibited from sharing negotiating information
with members of the Utility Advisory Board, and
with members of the City Commission who are
unwilling to sign the NDA.


 


5.   The NDA was signed by City Attorney Nicolle
Shalley on 1/5/17.  Ms. Shalley has thus agreed
to restrictions in her ability to share negotiating
information with members of the Utility
Advisory Board – or even with members of the
City Commission, a violation of her employment
obligations and Florida Bar required ethical
obligations unless all members of the City
Commission agree to sign the NDA.  There is
indicia that GRU’s outside counsel Winston &
Strawn has refused to sign the NDA.


 


6.   The NDA by operation of its express terms
allows City Auditor Carlos Holt to sign the NDA
and thereby to fulfill his employment







obligations.  However, it is doubtful that Mr.
Holt could sign the NDA without violating his
professional ethical violations. As of last month,
there is indicia that Mr. Holt has not signed the
NDA.


 
As “Ugly” as are the GREC-required secrecy
requirements cited above, it is also “Ugly” that some
members of this Commission in agreeing with
GREC’s secrecy demands are willing to ignore
explanations, observations and conclusions reached by
Navigant Consulting as part of its GREC-contract-
decision-making review.
 
http://www.cityofgainesville.
org/Portals/0/auditor/NCI-Investigative%20Review-
Gainesville-Final.pdf
 
Navigant explained that there were significant
inconsistencies between what information was known
in the GREC negotiating process and what
information was presented in City Commission
meetings and to the public. (Page 167)
 
Navigant stated that GREC information was too
general to allow for significant discussion of risks and
challenges, was oversimplified, was carefully managed
and portrayed GREC in the best possible light. (Page
167)
 
Navigant pointed out that the City Commission had
responsibility to insist upon additional information and
clarification when inconsistencies or concerns existed,
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especially in light of the growing sentiments and
concerns expressed by certain GRU customers. (Page
167)
 
Navigant observed that the City Commission did not
utilize independent reviews by the City’s Internal
Auditing Department, which could have provided
better visibility into the status of the GREC
negotiation to ensure that risks were being properly
identified and discussed. (Page 167)
 
Navigant declared that “it is incumbent upon the City
Commission to foster open, even free ranging,
discussions when the benefits of disagreement and
dissent may lead to achieving better decisions.” (Page
168)
 
Navigant remarked that while the prior GREC
negotiating process acknowledged the existence of
certain risks, there was a failure by decision-makers to
evaluate the potentiality of the risks, and their potential
impact. (Page 168)
 
Navigant suggested that going forward the City
Commission should accept responsibility for assessing
risk with a careful eye on long-term impacts. (Page
169)
 
Navigant advised the City Commission going forward
to follow best practice governing board risk
assessment strategies, including:
 
Determining whether risks being considered by the
City Commission have been presented in a







comprehensive and holistic manner. (Page 170)
 
Determining what could go wrong or derail a
proposed strategy. (Page 170)
 
Determining what process was used to develop the
strategy and identify risk? (Page 170)
 
Determining what assumptions underlie the strategy,
and which of those assumptions could change or be
wrong? (Page 170)
 
Determining whether there are differences of opinion
among senior GRU leadership regarding strategic
recommendations and decisions. (Page 170)
 
Also “Ugly” in the apparent willingness or eagerness of
some members of this Commission to allow GREC’s
secrecy demands to override specific Navigant
recommendations offered as prophylaxis against
repeating the bad GREC-related decision-making of
the past.
 
http://www.cityofgainesville.org/Portals/0/auditor/
Navigant-Summary%20Recommendations.pdf
 
Those of you willing to accede to GREC’s excessive
secrecy demands have chosen to reject Navigant’s
common sense recommendations to this Commission:
 
1. Establish guidelines for third-party experts and/or advisors
providing independent reviews, as well as guidelines for reporting
observations, findings and/or recommendations.
(Recommendation 24)
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2. Record negotiating sessions in order to provide a record of
what was discussed and negotiated. (Recommendation 17)
 
I do not intend to attempt to present any the above
information to the City Commission in person at this
week’s meeting, given the hostility I encountered when
I tried to make a few points about the GREC
purchase analysis process at the last Commission
meeting.
 
Nor, unless something changes, do I intend to present
to the City Commission the indicia of GREC fraud in
the inducement and GREC fraud or impropriety in
the operation white papers to which I have alluded in
recent times after learning that a GREC buyout offer
had been made.  Most members of this City
Commission have shown zero interest in receiving and
reviewing such indicia as part of GREC purchase due
diligence, much less acting on it. But I do intend, prior
to the election, to share this information where it
might be more objectively received.
 
Whatever ends up happening, I acknowledge here
again "The Good," particularly the transparency efforts
attempted by Mr. Bielarski, which, while not perfect,
are light years from the attempts of a prior GRU
General Manager to shroud the community in
darkness.  From recent experience, I also have what I
believe to be a founded hope that when some light is
allowed in, most of the people of Gainesville have eyes
to see.
 
 







 


-- 
Ray Washington
Attorney and Counselor at Law
P.O. Box 6008
Gainesville, FL 32627
(352) 284-2222 








From: Baxley, Robin L.
To: Shalley, Nicolle M.; Bielarski, Edward J
Cc: Dl_utility Advisory Board
Subject: Question from UAB Member Sandy Campbell
Date: Monday, January 30, 2017 12:33:53 PM


Please see below for a question from Sandy Campbell. 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
From: Campbell,Sandy [mailto:sandy.campbell@ent.ufl.edu] 
Sent: Monday, January 30, 2017 11:38 AM
To: Baxley, Robin L.
Subject: can you forward please..
Importance: High
 
RETENTION OF NORTON ROSE FULBRIGHT TO ADVISE THE
CITY IN THE REVIEW OF LEGAL ISSUES ASSOCIATED WITH
A POTENTIAL PURCHASE OR OTHER BENEFICIAL
TRANSACTION INVOLVING THE GAINESVILLE
RENEWABLE ENERGY CENTER FACILITY (NB)
City of  Gainesville Page 6 Printed on 1/  26/17 at  1:02 pm
City Commission Meeting Agenda February 2, 2017
 
 
Robin,
Will you please forward to the UAB board members with a cc to Nicolle Shalley and Ed?
 
 
Dear Members of the UAB,
 
I was reviewing upcoming meetings of the CC and the UAB and saw the above agenda item on the
CC meeting scheduled for 2/2/17.  To my knowledge this has not been reviewed or presented to the
UAB.  It was my understanding that items such as this would go before the UAB for recommendation
to the CC unless there was a time constraint.  I assume that this was in discussion for a period of
time given the notation that interviews have been held. 
 
Ms. Shalley, Ed,
 
Can you help me understand how this skipped the UAB? 
 
Sincerely,
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Sandy Campbell








From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Tuesday, February 21, 2017 6:46:43 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transaction is awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction             Cardholder              Card Name
Amount                  Posted                  Last 4
----------------------- ----------------------- -----------------------
TXN00120238             THOMAS BROWN            THOMAS R BROWN
$28.27                  2017-02-20              0298


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------
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From: Bielarski, Edward J
To: Crawford, Margaret A
Subject: FW: timeline
Date: Thursday, March 23, 2017 8:38:18 AM


FYI
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Shalley, Nicolle M. 
Sent: Thursday, March 23, 2017 8:36 AM
To: Bielarski, Edward J
Subject: timeline
 
Hi Ed – Per our discussion yesterday, here is a timeline for use in your presentation as you see fit. 
You may want to insert when the finance efforts (that Justin presented at the last meeting) will
begin.
 
 
by March 31, 2017, if the Commission has not approved (or disapproved) the MOU, we need
direction from the Commission to either:  1) reschedule the arbitration hearing from June to the
Fall; or 2) proceed with full efforts to June hearing
 
By April 31, 2017, the City Commission must take action on the MOU, or it expires
 
The date the MOU is approved by the Commission and executed by the Mayor will be the
“Execution Date” (Note: Mr. Gordon erroneously filled in that date when he signed the MOU).  For
example purposes, for the remainder of the timeline, we will assume the Commission holds a


special meeting on Thursday, March 30th and approves the MOU.
 
Within 21 days following the Execution Date (for example purposes – Thursday, April 20, 2017),
GREC will provide a proposed asset purchase agreement to the City
 


(during this time period staff will work to negotiate the terms of the asset purchase
agreement consistent with the terms in the MOU and will update the UAB, Commission and public
on the status and terms of the draft agreements)
 
Within 4 months after the Execution Date (for example purposes – Sunday, July 30, 2017) , the
parties will execute a mutually agreeable purchase agreement
 


(during this time period, due diligence will be conducted and bond financing will be
solidified)
 
Within 7 months after the Execution Date (for example purposes – Monday, October 30, 2017), the
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parties will close the transaction   
 
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.  If you have
received this email in error, please immediately reply to the sender, then delete the email.  Thank
you.  
 








From: Bielarski, Edward J
To: Andrew Caplan
Subject: Fwd: Response TO Revised MOU
Date: Saturday, March 18, 2017 12:38:41 PM


Fyi


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: March 18, 2017 at 12:18:33 PM EDT
To: citycomm <citycomm@ci.gainesville.fl.us>
Cc: DL_Utility Advisory Board <UAB@gru.com>, DL_GRU_ExecutiveTeam
<ExecutiveTeam@gru.com>, DL_GRU_LeadershipTeam
<LeadershipTeam@gru.com>
Subject: Fwd: Response TO Revised MOU


Mayor, Commissioners and UAB members,


I was told by a Commissioner that some of what I said in my most recent
e-mail to Mr. Gordon referred to a communication I had not forwarded to
the commission.  Please find it so forwarded.


Ed B
Sent from my iPad


Begin forwarded message:


From: Jim Gordon <jgordon@emienergy.com>
Date: March 16, 2017 at 12:04:21 PM EDT
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Cc: "Brown, Thomas R" <BrownTR@gru.com>, "Locke, Justin
M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A."
<waratukeea@cityofgainesville.org>, Dennis Duffy
<dduffy@emienergy.com>, Al Morales
<AMorales@emienergy.com>
Subject: Response TO Revised MOU


Ed,
  We have reviewed your latest response and although we simply
disagree with your claims on Available Energy payments, I do not
believe it would  be fruitful or constructive to debate that point
here…if we are unable to conclude a deal, GRU will have retained
all of its rights and your claims would be ultimately decided by a
legal process that is underway.
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Let me explain to you how our Board looks at this – they are willing
to transact at the price/terms we sent to you in our last MOU draft,
and your ask of an additional $10 mm payment, which is effectively
an ask for a purchase price reduction doesn’t work for my Board.
Your ask that you keep the ability to continue to withhold payments
from us under the PPA basically gives you a blank check. In your
construct, you could withhold millions of dollars more between now
and Closing and try and have us eat that additional cost…we don’t
think that is reasonable or workable.
   
  My Board is beginning to wonder if you feel conflicted, in that, you
are not sure if you want to transact a fair and durable deal or if you
just want to maintain and exercise undue leverage that is destined to
ultimately unravel your acquisition of the GREC facility. It is
imperative that, if both of us are going to commit the significant
time and resources required for this transaction that it be in a
constructive climate. Again, if the the transaction does not close,
neither of us will have given up any of our rights under the PPA and
we will then return to litigation. Those  are the conditions that will
ultimately ensure the significant benefits you have identified through
a GREC acquisition will accrue to the Citizens of Gainesville and
the region.
  Let me know if you want to move forward under the MOU that we
provided to you yesterday.
Sincerely, 
Jim
    








From: Crawford, Margaret A
To: Bielarski, Edward J
Cc: Crawford, Margaret A
Subject: Regarding the GREC Purchase Idea - copy ideas
Date: Friday, February 03, 2017 10:25:20 AM


These are a few copy ideas that I had. This can be used as idea starters for increasing the word
count on the Editorial for The Sun.
 


1.       Short article – there is no deal, but if there was (letter to the editor)  - DONE
2.      Non-bias legal opinion on a deal (external author)
3.       Non-bias Industry leader opinion (external author)  
4.      Why buy GREC (editorial)
5.      $70M Spending vs. $40M Savings
6.      Customer bills before purchase compared to after GREC purchase
7.       Tax-exempt bond rate – historically low
8.      Deerhaven Unit One decommission
9.      Why is the current PPA a bad deal
10.   What have we spent so far
11.   Total legal fees to date – has it helped
12.   Our plans for GREC as a part of our generation mix
13.   Our renewable portfolio
14.   Cost per day under current contract
15.   Cost per day under after purchase
16.   We are 3 years into a 30-year deal
17.   There are 27 years left on the GREC contract
18.   Pros vs. Cons


 
 
Margaret Crawford
GRU Communications Director
352-393-1458
POB 147117, Station A123
Gainesville, FL. 32614
www.gru.com
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From: Public Power Daily
To: Bielarski, Edward J
Subject: Calif., Department of the Interior sign renewable energy development MOU
Date: Thursday, December 15, 2016 6:07:40 AM


 Trouble reading this  email?  Click here for a  mobile version.
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Public Power Daily


Thursday, December 15, 2016


IMAGE IMAGE


RENEWABLES


Calif., Department of the Interior sign
renewable energy development MOU


U.S. Secretary of the Interior Sally Jewell and
California Gov. Jerry Brown have signed a
memorandum of understanding under which the
Interior Department and state agencies will work
collaboratively on expanded and streamlined efforts
to encourage the development of renewable energy
projects on federal and state lands and offshore
waters, Interior said on Dec. 13. MORE 
Tweet this story


Public Power Daily
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ENVIRONMENT & CLIMATE CHANGE


California regulator favors
extending cap-and-trade to
meet GHG goals


California air regulators are floating
a draft plan for sharply cutting
greenhouse gas emissions by 2030
that includes extending the state's
cap-and-trade program and taking
other measures affecting electric
utilities. MORE 
Tweet this story


ADVERTISEMENT
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SOLAR


Driven by utility-scale PV, U.S. solar
market breaks quarterly installation
record


The U.S. solar market in the third quarter of 2016
broke all previous quarterly solar photovoltaic
installation records, with 4,143 megawatts of solar
PV installed in the U.S. in the quarter, GTM
Research and the Solar Energy Industries
Association said on Dec. 13. MORE 
Tweet this story


Public Power Daily


PUBLIC POWER


CEO Roundtable: What the
new administration brings


APPA's CEO Roundtable will take
place Feb. 12-14 in Phoenix,
Arizona. Register now to join a
discussion by a panel of industry
experts on what the energy industry
can expect from the new
administration. Learn about possible


ADVERTISEMENT
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energy legislation, environmental
issues, and cyber and physical
security. MORE 
Tweet this story


IMAGE


SAFETY


Safety sessions at Engineering &
Operations Conference


Register now for APPA's Engineering & Operations
Technical Conference, May 7-10 in San Antonio,
Texas. The Conference features multiple sessions
on safety issues, including safety incentive
programs, behavioral safety, adjusting safety
programs for changing demographics, and updates
on the APPA Safety Manual. MORE 
Tweet this story
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PUBLIC POWER


Opening for regulatory and
business manager


The American Public Power
Association is seeking a manager of
regulatory policy and business
programs to manage policy and
program development in distributed
energy resources, new retail
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customer services and utility
business operations and change
management. The successful
candidate will apply expert
knowledge of the public power
business model, emerging utility
technology issues, and
organizational management to
projects and programs that support
the Association's member utilities.
MORE 
Tweet this story
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PUBLIC POWER


Celebrate the holidays, public power
style


In a new blog post from APPA's director of media
relations and communications, learn how you can
celebrate public power during the holidays. Draw
inspiration from examples of what other utilities
have done. The community spirit of public power
and holiday festivities go hand in hand – use this
time to embrace tradition, participate in community
events, and encourage philanthropic activities.
MORE 
Tweet this story


Public Power Daily


SOCIAL SCENE



http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=2yf7bAlad7vcQFuTLNfKZYQLFvagG7Xz4paheW1dv5dLr1SQgQ-tZ6rFCKsYpZUeO9lqJs_2TX4HiQgzuBCAlQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=2yf7bAlad7vcQFuTLNfKZYQLFvagG7Xz4paheW1dv5dLr1SQgQ-tZ6rFCKsYpZUeO9lqJs_2TX4HiQgzuBCAlQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=2yf7bAlad7vcQFuTLNfKZYQLFvagG7Xz4paheW1dv5dLr1SQgQ-tZ6rFCKsYpZUeO9lqJs_2TX4HiQgzuBCAlQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=2yf7bAlad7vcQFuTLNfKZYQLFvagG7Xz4paheW1dv5dLr1SQgQ-tZ6rFCKsYpZUeO9lqJs_2TX4HiQgzuBCAlQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=2yf7bAlad7vcQFuTLNfKZYQLFvagG7Xz4paheW1dv5dLr1SQgQ-tZ6rFCKsYpZUeO9lqJs_2TX4HiQgzuBCAlQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=2yf7bAlad7vcQFuTLNfKZYQLFvagG7Xz4paheW1dv5dLr1SQgQ-tZ6rFCKsYpZUeO9lqJs_2TX4HiQgzuBCAlQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=2yf7bAlad7vcQFuTLNfKZYQLFvagG7Xz4paheW1dv5dLr1SQgQ-tZ6rFCKsYpZUeO9lqJs_2TX4HiQgzuBCAlQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=2yf7bAlad7vcQFuTLNfKZYQLFvagG7Xz4paheW1dv5dLr1SQgQ-tZ6rFCKsYpZUeO9lqJs_2TX4HiQgzuBCAlQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=2yf7bAlad7vcQFuTLNfKZYQLFvagG7Xz4paheW1dv5dLr1SQgQ-tZ6rFCKsYpZUeO9lqJs_2TX4HiQgzuBCAlQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=2yf7bAlad7vcQFuTLNfKZYQLFvagG7Xz4paheW1dv5dLr1SQgQ-tZ6rFCKsYpZUeO9lqJs_2TX4HiQgzuBCAlQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=2yf7bAlad7vcQFuTLNfKZYQLFvagG7Xz4paheW1dv5dLr1SQgQ-tZ6rFCKsYpZUeO9lqJs_2TX4HiQgzuBCAlQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=pM5jXQy61Dzc5MVx-pCcawjz4o4ePtc6ckjYxCC8nQsSZVrrd3BwaABeHJiN1d5m1puGNvJyGlRADqrzIujQQg~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=jB5PpkzvvdAcGZKkrKBnzFAV77LOGjoojXxFbmN8VhyYWQmR_SXl43AatPhy__jgq4HQ4KIrdlJnhmdvMjZnsg~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=Y5mMlrh7Kmae5_8q0vs13ZghqoZaxsd6teuYoMJi6hLewtkti-w1r_-_c9qWOWB-toIwRnckEVpyQLr4Iq8RrQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=Y5mMlrh7Kmae5_8q0vs13ZghqoZaxsd6teuYoMJi6hLewtkti-w1r_-_c9qWOWB-toIwRnckEVpyQLr4Iq8RrQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=qtqJZufS4Prx87SKYWj0xGU32Txt1oule1jQ1O3hpwFklJa_H_Ry3ljabx0IohANtxi8EslRpM2gpClNt2l9wQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=qtqJZufS4Prx87SKYWj0xGU32Txt1oule1jQ1O3hpwFklJa_H_Ry3ljabx0IohANtxi8EslRpM2gpClNt2l9wQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=qtqJZufS4Prx87SKYWj0xGU32Txt1oule1jQ1O3hpwFklJa_H_Ry3ljabx0IohANtxi8EslRpM2gpClNt2l9wQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=qtqJZufS4Prx87SKYWj0xGU32Txt1oule1jQ1O3hpwFklJa_H_Ry3ljabx0IohANtxi8EslRpM2gpClNt2l9wQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=qtqJZufS4Prx87SKYWj0xGU32Txt1oule1jQ1O3hpwFklJa_H_Ry3ljabx0IohANtxi8EslRpM2gpClNt2l9wQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=qtqJZufS4Prx87SKYWj0xGU32Txt1oule1jQ1O3hpwFklJa_H_Ry3ljabx0IohANtxi8EslRpM2gpClNt2l9wQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=qtqJZufS4Prx87SKYWj0xGU32Txt1oule1jQ1O3hpwFklJa_H_Ry3ljabx0IohANtxi8EslRpM2gpClNt2l9wQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=qtqJZufS4Prx87SKYWj0xGU32Txt1oule1jQ1O3hpwFklJa_H_Ry3ljabx0IohANtxi8EslRpM2gpClNt2l9wQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=qtqJZufS4Prx87SKYWj0xGU32Txt1oule1jQ1O3hpwFklJa_H_Ry3ljabx0IohANtxi8EslRpM2gpClNt2l9wQ~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=0eyEJATjZGWzmOXxc9-ErGbuQfPzqh34lpoeprNjG7TZVd1OV29mdnlI1-dELJ6H0iRHVG2PcNalqF64HrcOfA~~

http://send.publicpower.org/link.cfm?r=mXYpzZgmIvS6WjPaYOgN2g~~&pe=gQ_YoIsm54zkzFdiyFOqTu7gQfMDYTqCEez-gGXFeako83Rk3Mg-bKvdaRHFzZyMyGgzN-uOGzWZTg2iURpGog~~





LUS @LafUtilities
Let's be safe this holiday season! Remember to not overload your electrical
outlets. #wednesdaywisdom #publicpower
 


EVENTS


Joint Action Workshop, Jan. 11, 2017


CEO Roundtable, Feb. 12-14, 2017


WEBINARS


DEED Webinar: DSTAR Project - LED Street Lighting Analysis, Jan. 10, 2017
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Marketing & Communications on a Shoestring, Jan. 12, 2017


UTILITY JOBS


Director, Corporate Communications, Orlando Utilities Commission, Orlando, FL


Electrical Engineer, Modesto Irrigation District, Modesto, CA


Purchasing and Materials Manager, Rochester Public Utilities, Rochester, MN 


Regional Sales Manager- Utility Vertical, Netwatch System USA, Open US


location - remote


Operations Manager, OMPA, Edmond, OK


Sr. Account Representative - Orlando Utilities Commission - Orlando, FL


General Manager - Murfreesboro Electric Department (MED) - Murfreesboro, TN


Relay Substation Crew Leader - Beaches Energy - Jacksonville Beach, FL


Budget Manager - Fayetteville Public Works Commission - Fayetteville, NC


Chief Executive Officer (CEO) - ConwayCorp - Conway, AR


Electric Operations Supervisor - City of Vernon - Vernon, CA


General Manager - Skamania PUD No. 1 - Carson, WA


Line Inspector II - Sacramento Municipal Utility District - Sacramento, CA


Power Plant Operator/ Mechanic - Kissimmee Utility Authority - FL


Resource Planner - Illinois Municipal Electric Agency - Springfield, IL


Municipal President & CEO - Pulaski Electric Systems - Pulaski, TN


Vice President of Finance & Administration - Kissimmee Utility Authority -


Kissimmee, FL


Associate General Counsel, Platte River Power Authority, Fort Collins, CO


CONTACTS


Editorial: News@publicpower.org; 202.467.2947


Subscriptions: Subscriptions@publicpower.org; 202.467.2970


Advertising: EHenson@naylor.com; 352.333.3443


Job postings: Classifieds@publicpower.org; 202.467.2900
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From: Bielarski, Edward J
To: Jim Gordon
Cc: Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.; Dennis Duffy; Al Morales
Subject: Re: Response TO Revised MOU
Date: Thursday, March 16, 2017 1:01:07 PM


Jim,


Thanks for the quick reply.  I understand your Board's position.  However, as much
as you suggest that my counter would give GRU a "blank check", GREC's counter
offer removing GRU's ability to withhold payments (only in regard to current
disputes) gives GREC "carte blanche" to bill for amounts not allowed under the PPA
and leave GRU no recourse under its current PPA.  If we could tighten up the
language (per the lawyers) in a manner more appealing to both of us, let's do that.


Certainly, GRU is not looking for the withholding provisions as a method to extent
our current disputes.  We only want the ability to continue to withhold those current
items under dispute and in case of billing errors correct them.


As to the issue of the $ 10 million, I was reluctant bringing up details in the current
venue.  However, it appeared that you didn't understand the significance of the item
as it related to the arbitration.  I feel that it is connected and I don't see it as a
sales allowance as much as I see it as a final settlement on the arbitration.


In summary, I'd like to speak with my attorneys on options surrounding the $ 7 mm
and the withholding issues.


If GREC will not acquiesce on the $ 10 million final settlement, GRU will be forced to
keep the arbitration going and not place a pause on the proceedings.


Ed B


Sent from my iPad


On Mar 16, 2017, at 12:04 PM, Jim Gordon <jgordon@emienergy.com> wrote:


Ed,
  We have reviewed your latest response and although we simply disagree with
your claims on Available Energy payments, I do not believe it would  be fruitful
or constructive to debate that point here…if we are unable to conclude a deal,
GRU will have retained all of its rights and your claims would be ultimately
decided by a legal process that is underway.
Let me explain to you how our Board looks at this – they are willing to transact
at the price/terms we sent to you in our last MOU draft, and your ask of an
additional $10 mm payment, which is effectively an ask for a purchase price
reduction doesn’t work for my Board.
Your ask that you keep the ability to continue to withhold payments from us
under the PPA basically gives you a blank check. In your construct, you could
withhold millions of dollars more between now and Closing and try and have us
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eat that additional cost…we don’t think that is reasonable or workable.
   
  My Board is beginning to wonder if you feel conflicted, in that, you are not sure
if you want to transact a fair and durable deal or if you just want to maintain and
exercise undue leverage that is destined to ultimately unravel your acquisition of
the GREC facility. It is imperative that, if both of us are going to commit the
significant time and resources required for this transaction that it be in a
constructive climate. Again, if the the transaction does not close, neither of us
will have given up any of our rights under the PPA and we will then return to
litigation. Those  are the conditions that will ultimately ensure the significant
benefits you have identified through a GREC acquisition will accrue to the
Citizens of Gainesville and the region.
  Let me know if you want to move forward under the MOU that we provided to
you yesterday.
Sincerely, 
Jim
    








From: R. Patrick Hill
To: Bielarski, Edward J
Subject: Re: Gainesville Sun
Date: Sunday, February 26, 2017 7:58:24 AM


Ed


Onward!  In the role we have enjoyed for over 30 years working mostly direct for CEO's or Boards, I
have always tried to live by the mantra that our job was to be in the background, amplifying the
strength of those we work for.  Clearly educating the Board so they can make good decisions while
facilitating the deal is the right way to go......ultimately helping them to look good to the citizens they
represent.


In your case it's a win win, as the citizens they represent are the customers you serve!  While there are
difficult days ahead, I feel confident this is going to have a good ending.....which will be a new, good
beginning for GRU. 


Best......


Sent from my iPad


> On Feb 25, 2017, at 2:05 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> Pat,
>
> Really enjoyed your team.  Great folks.  Thanks for your thoughts.  I took the opportunity to fill the
Commissioners in this morning with a summary of how we got here and why.  In the form of a white
paper, I sent them what I called "A Blueprint to a Buyout" in which I give them a collective response to
how the idea formed,  how the understanding was developed, why it was necessary for an MOU and
next steps.  It is a little unorthodox, but necessary in todays politics in G-ville.  All Commissioners given
the same information with no surprises.  I can not afford being accused of back room deals.  Curious as
to your thoughts.
>
>
>
> Edward Bielarski Jr
> General Manager
> Gainesville Regional Utilities
>
> -----Original Message-----
> From: R. Patrick Hill [mailto:phill@hcpassociates.com]
> Sent: Saturday, February 25, 2017 11:53 AM
> To: Bielarski, Edward J
> Subject: Gainesville Sun
>
> Ed
>
> This mornings article seemed on target and fair. While it got the big pix, it led one to the point of
view that it is intended to fix an error and that it will be well vetted. All good, although understandably
frustrating that it is out in the public before a chance to advance discussions on the MOU before
releasing. The reader comments were interesting.
>
> Again, we truly enjoyed the meeting yesterday and feel we got a lot of open and honest
feedback....as well as some expected and unexpected bias.  Clearly there is much to review and
contemplate in shaping the essential go forward approach.  And I look forward to discussing progress as
the plan takes shape.
>
> On the trip back, I learned that Magi expressed some disappointment that we did not use the



mailto:phill@hcpassociates.com

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:phill@hcpassociates.com





sessions for specific goal setting.....something very hard for outsiders to do and not part of our plan. As
we discussed in our post event session, we are advocates of,esta
>
> Ideally we will help build the framework for a go-forward plan
>
>
>
> Sent from my iPad
> <MOU Facts.docx>








From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Tuesday, February 14, 2017 6:01:11 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transaction is awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction             Cardholder              Card Name
Amount                  Posted                  Last 4
----------------------- ----------------------- -----------------------
TXN00120029             MARGARET CRAWFORD       MARGARET A CRAWFORD
$10.00                  2017-02-13              3612


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------
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From: Baxley, Robin L.
To: Dl_gru_leadershipteam
Cc: Dl_gru_execassist
Subject: RE: March 2, 2017 CCom Agenda
Date: Friday, March 03, 2017 3:01:17 PM


See below for results of yesterday’s City Commission meeting.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Baxley, Robin L. 
Sent: Wednesday, March 01, 2017 1:49 PM
To: DL_GRU_LeadershipTeam
Cc: DL_GRU_ExecAssist
Subject: March 2, 2017 CCom Agenda
 
Attached please find the agenda for tomorrow’s City Commission meeting.  We
submitted the following items:
 
Consent Agenda
160743 – Professional Services Agreement Extension for Financial Advisory Services
Request to executive a 5 year extension of our contract with PFM.
Approved on consent.
 
150907 – Rules of the Utility Advisory Board
Rules of procedure for UAB meetings, presented for Commission approval.
Approved on consent.
 
160805 – Joint Meeting with UAB
Request for Commission to schedule a joint meeting with the UAB on 3/23/17 to
discuss GRU’s 5-year planning forecast.
Approved on consent.  Commission also wants to discuss GREC.
 
Regular
160267 – MWTP Electrical Upgrade
Request for permission to select Ortega Industrial Contractors, Inc. for construction of
the Murphree plant electrical system upgrade.
Motion passed 6-0 (Chase absent).
 
160799 – Draft MOU with GREC
First public discussion with Commission regarding the draft MOU with GREC and the
suggested offer for the plant. 
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Discussed at great length.  Commission gave direction to bring back a signed MOU.
 
160811 – HB759 Regarding Governance & Management of Certain of the City’s
Utility Assets.
Request for approval for the Charter Officers to draft an impact statement regarding
how GRU and the City would be affected by being governed by an independent
board.
Approved.
 
Proclamations
160783 – The Florida Municipal Electric Association is celebrating their 75th


anniversary.  GRU works closely with this organization and has drafted this
proclamation to honor FMEA’s history and GRU’s relationship with them.
Magi Crawford accepted on behalf of GRU.
 
Ordinances – First Reading
160725 - Infrastructure Improvement Areas for Water and Wastewater Gravity
Collection Systems
Revise infrastructure improvement area user fees for water and wastewater gravity
collection in the Innovation District Area
Approved.  Will come back to commission for second reading.
 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 








From: Bielarski, Edward J
To: Mccarty, Rich; Cottle, Lisa A.; Shalley, Nicolle M.; Hinton, Paula W.
Subject: RE: Draft MOU - v2
Date: Friday, March 03, 2017 3:42:22 PM


Sorry I was talking about the final changes to Section 7 concerning Disputes. 


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: McCarty, Rich [mailto:RMcCarty@winston.com]
Sent: Friday, March 03, 2017 3:25 PM
To: Bielarski, Edward J; Cottle, Lisa A.; Shalley, Nicolle M.; Hinton, Paula W.
Cc: McCarty, Rich
Subject: RE: Draft MOU - v2


Ed,


There has been no agreement on confidentiality regarding the documents produced in the litigation --
we have raised that issue with GREC (see attached), but have not yet heard a response.  However, the
language that we offered is based upon the language that Nicolle had included in the MOU, which we
understand to be the traditional standard for GRU and the City.


Rich


Rich McCarty
Associate                    
Winston & Strawn LLP
T: +1 (713) 651-2600
D: +1 (713) 651-2640
F: +1 (713) 651-2700
http://www.winston.com


-----Original Message-----
From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
Sent: Friday, March 03, 2017 2:14 PM
To: Cottle, Lisa A. <LCottle@winston.com>; McCarty, Rich <RMcCarty@winston.com>; Shalley, Nicolle
M. <shalleynm@cityofgainesville.org>; Hinton, Paula W. <PHinton@winston.com>
Subject: RE: Draft MOU - v2


Is there agreement from the lawyers on the wording of the Confidentiality issue yet?


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: Cottle, Lisa A. [mailto:LCottle@winston.com]
Sent: Friday, March 03, 2017 11:21 AM
To: McCarty, Rich; Shalley, Nicolle M.; Hinton, Paula W.
Cc: Bielarski, Edward J
Subject: RE: Draft MOU - v2


I don't have the newest version, but my understanding was the same as Nicolle describes below.  The
stay we agreed to so far is just to get to an MOU.  I don't think you need to address that short stay in
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the MOU at all.  I'm happy to review the MOU if someone sends it to me.  I only have the version that
we worked on last week.  For some reason it did not come through with Paula's email earlier today.


Lisa


-----Original Message-----
From: McCarty, Rich
Sent: Friday, March 03, 2017 8:08 AM
To: Shalley, Nicolle M. <shalleynm@cityofgainesville.org>; Hinton, Paula W. <PHinton@winston.com>
Cc: Bielarski, Edward J <BielarskiEJ@gru.com>; Cottle, Lisa A. <LCottle@winston.com>; McCarty, Rich
<RMcCarty@winston.com>
Subject: RE: Draft MOU - v2


Nicolle,


I tried giving you a call in regards to your email.  I am available to discuss what was agreed to if I can
help dispel any confusion.  My direct line is 713.651.2640.


Rich


Rich McCarty
Associate                    
Winston & Strawn LLP
T: +1 (713) 651-2600
D: +1 (713) 651-2640
F: +1 (713) 651-2700
http://www.winston.com


-----Original Message-----
From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Friday, March 03, 2017 9:28 AM
To: Hinton, Paula W. <PHinton@winston.com>
Cc: Bielarski, Edward J <BielarskiEJ@gru.com>; McCarty, Rich <RMcCarty@winston.com>; Cottle, Lisa
A. <LCottle@winston.com>
Subject: Re: Draft MOU - v2


Hello all - I think there is some confusion (which may be solely on my end?) - but my understanding is
that what Paula worked on is a brief, very limited scope stay to allow the parties to get to a signed
MOU. In contrast, the language in the draft MOU (which won't become effective until CCOM approval) is
intended to allow a longer, broader stay of non-SJ matters to allow the parties to get to a signed
agreement.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (office phone)


On Mar 3, 2017, at 9:15 AM, Hinton, Paula W.
<PHinton@winston.com<mailto:PHinton@winston.com>> wrote:


Okay, got it open.  It should say that the only items stayed are the “conduct of depositions and the
expert report deadlines if and when approval of the MOU is obtained from the Commission and the
Advisory Board”.


There are applications for subpoenas pending too that are not technically motions so we want to say
what is stayed….thanks all..copying Rich here too who worked with me on the language with Phelan.


Paula W. Hinton


Partner
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T: +1 (713) 651-2600


D: (713) 651-2663


M: (713) 504-6530


M: (832) 202-8648
F: (713) 651-2700


www.winston.com<http://www.winston.com/>
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From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Thursday, March 02, 2017 6:31 PM
To: Bielarski, Edward J <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
Cc: Hinton, Paula W. <PHinton@winston.com<mailto:PHinton@winston.com>>
Subject: Draft MOU - v2


Hello Ed – Per our discussion.  After Paula has reviewed Section 7, feel free to transmit.  Remember to
include the City Commission on your transmittal email to GREC, as that seemed to be their direction
today.


Hello Paula – Please review Section 7 to confirm whether it is consistent with our earlier discussion, if
not, please revise accordingly.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)


Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone.


NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received
this email in error, please immediately reply to the sender, then delete the email.  Thank you.


________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.
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From: Cottle, Lisa A.
To: Bielarski, Edward J
Cc: Waratuke, Elizabeth A.; "Jbirenbaum@winston.com"
Subject: RE: Draft MOU
Date: Monday, February 20, 2017 11:17:12 AM


Do we need to insert a condition that the MOU is not effective/binding until Commission approval?


-----Original Message-----
From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
Sent: Monday, February 20, 2017 8:04 AM
To: Cottle, Lisa A. <LCottle@winston.com>
Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>; Birenbaum, Jonathan
<JBirenbaum@winston.com>
Subject: Re: Draft MOU


I believe I would execute the MOU and bring it back for vetting and approval at Commission and UAB.


Sent from my iPad


> On Feb 20, 2017, at 11:00 AM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>
> I added that to the draft as shown in the attached redline.  I had a question about the MOU.  Will it
be approved by the Commission before or after execution?  Right now the draft MOU contemplates that
you would sign the MOU, and then, after execution, the MOU would become a public record that would
be discussed at Commission meetings.  Do we need to modify that order to say that the MOU will be
discussed and approved before GRU signs it?
>
> Lisa
>
>
> -----Original Message-----
> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
> Sent: Saturday, February 18, 2017 8:19 AM
> To: Cottle, Lisa A. <LCottle@winston.com>
> Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>;
> Birenbaum, Jonathan <JBirenbaum@winston.com>
> Subject: Re: Draft MOU
>
> I think we need to add that the definitive agreement reached will be
> subject to disclosure to the public and will be discussed in a public
> forum with it being subject to commission approval
>
> Sent from my iPad
>
> On Feb 17, 2017, at 5:29 PM, Cottle, Lisa A. <LCottle@winston.com<mailto:LCottle@winston.com>>
wrote:
>
> Communicated in connection with confidential settlement negotiations:
>
> Ed and Liz,
>
> Attached is a revised draft of the MOU, with the changes we discussed today.  Also attached is a
redline showing changes to the draft sent yesterday.  We are happy to discuss at your convenience.  I
will be out of town next week (Feb 20-24) but I will be available to take calls and make further
revisions.  It just might take a little longer for me to respond to emails and phone calls.
>
> Have a good weekend.
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>
> Best regards,
> Lisa
>
>
> From: Cottle, Lisa A.
> Sent: Thursday, February 16, 2017 11:24 AM
> To: Bielarski, Edward J
> (BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>)
> <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>; Waratuke, Elizabeth
> A.
> <waratukeea@cityofgainesville.org<mailto:waratukeea@cityofgainesville.
> org>>
> Subject: Draft MOU
>
> Communicated in connection with confidential settlement negotiations:
>
> Ed and Liz,
>
> Attached is a draft MOU concerning a potential purchase of the GREC facility.  I look forward to your
comments. Liz, please let me know if we missed anything in the reservation of rights language in
Section 9.  Thank you.
>
> Best,
> Lisa
>
>
> Lisa A. Cottle
>
> Partner
>
> Winston & Strawn LLP
> 101 California Street
> San Francisco, CA 94111-5840
>
> D: +1 (415) 591-1579
>
> F: +1 (415) 591-1400
>
> Bio<http://www.winston.com/en/who-we-are/attorneys/cottle-lisa-a.html>
> | VCard<http://www.winston.com/vcards/598.vcf> |
> Email<mailto:lcottle@winston.com> |
> winston.com<http://www.winston.com>
>
> <image001.jpg>
>
>
> ________________________________
> The contents of this message may be privileged and confidential. If this message has been received
in error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.
>
> <GRU-MOU_(8598308)_(4).DOCX>
> <Redline-GRU-MOU - 8598308_4 (2-17-17)_(8621592)_(1).pdf>
> <GRU-MOU_(8598308)_(5).DOCX> <Redline-GRU-MOU - 8598308_5
> (2-20-17)_(8806718)_(1).pdf>
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From: Baxley, Robin L.
To: Bielarski, Edward J
Subject: FW: Upcoming GREC "Indicia of Fraud White Papers"
Date: Tuesday, January 24, 2017 9:54:40 AM


FYI
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
From: Ray Washington [mailto:raywashingtonlaw@gmail.com] 
Sent: Monday, January 23, 2017 10:22 PM
To: DL_Utility Advisory Board; citycomm; citycomm
Subject: Upcoming GREC "Indicia of Fraud White Papers"
 
UtilityAdvisory Board Members and City Commissioners:
This memorandum is written in the context of GRU’s General Manager
Ed Bielarski Jr.’s negotiations with GREC President James Gordon
regarding the City of Gainesville’s purchase of the GREC biomass plant.
Mr. Bielarski last week informed GRU employees of his expectation that
in the not very distant future there will be a firm decision about
purchasing the plant. Mr. Bielarsk also has suggested he does not consider
relevant to the purchase decision what the GREC plant itself is worth or
what the recent sale price of other biomass plants “unbeneficiated” by a
Power Purchase Agreement may be.
I offer my comments below for consideration based on the assumption
that Mr. Bielarski’s recommendations to members of the Utility Advisory
Board and the City Commissions will flow from a determination of the
net of the of the present value of GRU’s remaining fixed-cost payment
obligations under the GREC Power Purchase Agreement minus the dollar
value of the ownership and operational risks that would be transferred
from GREC to GRU in PPA buy down/plant acquisition transaction.
When I spoke at the City Commission meeting last week (January 19) my
purpose – as it had been when I spoke at the joint City Commission -
Utility Advisory Board meeting the week before (January 11) – was to
communicate that it is not possible to make a reasonable recommendation on
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acceptable price and terms for buying down/acquiring the GREC plant, without there
first having been due diligence in (1) assessing already known indicia of fraud related
the original GREC PPA, its amendments, its interpretations and its implementation
(which would affect starting point price negotiations) and (2) obtaining and assessing
accurate information about plant construction, maintenance, operations and the
existence or lack of existence of guarantees and warrantees on plant components such as
the boiler, turbine and wood handling mechanisms (which would affect the bottom line
price negotiations).
The latter, (2), is beyond the scope of this memo. As to the former, (1),
due diligence does not appear to have been performed and does not
appear to have been contemplated to be performed -- not by Mr.
Bielarski, as part of his GREC PPA/plant buydown negotiations, and not
by GRU’s outside counsel Winston & Strawn, as part of its arbitration
representation of GRU. 
As I have communicated to Mr. Bielarski, at this point I don’t necessarily
believe that responsibility for not considering the impact of fraud on a
reasonable buy down/purchase offer lies on his shoulders or those of his
executive team.  Whatever some individual City Commissioners may
believe is warranted, the City Commission as a body has not seen fit to go
forward with Commissioner Charles Goston’s motion last spring for the
 City Commission to move forward with a forensic audit, and has not
since that time suggested to Mr. Bielarski that he would have the support
of the Commission if he chose to explore currently known indicia of fraud
as a prelude to making a recommendation about whether to move
forward with a forensic audit for the purpose of obtaining forensic
evidence of fraud. This also is not a direction the City Attorney has
expressed a willingness to pursue, or an interest in exploring, and Winston
& Strawn presumably has received no direction from her suggesting that it
do so. After an initial communication with the lead attorneys for Winston
& Strawn last spring I was requested by the City Attorney’s office not to
further communicate the firm, in the interest of saving GRU the cost of
having Winston & Strawn lawyers spending time reviewing and assessing
such communications. This is a request I have honored.
As far as I am aware Mr. Bielarski has not been requested by the City
Commission to perform due diligence related to the indicia of fraud in the







inducement involving the GREC PPA or its amendments, nor, as far as I
am aware, has the City Attorney – who has asserted a supervisory role in
relation to Winston & Strawn led arbitration and mediation – suggested
that that Winston & Strawn should assist with such due diligence. This is
consistent with the City Attorney’s history of discouraging exploration of
indicia of fraud related to the GREC PPA.
While due diligence in reviewing and assessing indicia of fraud at this
point does not necessarily require a forensic audit, at this point, in my
view, it does require something more than reliance on the restricted
review and assessment undertaken by Navigant Consulting LLC in 2014
and 2015.  
As some of you may know, the RFP on whose basis Navigant was
retained – drafted by the City Attorney’s office after then City
Commissioner Lauren Poe’s proposed $25,000 cost cap was rejected --
was sent out without including language I had requested that the contract
include the requirement of investigation and review of irregularities in the
biomass Power Purchase agreement procurement, negotiation,
interpretation and implementation process.
As some of you may know, the RFP objectives as drafted and sent out
directed proposers to focus not on GREC “irregularities” but on
“institutional controls” that could be “implemented that would help avoid
the management discrepancies of the past and help strengthen the
working relationship between GRU management and the City
Commission.”
As some of you may know, prior to the Navigant review and assessment
contract being brought to the City Commission for final approval, the
City Commission, as a result of having been presented with information
that Navigant had represented GREC in the Spring of 2013 before the
Federal Energy Regulatory Commission, directed the City Attorney to ask
GREC to provide a waiver freeing Navigant from conflict of interest
restrictions that could limit its ability to provide GRU with an
independent assessment.
As some of you may know, the City Attorney’s office decided not to ask
GREC for the waiver, but determined without City Commission approval
instead to work with Navigant on language that would have merely after







the fact allowed potential deprivation of Navigant of full payment under
its contract to the extent that it could be immediately established that,
among other things, a conflict of interest had prevented Navigant from
materially fulfilling its duties to GRU under the contract.
As some of you may know, I have explained to the City Commission and
some individual commissioners that it has been established that Navigant
was aware -- in the Spring 2013 when it was advising GREC regarding its
FERC reporting requirements -- of the names of each person or entity
who had ownership interests in GREC. With that knowledge, Navigant
made a FREC filing on behalf of GREC containing that ownership
information at the same time that GRU was in arbitration with GREC on
the issue of GREC ownership, which arbitration, because of GREC’s
stonewalling and refusal to provide GRU with complete information
about who actually owned GREC, was forced to filing pleadings styled to
include “JOHN DOES NOS. 1-25.”
As some of you may know, during the Summer of 2008, while GRU was
negotiating a PPA with Nacogdoches Power LLC (a separate entity that
soon would transfer its GRU contract negotiating rights to GREC LLC, a
new entity that would be formed on August 19, 2008).
As some of you may know, Albert Morales, GREC’s Chief Financial
Officer, in the Summer of 2008 was engaged under a consulting contract
with Navigant Consulting Inc. -- licensed by but separate from Navigant
International, Inc. -- to provide consultation services for an August 6,
2008 report on biomass/renewable energy potential.
As some of you may know, the Navigant’s 2014 “independent
assessment” proposal submitted to GRU, unlike competing proposals, did
not include the use of attorney consultants to make legal determinations
as to whether evidence of impropriety or potential wrongdoing was
sufficient to call into question the validity of the GREC PPA and
subsequent Equitable Adjustment. Navigant did include in its RFP
response the promise of significant review involvement by a retired
Florida FBI investigator and manager, and the utilization of proprietary
Navigant software designed to determine whether GRU electronic
records had been altered or deleted, and by whom. But after Navigant was
awarded the assessment contract, members of the Navigant team met







privately with individual City Commissioners for “guidance” and
“oversight,” and proceeded to conduct the review without participation of
the former FBI investigator and manager who had been submitted in the
Navigant RFP response as a key part of the Navigant "investigative
review" team. Navigant proceeded to conduct its review without using the
proprietary software it had explained in its RFP response was key to
evaluating the completeness and validity of electronic records. Navigant in
the event simply asked GRU to provide specified categories of electronic
records it deemed relevant.
As some of you may know, prior to the start of the Navigant review GRU
management declined my repeated requests that GRU personnel and
those subject to GRU direction be directed to make a written report of
when and under what circumstances GREC-related records had been
destroyed. GRU management also declined  my repeated requests to add
to its directive a requirement  that laptops, hard drives and other
electronic storage devices controlled by GRU personnel remain on the
GRU premises until the completion of the review. GRU management on
July 17, 2014, at the direction of the City Commission, following my
request, did issue a directive to GRU employees not to destroy GRU or
City records until further notice, but not the expanded directive I
requested.  As it later turned out, a high level City employee provided me
with evidence that the employee -- after the records preservation
memorandum was issued -- witnessed former GRU Assistant General
Manager John Stanton at GRU using a personal laptop computer that
Stanton routinely brought to and took home from GRU. As it later turned
out a mid-level GRU employee provided evidence that -- after the records
preservation memorandum was issued – the GRU employee was told by
the City Attorney’s office that when the employee’s allocated electronic
storage capacity had been reached that the employee should simply delete
electronic records as needed.
Whatever the significance or lack of significance of the above, as I stated
at the Commission meeting last week and at the joint Commission-UAB
meeting the week before, there is a significant amount of information
suggesting possible fraud that already has been provided to the City
Commission, some of it by me, some of it by others, and a significant







amount of information that has not yet been shared in the absence of a
demonstration of interest. Now, as earlier, I don’t have confidence that
my summarizing information already provided to the City Commission --
or presenting new information that hasn’t been presented before – would
result in it being considered prior to a proposal for buying
down/purchasing the PPA/plant would be presented to City Commission
for a vote. But given the possibility that a recommendation may soon be
made regarding buying down/purchasing the GREC contract/plant my
providing in writing a record of unassessed indicia of fraud at least creates
a record of the City Commission's awareness of it and may even result
in followed up by the UAB, some of whose members appear to want to
play a greater advisory role than they have been allowed so far, particularly
regard to GREC.
My hope at this point is also that by drafting the “white papers”
memorializing numerous and specific and numerous indicia of fraud, and
circulating them, I will be able to provide counter force to so-called
“white papers” that have been prepared and circulated put by Mr. Stanton
both prior to and after his firing from GRU for insubordination alleged to
have been evidenced by Mr. Stanton providing approval to one of
GREC's asset managers for a cancellation of maintenance outage
that could cost GRU more than $4 million. Mr. Stanton’s white papers
provide arguments that provide support GRU paying GREC energy
speculators more for the GREC PPA/plant. (As I have previously written,
last month Alachua County Circuit Judge Robert Roundtree rejected Mr.
Stanton's appeal of his firing, finding that Mr. Stanton had been provided
due process and that there was competent substantial evidence that his
firing for insubordination was justified. As I add here, the deadline for Mr.
Stanton to appeal Judge Roundtree's Ruling to the First DCA has passed.
I can therefore share information about indicia of fraud relating to GREC
and Mr. Stanton without concern that GRU's position in the Stanton
litigation might prevent acknowledgment and response by GRU or the
City Commission to the information provided.)  The white papers I hope
to complete in the days ahead I hope will provide a basis for counter
arguments to the suggestions of Mr. Stanton's white papers that GRU has
not paid GREC enough for the right to a claimed amount of available







energy, and that a fair price for buying down/purchasing the GREC
PPA/plant would be more than $1 billion. As time permits, and as efforts
by the City Attorney to limit access to public records related to the GREC
buy down/purchase negotiations are resolved,  I hope to start circulating
the first of these white papers on indicia of fraud.
In closing this memo, I repeat that I am not suggesting at this point that
the City Commission must or should debate authorization of the sort of
forensic audit that was proposed in 2013 and blocked in 2014 by the
decision of the City Commission to proceed with the limited Navigant
review. I trust that most members of UAB and City Commission
understand the falsity of claims made by Mr. Stanton, GREC speculators
and some members or former members of the City Commission that the
Navigant report constituted a “forensic audit” and that it disproved
impropriety or wrongdoing by GREC. It is not possible to write a white
paper about what information Navigant might have discovered if it had
performed an actual forensic audit, or to write a white paper on what
Navigant might reported under circumstances in which GREC had been
willing to waive its right to limit Navigant’s work based on prior
representation confidentiality. But it is possible to write a white paper
documenting the indicia of GREC fraud Navigant was made aware of and
chose not to further investigate or include in its April 8, 2015
“investigative review.” I will do that as time and circumstance  allows.
Ray Washington
Attorney and Counselor at Law
P.O. Box 6008
Gainesville, FL 32627
(352) 284-2222 








From: Crawford, Margaret A
To: Bielarski, Edward J
Bcc: Crawford, Margaret A
Subject: Re: MOU power point
Date: Tuesday, March 21, 2017 10:04:34 PM


Okay will review.


Sent from my iPhone


On Mar 21, 2017, at 5:20 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Magi,
 
Here’s my first try.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


<MOU 3-23.ppt>
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From: Shalley, Nicolle M.
To: Bielarski, Edward J
Subject: RE: Response to revised MOU from GREC
Date: Wednesday, March 15, 2017 2:01:50 PM
Attachments: grec - gru mou rev 6.docx


Hello Ed – In follow up to our conversation, attached please find a revised draft (rev 6) that
incorporates Mr. Gordon’s offer below and the revisions you requested.  If you have any questions
or do not believe the draft accurately reflects your intent, please give me a call.  You will also see
that I made a couple of clarifying revisions and moved the deadline for execution/delivery from April
15 to April 21, as that would provide time for the UAB and CCOM to discuss on March 23 (joint
meeting), April 6 (CCOM Meeting), April 19 (UAB Meeting) and April 20 (CCOM Meeting).   Again,
 just trying to avoid the perception of a “rushed transaction” from overshadowing the substance of
the conversation.   
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.  If you have
received this email in error, please immediately reply to the sender, then delete the email.  Thank
you.  
 


From: Bielarski, Edward J 
Sent: Wednesday, March 15, 2017 12:10 PM
To: 'Jim Gordon'
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: RE: Response to revised MOU from GREC
 
Dear Jim,
 
I am in receipt of your message concerning our continuing negotiations.  Thank you for reducing
GRU’s exposure to potential  market risks going forward.  I, again will talk with my folks about the
value you are offering and hop to get back to you as soon as possible.  I hope you stay safe in the
winter wonderland you are experiencing in Boston!
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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Marked v. GRUU Rev 46


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($71550,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 75 basis points (measured as the difference between above the rate on the Execution Date and the rate as of the time on the day that is five days before of Closing), GRU may terminate the purchase/sale.  .


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Nothwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute as agreed by the Parties as provided in the Closing documents , and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall provide a) a further stay of the Dispute until Closing, b) that at Closing, GRU retains all sums of money  that it has withheld to date and that are the subject of the Dispute, c) that at Closing, GREC shall provide a ten million dollar ($10,000,000) credit to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the parties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 3021, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Wednesday, March 15, 2017 10:54 AM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: Re: Response to revised MOU from GREC
 
Dear Ed,
 
            In our discussions before and after receiving your MOU of February 21, 2017, I reported to you
a set of terms from my Board and a price range for selling the GREC facility between the high seven
hundred million dollars to a minimum of seven hundred and fifty million dollars. While we’ve
accommodated GRU on your requested term changes, the Board remains firm on the minimum seven
hundred and fifty million dollar price. We can, however, agree to your prior proposal of a contingency
out at a 50 bps. increase to the 30 year US Treasury rate, which would substantially limit GRU’s
exposure to potential interest rate increases.


            As I stated in my last letter, we are willing to sell you the facility and allow you to capitalize on
the hundreds of millions of dollars in customer savings you have identified through your cost of capital
and operational synergy advantages. But we are also content to continue owning and operating our
facility. I look forward to hearing from you.


Sincerely,


Jim


 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Tuesday, March 14, 2017 at 9:15 AM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>, "Brown,
Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A." <waratukeea@cityofgainesville.org>
Subject: RE: Response to revised MOU from GREC
 
Jim,
 
Although I have a unique flare for expression and can be disarmingly playful at times, it cannot be
denied that I am serious in my pursuit of a mutually beneficial transaction between GREC and GRU. 
Rest assured that my team and I are committed to our current negotiation process. 
 
That said I want to thank you and the GREC Board of Directors for the thoughtful consideration of
the terms and conditions of the MOU.  In your latest communication, I appreciate the Board’s
compromise on seven (7) of the eight (8) issues surrounding the MOU.  This is important as well as
constructive and shows a real willingness to enter into and close a sale for the GREC facility.
 
At this point, I believe we are down to two items; the purchase price and the “spread” on the
interest rate contingency.  Actually, I view these two items as one.  During this process I have
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considered the spread as a contingent additional purchase price.  So, when GRU placed the first
written offer on the table at $ 750 million with a 25 basis point (“bp”) spread, I considered that to
equate to a $ 787.5 million worst case offer ($ 750 million plus 25 bps @ $ 1.5 million a bp).
 
On the other hand, the nature of your counter offers have led me to extrapolate that too low a
spread places a higher risk of GRU being able to terminate the transaction during market
disturbances.  It helps me understand why GREC’s latest offer rests at a 75 bp spread. 
Unfortunately, based on my rationale, that still equates to a worst case offer of $ 862.5 million. 
That’s $ 75 million more under a worst case scenario for GRU than our opening offer.
 
If you understand this viewpoint, I think you will understand that we will need to make one last
compromise in order to close this MOU.  Therefore, I propose that GRU accept the MOU, as written
in your Marked v. GRU Rev 4, except for the following:
 


·        GRU accepts a 65 bp spread as an interest rate contingency.  Based on the latest history of
30 US Treasuries that spread is at a level which will afford GREC reasonable assurance that
the interest rate market will not “crater the deal”.
 


·        In consideration of accepting an additional 15 bps of interest rate risk, GRU accepts a
purchase price of $ 715 million.  From a worst case perspective that values the transaction
at $ 812.5 million ($ 715 million plus 65 bps @ $ 1.5 million a bp).


I strongly believe that these revisions will be acceptable to both the City Commission and the UAB,


although I’d like to extend the approval date until April 15th to insure adequate public discussion.  I
also think this transaction will fulfill the original intention of both parties when you, Jim entered onto
the Gainesville stage.  Speaking of stages, in closing I’ll leave you with some lyrics from one of the
best to perform on stage, Kenny Rogers:
 
 


You've got to know when to hold 'em
Know when to fold 'em


Know when to walk away
And know when to run


You never count your money
When you're sittin' at the table


There'll be time enough for countin'
When the dealin's done


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Monday, March 13, 2017 4:22 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
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Elizabeth A.
Subject: Re: Response to revised MOU from GREC
 
Ed,
 
Your last two emails to me and the ultimatums contained in those emails have caused the GREC
Board of Directors to question whether there is serious interest for GRU to enter into and close a
sale for the GREC facility.
 
You approached me with GRU's interest in purchasing the facility. You requested I approach my
Board for the required parameters of a deal. I fulfilled your request and communicated back to you
an acceptable price range and outline of terms. We had several discussions leading up to your first
MOU you sent us on February 21. You inserted a number of terms in that MOU and further revisions
of the MOU that did not mesh with our initial discussions and deal parameters.  Yet, we feel we have
been responsive and flexible in trying to understand your positions and negotiating a deal that is fair
to both parties.
 
     Here is our response to your March 10 email and an attached revised MOU.
 
 
         1. We left the draft as an asset sale but think an entity sale warrants a discussion with your
attorneys. Conceptually we are open to an asset deal, but    would like to discuss this further.
 
          2. We are not going to reduce our $750mm purchase price.
 
          3. We are willing to compromise and tie your interest rate contingency to a rate increase of 75
bps (midway between 100 and 50 bps).
 
          4.  We would also accommodate you on your 4 month request on Exclusivity.
 
          5.  Regarding the Public Records issue, we can accept your language regarding indemnity for
damages, other than GRU’s own legal fees. 
 
           6. GREC and GRU would reserve all rights under the PPA.
 
            7. We would accommodate you on utilizing Florida law rather than New York law.
 
            8. We would agree to extend the expiration of the agreement to March 31, 2017.
 
        You have communicated to your stakeholders that because of your inherent cost of capital
advantages and operational synergies, the purchase of the GREC facility by GRU could produce
hundreds of millions of dollars in savings for your customers. We are prepared to sell you the facility
and allow you to capitalize on this recognized opportunity or we are happy to continue owning and
operating our facility. The one thing we don't want to do is waste yours and our time and resources.
If you are unable to transact at our purchase price and at mutually acceptable terms then we will
have needlessly expended legal and professional fees and created false expectations with our







respective stakeholders.
We look forward to your response.
 
Sincerely,
Jim
 
 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Friday, March 10, 2017 at 4:01 PM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>, "Brown,
Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A." <waratukeea@cityofgainesville.org>
Subject: Response to revised MOU from GREC
 
Jim,
 
I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you, on behalf of
GREC.  In spite of the numerous modifications I believe it signifies a heightened level of engagement
between you and the other GREC partners.  If we are to execute a mutually beneficial transaction
between GRU and GREC that continued engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and its customers. 
I sense that you are projecting your inner Jim Croce when he sang his popular song from the 70’s
called, “You don’t mess around with Jim”:


 
“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the mask off the


old Lone Ranger.  And you don’t mess around with Jim.”
 
In all seriousness, I think both organizations have a lot at stake here and I hope you understand from
my viewpoint the concerns I’ve  outlined below:
 


·        Conversion from asset sale to entity or ownership sale – A purchase of anything other
than the Facility is challenging for GRU.  First, it places us in jeopardy of having the value of
the Facility subject to state and local property taxes.  It also may impact the issuance of tax-
exempt bonds.  It will also subject GREC to the highest degree of due diligence, and
indemnification against liabilities of the GREC entity.  Finally, it makes the issue of the 1603
Grant part of the purchased liability, which GRU will not accept.


Furthermore, the current PPA envisioned an asset purchase by incorporating a Purchaser’s
Option to Purchase Facility in Section 27.  There are no references related to a purchase of
GREC vs. the Facility.
 


·        Price movement – I appreciate that you now understand the value of the price you had ($
750 million) before it was gone.  GRU moved the price to $ 725 million though the end of
business today, and it falls to $ 700 million tomorrow.  It’s that Croce’s song again:
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“Last week he took all my money and it may sound funny, but I’ve come to get my money
back.”


 
·        Interest rate protection – While I appreciate GREC bargaining for zero interest rate


exposure, its simply not reasonable to expect GRU to absorb 100 basis points of risk
(amounting to $ 150 million).  Therefore, GRU would simply cap its risk at 50 basis points
over current 30 year Treasuries with an ability to terminate the contract.     
 


·        Exclusivity – Revising the exclusivity from 7 months to 3 months means that within our 4
month window of executing a definitive contract there will be a month in which GRU and
GREC may not have a final contract, but GREC will be allowed to “shop another buyer”.  
That’s not acceptable.  However, GRU would accept 4 months given that fact that once
under contract those additional 3 months are covered by that contract.
 


·        Public Records - Modifying the provision in which GRU requires GREC to indemnify it against
claims and actions by others against GRU, when GRU has simply carried out GREC’s
designation of information as exempt from public records is simply not fair and equitable.
 


·        Current suspension of withholdings under PPA – GRU will not give up its rights under the
PPA. 
 


·        Law of New York – GREC’s Facility is in Florida.  GRU is in Florida.  Laws governing public
records, real estate, and state environmental laws are in Florida.  Florida it is!
 


·        MOU binding date – With the aforementioned issues, there is very little likelihood that GRU
could gain approval by March 25, 2017 even if we were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU to me, I view
it as largely unresponsive to GRU’s offer and imposing more risk on GRU.  Therefore, I am attaching a
newly revised MOU, which includes revisions GRU can accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing GRU the
ability to terminate with a 50 basis point swing in the market and ii) to structure an asset sale as was
envisioned in the PPA and iii) a seven (7) window to close the transaction this is a great deal for
GREC and will allow GRU to recognize substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people strange to you.”
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Andrew Caplan
To: Bielarski, Edward J
Subject: Re: MOU revision
Date: Sunday, March 05, 2017 11:09:45 AM


Got it. Thank you


On Sun, Mar 5, 2017 at 11:08 AM Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
Whatever $ 25 million at 3.5 percent over 30 years derives.


Sent from my iPad


On Mar 5, 2017, at 10:24 AM, Andrew Caplan
<andrew.caplan@gvillesun.com<mailto:andrew.caplan@gvillesun.com>> wrote:


Thank you. Would it fair to say a $725M buyout could save roughly $28M annually
(up 1M annually from 27)?


On Sun, Mar 5, 2017 at 10:15 AM Bielarski, Edward J
<BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>> wrote:


Andrew,


In accordance with your request for information, I’ve attached the e-mail chain
I’ve had with Mr. Gordon on today’s revision downward in GRU’s MOU to $ 725
million if accepted by March 10th and further downward to $ 700 million if
accepted thereafter.


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


From: Bielarski, Edward J
Sent: Sunday, March 05, 2017 10:13 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: FW: MOU revision


Mayor, Commissioners and UAB members,
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Please find my latest communication with Mr. Gordon, in which GRU has revised its
MOU downward to $ 725 million if accepted by March 10th  and further downward
to $ 700 million if not accepted until after that date.


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


From: Bielarski, Edward J
Sent: Sunday, March 05, 2017 10:11 AM
To: Jim Gordon (jgordon@emienergy.com<mailto:jgordon@emienergy.com>)
Cc: Al Morales (AMorales@emienergy.com<mailto:AMorales@emienergy.com>);
Dennis Duffy (dduffy@emienergy.com<mailto:dduffy@emienergy.com>); Brown,
Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: MOU revision


Jim,


As I enjoy sitting in my office, drinking a decaf coffee on a sunny and utterly
magnificent morning here in Gainesville, I can’t help but reflect on why GREC
hasn’t executed what my team and I believe is a fair and equitable memorandum
of understanding from GRU.  All of our  analysis shows that $ 750 million is within
the high end of the net present value of your future cash flow from the plant.  On
our part, it provides appropriate savings to our customers and enough funds to
drive our 21st century utility model.  From where I come from it’s a “win-win-win”.


Speaking of where I come from, my wife and I were surprised this Saturday by an
unexpected visit by a couple of old friends from Pittsburgh.  We had a great time
taking them around town and extolling life in Gainesville.  When Melinda and I got
back home, we both expressed a sense of rekindling with old spirits and realizing
that sometimes you don’t know what you got ‘till its gone.  That’s a powerful
message.


Given both our ages, I’m sure you remember the wonderful Joni Mitchell’s
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rendition of Big Yellow Taxi in which she sings, ”They paved paradise and put up a
parking lot..”  The underlying environmental message is so apt today, but the lyric
that comes to my mind is:


Don’t it always seem to go, that you don’t know what you got ‘til its gone.


In that spirit, let me help you understand the realization of the value of the MOU I
sent to you on February 17th and revised this past Friday:  GRU hereby revises
the purchase price downward to $ 725 million and if not accepted by this Friday,
March 10th the purchase price will be revised further downward to $ 700 million.


I’ll leave you with the full set of lyrics from Joni Mitchell’s song:


"Big Yellow Taxi"


They paved paradise
And put up a parking lot
With a pink hotel, a boutique
And a swinging hot SPOT
Don't it always seem to go
That you don't know what you've got
‘Til it's gone
They paved paradise
And put up a parking lot


They took all the trees
And put them in a tree museum
Then they charged the people
A dollar and a half just to see 'em
Don't it always seem to go,
That you don't know what you've got
‘Til it's gone
They paved paradise
And put up a parking lot


Hey farmer, farmer
Put away that DDT now
Give me spots on my apples
But LEAVE me the birds and the bees
Please!
Don't it always seem to go
That you don't know what you've got
‘Til its gone
They paved paradise
And put up a parking lot


Late last night







I heard the screen door slam
And a big yellow taxi
Come and took away my old man
Don't it always seem to go
That you don't know what you've got
‘Til it's gone
They paved paradise
And put up a parking lot


I said
Don't it always seem to go
That you don't know what you've got
‘Til it's gone
They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot
They paved paradise
And put up a parking lot


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


This message may contain confidential and/or privileged information. If you are
not the intended recipient or authorized to receive this for the intended recipient,
you must not use, copy, disclose or take any action based on this message or any
information herein. If you have received this message in error, please advise the
sender immediately by sending a reply e-mail and delete this message. Thank you
for your cooperation.


This message may contain confidential and/or privileged information. If you are not the intended recipient or authorized to receive this
for the intended recipient, you must not use, copy, disclose or take any action based on this message or any information herein. If you
have received this message in error, please advise the sender immediately by sending a reply e-mail and delete this message. Thank
you for your cooperation.








From: Bielarski, Edward J
To: Hayes-santos, Adrian
Subject: Fwd: Cost to GRU of Perry/Clemons bill
Date: Tuesday, January 31, 2017 4:01:05 PM


Adrian,


In addition GRU has SWAPs which we carry on unrealized loss of over $ 80 million
which based on our current operations will never be realized.  However, if we
created a separate Authority we would create an immediate loss of $ 80 million.


Ed B


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: January 31, 2017 at 3:39:54 PM EST
To: "Hayes-Santos, Adrian" <HayesSantosA@cityofgainesville.org>
Subject: Re: Cost to GRU of Perry/Clemons bill


Adrian,


What is problematic about the debt and the creation of a new authority is
the possibility of needing to defease our current bonds and reissue them
under a newly created entity.  That comes with underwriting fees, bond
counsel fees, transaction fees and an independent engineers analysis and
report.  It's not hard to see a 2 to 3 percent charge on a billion dollars of
bonds ($ 20 mm to $ 30 million).  All vehicles and rolling stock would
have to be transferred and new title and registration covered (could be
up to $ 500 k).


In addition, we'd have to pay for the creation of the authority which
would include legal counsel and advisors along with the cost of
establishing ratings for the new entity.  That could be in the millions of
dollars.


Separating GRU from the city in terms of debt issuance and the ability of
new authority to increase rates to customers would be a challenging
concept for the rating agencies and could result in lower ratings for both
GG and GRU.


I've asked mr Locke to look into this further.


Sent from my iPad


On Jan 30, 2017, at 8:06 PM, Hayes-Santos, Adrian
<HayesSantosA@cityofgainesville.org> wrote:
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Hi Ed,


You mentioned that transferring GRU debt to a new GRU
authority would cause a big increase in cost. Do you have
numbers on this or what the increase costs could be under a
new authority?


Thanks!  


Sent from mobile








From: Harvey Ward
To: Baxley, Robin L.
Cc: Bielarski, Edward J
Subject: Re: Meeting
Date: Thursday, February 23, 2017 11:05:34 AM


Let's say 9 on 3/1.


> On Feb 23, 2017, at 10:21 AM, Baxley, Robin L. <baxleyrl@gru.com> wrote:
>
> Mr. Ward:  I'm sorry, Ed is actually not available on Monday.  Hopefully one of the times on March 1st
will work for you, but if not, Ed can also meet at 10:00 on Thursday, March 2nd or any time between
1:00 and 5:00 on Friday, March 3rd.
>
>
>
>
> Robin Baxley
> Office Coordinator
> General Manager's Office
> Gainesville Regional Utilities
> 352-393-1032
>
>
>
>
>
> -----Original Message-----
> From: Baxley, Robin L. On Behalf Of Bielarski, Edward J
> Sent: Thursday, February 23, 2017 10:03 AM
> To: 'Harvey Ward Jr'; Bielarski, Edward J
> Subject: RE: Meeting
>
> Good morning, Mr. Ward.  I manage Mr. Bielarski's calendar so I'm responding on his behalf.  I think
perhaps Ed looked at the wrong date on his calendar, because he is not free on Tuesday.   Can you
possibly meet at 1:30 on Monday, February 27th?  Alternatively, Ed is free between 9:00 and 11:00 on
Wednesday, March 1st. 
>
> If none of those times work for your schedule, I will find additional dates.
>
> Thank you.
>
>
> Robin Baxley
> Office Coordinator
> General Manager's Office
> Gainesville Regional Utilities
> 352-393-1032
>
>
>
>
>
> -----Original Message-----
> From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
> Sent: Wednesday, February 22, 2017 10:40 PM
> To: Bielarski, Edward J
> Subject: Re: Meeting
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>
> How about 10:30 Tuesday at your office?
>
>> On Feb 22, 2017, at 10:29 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>>
>> Hey Harvey,
>>
>> Glad you got back with me.  I have a full day tommorrow ( General policy committee has a 1 to
whenever meeting which includes a discussion of city Internet at GRU multi-purpose center).  Friday I
am working on an all day strategic planning session.  However, next week on Tuesday I have between
9:30 and 11:30 which I can be free. If that window is unworkable I'll look in freeing up something on
Wednesday or Friday mornings.
>>
>> Btw, I appreciate you taking the time to reach out so we can chat about a potential GREC
"beneficial transaction".  I think it's important for the candidates to understand how I'm thinking about
how to improve the status quo in a significant way.
>>
>> I look forward to talking with you.
>>
>>
>> Ed B
>>
>> Sent from my iPad
>>
>>> On Feb 22, 2017, at 8:02 PM, Harvey Ward Jr <hl.ward.jr@gmail.com> wrote:
>>>
>>> Hi Ed -
>>>
>>> Hope all is well with you. I want to take you up on the offer to talk about the GREC purchase. Do
you have any time tomorrow or Friday morning? If not, send me some times for next week.
>>>
>>> Thanks,
>>>
>>> Harvey








From: Cottle, Lisa A.
To: Bielarski, Edward J
Cc: Shalley, Nicolle M.
Subject: RE: Draft MOU
Date: Tuesday, February 21, 2017 11:53:17 AM
Attachments: mou - gru purchase of biomass facility_(8813050)_(2).docx


Attached are a few additional edits for your consideration.  I have been conferring with my corporate
partner Jonathan Birenbaum on preparation of the MOU and he had a comment in addition to the edits
I sent yesterday.  GREC's authorized representative should be authorized to bind the LLC, so it would
not be necessary or customary to have a separate signature for the LLC Members.  We suggest striking
that separate signature block and requirement for LLC member approval from the MOU, as shown in the
attached.


Lisa


-----Original Message-----
From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
Sent: Monday, February 20, 2017 4:42 PM
To: Cottle, Lisa A. <LCottle@winston.com>
Cc: Shalley, Nicolle M. <shalleynm@cityofgainesville.org>
Subject: Re: Draft MOU


Folks,


I wish to continue the arbitration through closing of the deal at this point.  I think it's important to
continue parallel paths at this point.


Ed B


Sent from my iPad


On Feb 20, 2017, at 7:10 PM, Cottle, Lisa A. <LCottle@winston.com<mailto:LCottle@winston.com>>
wrote:


Nicolle,


Thank you for these changes and for clarifying the process.  Regarding your question about the effect
of signing this on the pending arbitration, we intended for now that there would be no stay, but we can
discuss that further.  A stay at this point would require an extension of the hearing dates, given the
timing.  Attached are a few edits for your consideration.  And I will bill my time to the general matters
retention.  Please let me know if I can do anything further to assist.


Best regards,
Lisa


From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Monday, February 20, 2017 3:29 PM
To: Cottle, Lisa A. <LCottle@winston.com<mailto:LCottle@winston.com>>; Bielarski, Edward J
<BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
Subject: Draft MOU


Hello Ed and Lisa –


Attached are my questions/revisions (in track changes format) to the February 20th draft.  I am
available to discuss should either of you have questions.  Most importantly, these drafts are public
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W&S Draft dated February 210, 2017


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, d/b/a/ Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of the confidential discussions of the Parties inan offer from GRU for  respect of the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences tThe Parties intendt to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, tThis Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, the Parties intend toGRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.


2. Price.  The purchase price and terms of payment will be as agreed by the Parties, although the Parties currently anticipate that the purchase price will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at the closing of the Transaction (“Closing”).  Should the interest rate assumed in the Purchase Price exceed the rate specified above, the Parties agree that the Purchase Price will be reduced proportionately.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU.  The Parties will use best efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten (10) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  The Parties agree that tThis Memorandum, once executed by both Parties, will be is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”),.  This Memorandum does not disclose any  and will not be designated as confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction, and all associated documents, information, and communications, shall be treated as confidential information that is subject to the NDA.  The Parties also confirm that the definitive agreement for the Transaction, once executed by both Parties, will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two (2) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute and PPA.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur,  the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  The Parties intend to terminate the PPA concurrently with the Closing.


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representatives of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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records and my understanding from Ed is that this MOU initially serves to put GRU management’s basic
terms of offer into writing for submission to GREC.  If GREC agrees, they will execute and Ed will take to
the Utility Advisory Board and City Commission.  The MOU is not reducing the confidential discussions
(held under the NDA) to writing.  It is simply one side (GRU) trying to get an offer “on the table” to see
if there is real interest in continuing to the next step.    You will see I inserted a great deal of public
records language, that is because we want both sides to understand clearly how this will work if a deal
moves forward  -- neither Ed nor I desire (nor do we believe the UAB or CCOM would tolerate) bringing
forward largely redacted documents to the public meetings.  However, we understand some specific
information may be exempt under the public records law and the party providing it should have the
opportunity to protect it.


I understand that while I was on vacation last week, Ed desired to move forward with drafting this MOU
and called upon Lisa under the “general matters” retention that we have with Winston and Strawn. 
Since I am back, I am happy to pick this up and work on it with Ed and call upon Lisa only as needed. 
Lisa, please bill your time on this to the “general matters” and not to the GREC Arbitration.    Thank
you.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)


Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone.


NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received
this email in error, please immediately reply to the sender, then delete the email.  Thank you.


________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.


<MOU - GRU purchase of biomass facility_(8813050)_(1).DOCX>








From: Bielarski, Edward J
To: Brown, Thomas R; Locke, Justin M
Subject: Gordon conversation
Date: Monday, March 20, 2017 10:00:00 PM


Folks,


I had a follow up conversation with Mr. Gordon tonight. Just to fill you in on his points I'm sending out
this e-mail.  Briefly this is the substance of the conversation:


Jim was under the impression that I had agreed to a stay on the arbitration immediately upon our
signing (not having to wait for the city commission).  He said that was based on our conversations of
this weekend.  He used the example of the limited stay on the depositions (ending March 14th) as an
example of my ability to stay the arbitration.  First, I assured him that the stay on depositions was
much different than a stay on arbitration.  I also assured him that my comments were limited to placing
a stay on the arbitration in the MOU which would have to be accepted by the City Commission.  I also
indicated that is why It has been important for me to place issues in writing so there is no mistake
about the positions and issues.  Bottom line: I informed Jim that I was not empowered to simply issue a
stay on the arbitration.


Secondly, Jim told me that in determining the $ 7,176,xxx of withholdings he had thought interest had
been included.  He realizes that approximately $ 280 k had been left out, but would correct it if we
agreed to also pay interest on any overage in withholdings above the Retention Gap.  I said what is fair
is fair.


 Jim also brought up a hypothetical situation as to what would happen if the arbitrator ruled on the
summary judgement motion before the MOU was approved by the city commission.  He theorized that
GREC would win and asked what I would do.  I told him that I hadn't thought about it but would since
he brought it up.  I did ask him what GREC would do since he theorized they had won.  He said," well
it's our money".  I responded with,"I see."


Jim also seemed to think that this weekend I had agreed to not withhold monies on the unavailability
issues(NERC gads issue).  I told Jim that I agreed that GRU wouldn't retroactively withhold on these
monies, which were approximately $ 9.3 mm at this point.  However, I never agreed to stop
withholding them in any particular month.  In fact, I have never waivered from my position that all
pending claims and counterclaims in the arbitration are subject to withholding.


Overall it was a straightforward meeting with Jim simply mistaken about some of my points made over
the weekend.  I ended the conversation, by again telling Jim that this is why items of this nature must
be reduced to writing.  I also told him that I really don't understand why this is so difficult for him, in
that the future potential withholdings are within quite a narrow scope of money.  In addition the longer
he waits the longer it will take together commission approval.


Jim seemed concerned that both parties could proceed toward an MOU and a contract with the
arbitration unstayed.  I told him that I was able to handle the business conflicts just fine.  I enjoyed the
nature of our talks and thought we both could handle it.  I also informed him that we were talking and
there was no stay.  Jim didn't respond.


In closing I told Jim that I expected a draft from Nicole that I could share in the morning.  Jim closed
with telling me that he'd be talking with his board. 


Ed B


Sent from my iPad
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From: Bielarski, Edward J
To: Shalley, Nicolle M.
Cc: Stagliano, Steve J
Subject: Re: records
Date: Friday, March 03, 2017 10:28:01 AM


I've talked with Magi about doing exactly that on our website.


Sent from my iPad


On Mar 3, 2017, at 10:18 AM, Shalley, Nicolle M. <shalleynm@cityofgainesville.org>
wrote:


Hi Steve & Ed - I think we should meet on Monday to consider posting all
GREC negotiation public records somewhere in order to make the records
readily and easily accessible to the public and hopefully cut down on City
resources spent responding to individual records requests, of which I can
only imagine will be many.


Nicolle M. Shalley 
City Attorney 
City of Gainesville 
352-393-8747 (office phone)


Begin forwarded message:


From: Public Records Request
<PublicRecordsRequest@gru.com>
Date: March 3, 2017 at 8:56:50 AM EST
To: "Shalley, Nicolle M." <shalleynm@cityofgainesville.org>
Subject: FW: records


Nicolle: I would like to get your thoughts on this records request, I’m not
sure how to respond to this. I think he has to make this more specific like
defining upper management and I’m not sure to administer something
like this other than having GRU ‘upper management’ copy him when they
receive or send an email to GREC.
 
Steve Stagliano
GRU Administrative Services Director
(352) 393-1212
 
From: Caplan, Andrew [mailto:andrew.caplan@gvillesun.com] 
Sent: Thursday, March 02, 2017 5:16 PM
To: Communications; Public Records Request
Subject: records
 
Hello,
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I would like to place a standing records request for all documents
and emails sent and received from/to GRU's upper management and
from/to GREC's upper management.
 
Thank you,
 
Andrew Caplan
The Gainesville Sun


This message may contain confidential and/or privileged information. If you
are not the intended recipient or authorized to receive this for the intended
recipient, you must not use, copy, disclose or take any action based on this
message or any information herein. If you have received this message in
error, please advise the sender immediately by sending a reply e-mail and
delete this message. Thank you for your cooperation.








From: R. Patrick Hill
To: Bielarski, Edward J
Subject: Gainesville Sun
Date: Saturday, February 25, 2017 11:53:22 AM


Ed


This mornings article seemed on target and fair. While it got the big pix, it led one to the point of view
that it is intended to fix an error and that it will be well vetted. All good, although understandably
frustrating that it is out in the public before a chance to advance discussions on the MOU before
releasing. The reader comments were interesting.


Again, we truly enjoyed the meeting yesterday and feel we got a lot of open and honest feedback....as
well as some expected and unexpected bias.  Clearly there is much to review and contemplate in
shaping the essential go forward approach.  And I look forward to discussing progress as the plan takes
shape.


On the trip back, I learned that Magi expressed some disappointment that we did not use the sessions
for specific goal setting.....something very hard for outsiders to do and not part of our plan. As we
discussed in our post event session, we are advocates of,esta


Ideally we will help build the framework for a go-forward plan


Sent from my iPad
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From: Holt, Carlos L
To: Bielarski, Edward J
Cc: Locke, Justin M
Subject: GS Report
Date: Thursday, February 16, 2017 11:03:35 AM


Mr. Bielarski,
 
Please send me the Goldman Sachs report on the GREC purchase for review. I haven’t seen it yet.
 
PS As I indicated earlier, I’m in the early stages of my own project to determine value and risk
scenarios for the possibility of a purchase.
 
 
Carlos L. Holt, CPA, CFF, CFE, CIA, CGAP
City Auditor, City of Gainesville, FL
(352) 334-5020
Effective Auditing: A Key to Quality Government
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From: Bielarski, Edward J
To: Shalley, Nicolle M.
Cc: Hinton, Paula W.
Subject: RE: Draft MOU - v2
Date: Friday, March 03, 2017 8:29:49 AM


Nicole,
 
Could define our interest rate of 3.75% as the Total Interest Rate (“TIC”) which includes the
amortized cost of underwriting and other costs (as is used in underwriters parlance)?
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Shalley, Nicolle M. 
Sent: Thursday, March 02, 2017 7:31 PM
To: Bielarski, Edward J
Cc: Hinton, Paula W. (PHinton@winston.com)
Subject: Draft MOU - v2
 
Hello Ed – Per our discussion.  After Paula has reviewed Section 7, feel free to transmit.  Remember
to include the City Commission on your transmittal email to GREC, as that seemed to be their
direction today.  
 
Hello Paula – Please review Section 7 to confirm whether it is consistent with our earlier discussion,
if not, please revise accordingly.
 
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.  If you have
received this email in error, please immediately reply to the sender, then delete the email.  Thank
you.  
 



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=smithnm

mailto:phinton@winston.com






From: Ray Washington
To: Dl_utility Advisory Board
Cc: Citycomm; Bielarski, Edward J; Shalley, Nicolle M.; Holt, Carlos L
Subject: Toward a more effective UAB
Date: Saturday, March 18, 2017 4:51:24 PM


Chair Cook and Members,


As many of you may know, over the last 10 days two Florida House of
Representatives subcommittees considered and approved HB 759 by a mostly (but
not entirely) partisan combined vote of 19-9. The bill -- which would put to
Gainesville voters in March 2018 the question of whether to create a separate
governing board over GRU, and which if approved by voters would render the UAB a
de jure nullity rather than a defacto nullity -- thus has emerged from the
subcommittee process.  


In my view, it is significant that the bill this year cleared the subcommittee process
without a single amendment or proposed amendment, despite the parade of
horribles trotted out in testimony before the subcommittees by the usual suspects
opposed to the bill.  Those suspects, this year, included, in addition to the City's
paid lobbyist Bill Peebles:


(1) a former City Commissioner who voted for the GREC contract in May 2009, who
privately agreed to the removal of a backout clause from the contract without
informing the public (though he has "taken the fifth" in public meetings when asked
about his role) and who continues to laud the GREC contract and the energy
speculators he refers to as the City Commission's GREC "partners"; 


(2) a former City Commissioner who in 2011 was chair of the now-defunct Regional
Utilities Committee and who in that role in June 2011 sat silently while GREC and
GRU's then General Manager Robert Hunzinger without the apparent knowledge of
most City Commissioners sold GRU down the proverbial river, as this same
commissioner at the January 2017 joint UAB/City Commission meeting sat silently
and without rebuttal next to City Attorney Nicolle Shalley when I brought up the
subject of her June 2011 GREC-contract-related nonfeasance; as some of you may
remember my comments were grounded in urging due diligence in the coming GREC
purchase negotiations by, among other things, asking questions about obvious and
documented indicia of fraud related to the secretly negotiated and signed June 30,
2011 secret "Consent and Agreement" that made ten amendments to the GREC
contract that signed away valuable GRU rights that if reclaimed could result in a
much more advantageous GREC purchase.  [This same former Commissioner was
complicit in the May 2011 silencing of an engineer member of the now-defunct
Gainesville Energy Advisory Committee who had sought information about the GREC
contract status -- a silencing enforced by John Stanton, a former GRU private
contractor (who in that role assisted with the GREC RFP evaluation and selection
process) and former GRU Energy Supply Officer (who in that role served co-lead
negotiator in the GREC contract and administered the contract until he was fired by
new GRU general manager Ed Bielarski) -- but that's another story, and I digress];
and 


(3) a current City Commissioner/Mayor Pro-Tem who told the House subcommittees
who this week and last week that the 2009 City Commission had acted admirably in
approving the GREC contract (whose subsequently revealed problems were the
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result of a "perfect storm" of forces outside of the Commission's control, including a
decline in natural gas prices she stated did not begin until 2012), and who told the
subcommittees that there for concern about the current GREC purchase negotiations
because there is a new Utility Advisory Board that, she said, has been involved in
the GREC purchase negotiations every step of the way and whose advice has been
heeded by the Commission in achieving such reforms as the hiring of GRU GM
Bielarski and holding GREC to its contractual duties through arbitration.


The question of whether the UAB has been empowered to improve City Commission
governance of GRU, or whether it is being used a "patsy board" -- a description
suggested by UAB member Robert Walpole --  seems to have been decided in the
minds of most state legislators who have considered the question so far. 


Given the City Commission's demonstrated majority desire to govern GRU with
undue political considerations, and given that there continues to be a resistance to
considering information, facts and data that conflict with those considerations, I am
not necessarily hopeful that a separate governing board -- appointed by the City
Commission -- would or could be immunized from politically-motivated decision-
making that has brought GRU to its precipice. This UAB may prove me wrong as the
GREC purchase "vetting" proceeds apace. In conflict there is the possibility of
understanding and opportunity. 


Meanwhile, I continue to believe as I stated at a UAB subcommittee meeting at GRU
earlier this year, the issue of GRU governance appears likely to be put before
Gainesville's voters. As I stated, in my view, the reason the GRU governance
referendum bill did not proceed to a vote in the first two years it was introduced in
Tallahassee was only because of technical flaws that rightly prevented it from
reaching the floor of the House. When those flaws were rectified last year, the bill
sailed through the legislative process (though not quite as quickly as it is sailing this
year), and was approved with bipartisan support in the House (106-8) and
unanimous support in the Senate (34-0). Gov. Scott subsequently vetoed the bill, as
you know. As I also stated at that UAB subcommittee meeting, my understanding is
that Gov. Scott in fact did not oppose the bill, and that his stated reason for vetoing
the bill -- a fiscally conservative distaste for nominally compensating governing
board members, or distaste for allowing voters to make the compensation decision,
or something -- was not his actual reason for vetoing the bill, a reason mired in the
politics of political payback and not the merits of the bill itself.  In any event, those
political considerations are no longer at play, and the compensation clause asserted
to have been the basis of Gov. Scott's veto has been removed. And the bill is
moving through the legislative process this year like greased lightning. 


From what I have observed, most members of the UAB are dedicated to serving the
UAB's purpose, as stated in the ordinance that created it (as opposed to the
purposes of some Commissioners and others in City government whose actions and
statements are at odds with the ordinance's stated purpose). In my testimony in
Tallahassee last week I told members of the House local government committee that
I believed that this board, if allowed to do its job, might be sufficient for GRU's
governance needs, at least for now.  I also said that if HB 759 becomes law and a
separate five member "independent" governing board is the desire of Gainesville
voters, present members of the UAB would be excellent candidates to become the
initial members of the new board.


I do not believe that "a perfect storm" of external forces was responsible for the







GREC fiasco that has so damaged and split our community.  There are in my view
specific individuals who specific actions are responsible, and specific individuals who
are standing in the way of necessary remedial action.  But as spring arrives on
Monday, a "perfect storm" may be brewing that could sweep away the cobwebs that
so far have obscured Gainesville's way out of the GREC mess.


Whatever happens, no one can reasonably deny that here in Gainesville we are
living through interesting times. 


-- 
Ray Washington
Attorney and Counselor at Law
P.O. Box 6008
Gainesville, FL 32627
(352) 284-2222 








From: Lisa Collins
To: Bielarski, Edward J
Subject: Profiles In Excellence - Utility Chief Customer Officers Spotlight on Marilyn Caselli
Date: Thursday, November 10, 2016 11:53:38 AM


“Caring”


That’s the one word authoress Penni
McLean-Conner used to describe
Marilyn Caselli in CS Week’s Summer
2016 Newsline interview about her
third book, Profiles in Excellence: Utility
Chief Customer Officers. As the first
executive profiled, Marilyn sets the bar
high for the other seven CCOs featured
in the book that is now available from
Amazon and Barnes & Noble in hard
copy or e-book formats. 


Marilyn makes breaking the status quo
and overcoming traditional boundaries
in utility operations look easy. Her
career at Con Edison spans more than
four decades. Originally hired as a 


Marilyn Caselli – Con Edison
Profiled in Chapter 2


5 Key Words: VOC, CX, Balance,
Celebrates, Develops


customer service representative, she
has risen through the ranks, working
and succeeding in male-dominated
service areas, to become Senior Vice
President of Customer Operations.


Other key words describing Marilyn
play prominently in her word cloud
and book chapter: CX (customer
experience), VOC (voice of the
customer), customer-centric, balance,
employees, celebrates, develops.
These illustrate Marilyn’s focus on
incorporating the customer’s voice
into every business process,
transaction and system. To do this,
Marilyn championed a concept to
create “+1” customer experiences
throughout the workplace, celebrating
memorable ones with a utility-wide
Applause Blog. She is currently
implementing a Digital Customer
Experience project to identify pain
points and make necessary changes
to ensure a low-effort, high
satisfaction customer experience.
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For more information about this book
or 


CS Week Publishing contact 
Lisa Collins at 903-893-3214.


Get your copy of Profiles today and
read more about Marilyn’s career
trajectory and how she is deploying
technology and interpersonal skills to
infuse the customer’s voice into Con
Edison’s culture. 


CS Week, 2612 W Lamberth, Ste 300, Sherman, TX 75092-5183
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From: Crawford, Margaret A
To: Bielarski, Edward J
Cc: Crawford, Margaret A
Subject: MOU 3-23_PD.ppt
Date: Wednesday, March 22, 2017 11:10:59 AM
Attachments: mou 3-23_pd.ppt


My changes:
We need to add the fourth option of leaving the plant in standby
You wanted to add a Goldman’s slide
We still need the first draft of MOU date on slide 8
I made separate recommendation slides for the UAB and CCOM
 
I have to run to the eye doctor, will be back soon. Text if you need anything.
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GRU-GREC Memorandum of Understanding (MOU)


Thursday, March 23, 2017


*











Purpose


			Evidences parties’ intent to cooperate in good faith to negotiate a definitive agreement


			Not binding, except for exclusivity, public records section, reservation of rights in PPA and dispute and abiding by Florida law




















*





			Available Energy vs Delivered Energy





*














Purchase and Sale


			Transaction will provide for sale of assets, not the entity


			Assets will be free and clear of encumbrances (1603 grant)


			Subject to obtaining third party approvals


			PPA will be terminated 





*








*














Price


			$750 million paid at closing


			Financed through 30-year utility system bonds


			Subject to termination, should 30-Year US Treasury index increase by 50 basis points





*











Cost of Status Quo


Payments to GREC      $1.996 billion 


Assumptions:


  Availability	 	      95%


  Available Energy         $79.15 MWH


  Generation 	 	      50,400 MWHs


  Delivered Energy        $43.00 MWH


  Tax Reimbursement   $6.7 million		


*





2017 through 2043


*-No escalation


** 5.61% capacity


90% capacity = $ 1.989 billion, 85% capacity = $1.886 billion


*














Cost of Buying/Dismantle


Cost of Status Quo	      $1.996 billion 


Ownership Cost:


Debt Service  		      $1.247 billion 


Value of Plant (third party sale) 		 ($50 million)


Replacement Power	           $54 million 


Increased GFT (taxes)	                $47 million 


Total				      $1.298 billion	


Savings			         $698 million


*





2018 through 2043


Debt Service is based on 3.5%


Replacement power is for 50,400 MWH a year or running GREC for 20 days a year.


Assume $ 32 a MW escalating at 2% a year.


Value of plant is net of dismantling


Increased GFT is based on City property tax portion


  





90% capacity = $ 1.989 billion, 85% capacity = $1.886 billion


*














Cost of Converting/Running


Cost of Status Quo	     $1.996 billion 


Ownership Cost:


Debt Service  		     $1.247 billion 


Operating		                 $178 million 


Avoided cost DH1	       ($284 million)


Increased GFT		          $47 million 


Total				     $1.188 billion	


Savings			        $808 million


*





2018 through 2043


Debt Service is based on 3.5%


35% capacity factor.


Avoided cost includes $ 114 mm in capital, (15 mm) in new cap ex, $ 158 mm in operating costs of Unit 1 ($ 55 a MW vs. $ 39 MW). $ 27 mm in Unit fixed operating costs.


Increased GFT is based on City property tax portion


  





90% capacity = $ 1.989 billion, 85% capacity = $1.886 billion


*














Negotiation and Closing 


			Transaction subject to negotiation and execution of Definitive Agreement


			First draft of DA(?)


			Commercially reasonable efforts


			Agreement four months after execution date of MOU 


			Closing three months after execution date of MOU





*








*














Diligence 


			Transaction - customary due diligence


			Reasonable cooperation in process


			Timely access to representatives, assets and third-party operator


			GREC has right to attend third-party operator meetings





*








*














Exclusivity


			Negotiate only with GRU - four months


			Can’t sell to anyone else


			Can’t discuss with anyone else


			Can’t solicit to anyone else


			MOU can’t restrict upstream ownership changes





*











Public Records





			MOU and Definitive Agreement will be public record


			Process for exempting under Sunshine


			GREC indemnifies GRU for internal costs and holds harmless




















*








*














Dispute


			Stay of arbitration upon Commission approval of MOU


			GRU can withhold disputed amounts


			Definitive Agreement must have stay


			Retention Cap of $7.4 million


			GRU refunds GREC excess over cap


			Closing – full settlement of arbitration 





*








*














Reservation of Rights


			MOU execution will not impair rights under PPA or claims in the dispute


			All rights reserved





*











Miscellaneous


			Laws of Florida rule MOU/ Agreement


			Subject to recommendation by UAB and execution by Commission


			Must be executed and approved by Friday, April 21





*











UAB Actions Requested


			Option 1 – UAB recommends MOU approval  


			Option 2 – UAB recommends MOU approval by April 1


			Both options will stay the arbitration 











 











*











City Commission 


Actions Requested


			Option 1 – City Commission approves MOU


			Option 2 – City Commission approves MOU by April 1


			Both options will stay the arbitration 











 











*
















From: Bielarski, Edward J
To: Jim Gordon
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: RE: Response to revised MOU from GREC
Date: Tuesday, March 14, 2017 10:15:02 AM
Attachments: grec mou rev 5 .docx


Jim,
 
Although I have a unique flare for expression and can be disarmingly playful at times, it cannot be
denied that I am serious in my pursuit of a mutually beneficial transaction between GREC and GRU. 
Rest assured that my team and I are committed to our current negotiation process. 
 
That said I want to thank you and the GREC Board of Directors for the thoughtful consideration of
the terms and conditions of the MOU.  In your latest communication, I appreciate the Board’s
compromise on seven (7) of the eight (8) issues surrounding the MOU.  This is important as well as
constructive and shows a real willingness to enter into and close a sale for the GREC facility.
 
At this point, I believe we are down to two items; the purchase price and the “spread” on the
interest rate contingency.  Actually, I view these two items as one.  During this process I have
considered the spread as a contingent additional purchase price.  So, when GRU placed the first
written offer on the table at $ 750 million with a 25 basis point (“bp”) spread, I considered that to
equate to a $ 787.5 million worst case offer ($ 750 million plus 25 bps @ $ 1.5 million a bp).
 
On the other hand, the nature of your counter offers have led me to extrapolate that too low a
spread places a higher risk of GRU being able to terminate the transaction during market
disturbances.  It helps me understand why GREC’s latest offer rests at a 75 bp spread. 
Unfortunately, based on my rationale, that still equates to a worst case offer of $ 862.5 million. 
That’s $ 75 million more under a worst case scenario for GRU than our opening offer.
 
If you understand this viewpoint, I think you will understand that we will need to make one last
compromise in order to close this MOU.  Therefore, I propose that GRU accept the MOU, as written
in your Marked v. GRU Rev 4, except for the following:
 


·         GRU accepts a 65 bp spread as an interest rate contingency.  Based on the latest history of
30 US Treasuries that spread is at a level which will afford GREC reasonable assurance that
the interest rate market will not “crater the deal”.
 


·         In consideration of accepting an additional 15 bps of interest rate risk, GRU accepts a
purchase price of $ 715 million.  From a worst case perspective that values the transaction
at $ 812.5 million ($ 715 million plus 65 bps @ $ 1.5 million a bp).


I strongly believe that these revisions will be acceptable to both the City Commission and the UAB,


although I’d like to extend the approval date until April 15th to insure adequate public discussion.  I
also think this transaction will fulfill the original intention of both parties when you, Jim entered onto
the Gainesville stage.  Speaking of stages, in closing I’ll leave you with some lyrics from one of the
best to perform on stage, Kenny Rogers:
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Marked v. GRECU Rev 54


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifteen fifty million dollars ($71550,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 6575 basis points above the rate as of the time of Execution Date as of the time five days before of Closing GRU may terminate the purchase/sale.  .


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Nothwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute as agreed by the Parties as provided in the Closing documents , and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 1530, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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You've got to know when to hold 'em
Know when to fold 'em


Know when to walk away
And know when to run


You never count your money
When you're sittin' at the table


There'll be time enough for countin'
When the dealin's done


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Monday, March 13, 2017 4:22 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: Re: Response to revised MOU from GREC
 
Ed,
 
Your last two emails to me and the ultimatums contained in those emails have caused the GREC
Board of Directors to question whether there is serious interest for GRU to enter into and close a
sale for the GREC facility.
 
You approached me with GRU's interest in purchasing the facility. You requested I approach my
Board for the required parameters of a deal. I fulfilled your request and communicated back to you
an acceptable price range and outline of terms. We had several discussions leading up to your first
MOU you sent us on February 21. You inserted a number of terms in that MOU and further revisions
of the MOU that did not mesh with our initial discussions and deal parameters.  Yet, we feel we have
been responsive and flexible in trying to understand your positions and negotiating a deal that is fair
to both parties.
 
     Here is our response to your March 10 email and an attached revised MOU.
 
 
         1. We left the draft as an asset sale but think an entity sale warrants a discussion with your
attorneys. Conceptually we are open to an asset deal, but    would like to discuss this further.
 
          2. We are not going to reduce our $750mm purchase price.
 
          3. We are willing to compromise and tie your interest rate contingency to a rate increase of 75







bps (midway between 100 and 50 bps).
 
          4.  We would also accommodate you on your 4 month request on Exclusivity.
 
          5.  Regarding the Public Records issue, we can accept your language regarding indemnity for
damages, other than GRU’s own legal fees. 
 
           6. GREC and GRU would reserve all rights under the PPA.
 
            7. We would accommodate you on utilizing Florida law rather than New York law.
 
            8. We would agree to extend the expiration of the agreement to March 31, 2017.
 
        You have communicated to your stakeholders that because of your inherent cost of capital
advantages and operational synergies, the purchase of the GREC facility by GRU could produce
hundreds of millions of dollars in savings for your customers. We are prepared to sell you the facility
and allow you to capitalize on this recognized opportunity or we are happy to continue owning and
operating our facility. The one thing we don't want to do is waste yours and our time and resources.
If you are unable to transact at our purchase price and at mutually acceptable terms then we will
have needlessly expended legal and professional fees and created false expectations with our
respective stakeholders.
We look forward to your response.
 
Sincerely,
Jim
 
 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Friday, March 10, 2017 at 4:01 PM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>, "Brown,
Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A." <waratukeea@cityofgainesville.org>
Subject: Response to revised MOU from GREC
 
Jim,
 
I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you, on behalf of
GREC.  In spite of the numerous modifications I believe it signifies a heightened level of engagement
between you and the other GREC partners.  If we are to execute a mutually beneficial transaction
between GRU and GREC that continued engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and its customers. 
I sense that you are projecting your inner Jim Croce when he sang his popular song from the 70’s
called, “You don’t mess around with Jim”:
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“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the mask off the


old Lone Ranger.  And you don’t mess around with Jim.”
 
In all seriousness, I think both organizations have a lot at stake here and I hope you understand from
my viewpoint the concerns I’ve  outlined below:
 


·         Conversion from asset sale to entity or ownership sale – A purchase of anything other
than the Facility is challenging for GRU.  First, it places us in jeopardy of having the value of
the Facility subject to state and local property taxes.  It also may impact the issuance of tax-
exempt bonds.  It will also subject GREC to the highest degree of due diligence, and
indemnification against liabilities of the GREC entity.  Finally, it makes the issue of the 1603
Grant part of the purchased liability, which GRU will not accept.


Furthermore, the current PPA envisioned an asset purchase by incorporating a Purchaser’s
Option to Purchase Facility in Section 27.  There are no references related to a purchase of
GREC vs. the Facility.
 


·         Price movement – I appreciate that you now understand the value of the price you had ($
750 million) before it was gone.  GRU moved the price to $ 725 million though the end of
business today, and it falls to $ 700 million tomorrow.  It’s that Croce’s song again:


“Last week he took all my money and it may sound funny, but I’ve come to get my money
back.”


 
·         Interest rate protection – While I appreciate GREC bargaining for zero interest rate


exposure, its simply not reasonable to expect GRU to absorb 100 basis points of risk
(amounting to $ 150 million).  Therefore, GRU would simply cap its risk at 50 basis points
over current 30 year Treasuries with an ability to terminate the contract.     
 


·         Exclusivity – Revising the exclusivity from 7 months to 3 months means that within our 4
month window of executing a definitive contract there will be a month in which GRU and
GREC may not have a final contract, but GREC will be allowed to “shop another buyer”.  
That’s not acceptable.  However, GRU would accept 4 months given that fact that once
under contract those additional 3 months are covered by that contract.
 


·         Public Records - Modifying the provision in which GRU requires GREC to indemnify it
against claims and actions by others against GRU, when GRU has simply carried out GREC’s
designation of information as exempt from public records is simply not fair and equitable.
 


·         Current suspension of withholdings under PPA – GRU will not give up its rights under the
PPA. 
 


·         Law of New York – GREC’s Facility is in Florida.  GRU is in Florida.  Laws governing public
records, real estate, and state environmental laws are in Florida.  Florida it is!
 


·         MOU binding date – With the aforementioned issues, there is very little likelihood that GRU
could gain approval by March 25, 2017 even if we were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU to me, I view







it as largely unresponsive to GRU’s offer and imposing more risk on GRU.  Therefore, I am attaching a
newly revised MOU, which includes revisions GRU can accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing GRU the
ability to terminate with a 50 basis point swing in the market and ii) to structure an asset sale as was
envisioned in the PPA and iii) a seven (7) window to close the transaction this is a great deal for
GREC and will allow GRU to recognize substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people strange to you.”
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Bielarski, Edward J
To: Crawford, Margaret A
Subject: Fwd: MOU
Date: Friday, February 24, 2017 2:52:08 PM
Attachments: att00001.htm


grec mou - final.docx


FYI


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: February 21, 2017 at 5:15:48 PM EST
To: "Jim Gordon (jgordon@emienergy.com)"
<jgordon@emienergy.com>
Cc: "Al Morales (AMorales@emienergy.com)"
<AMorales@emienergy.com>, "Dennis Duffy (dduffy@emienergy.com)"
<dduffy@emienergy.com>, "Brown, Thomas R" <BrownTR@gru.com>,
"Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A."
<waratukeea@cityofgainesville.org>
Subject: MOU


Jim,
 
I have attached a Memorandum of Understanding (“MOU”), based on GRU’s
expectations of a potential purchase of GREC’s assets.  As you may have heard and
read, I have worked in the sunshine to make the community aware of the benefits a
transaction of this type will provide both GRU and its customers.  It is my hope that if
this MOU is acceptable to GREC, GRU will move through its public process of vetting
the MOU with the Utility Advisory Board and the City Commission.  Once the City
Commission accepts the MOU, my team and I would work to negotiate and execute a
contract of mutual benefit, which will be subject to the City Commission’s approval
(and UAB’s recommendation).
 
I look forward to hearing your comments.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the interest rate assumed in the Purchase Price exceed the rate specified above, the Parties agree that the Purchase Price will be reduced proportionately.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU.  The Parties will use best efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten (10) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA.  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two (2) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute and to that end shall have no effect on any claims and counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Bielarski, Edward J
To: Shalley, Nicolle M.
Cc: Hinton, Paula W.
Subject: RE: Draft MOU - v2
Date: Friday, March 03, 2017 8:36:54 AM


Nicole,
 
I see that you defined it as total interest cost, which is great.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Shalley, Nicolle M. 
Sent: Thursday, March 02, 2017 7:31 PM
To: Bielarski, Edward J
Cc: Hinton, Paula W. (PHinton@winston.com)
Subject: Draft MOU - v2
 
Hello Ed – Per our discussion.  After Paula has reviewed Section 7, feel free to transmit.  Remember
to include the City Commission on your transmittal email to GREC, as that seemed to be their
direction today.  
 
Hello Paula – Please review Section 7 to confirm whether it is consistent with our earlier discussion,
if not, please revise accordingly.
 
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.  If you have
received this email in error, please immediately reply to the sender, then delete the email.  Thank
you.  
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From: Bielarski, Edward J
To: "Davidarreola1@gmail.com"
Subject: RE: New MOU
Date: Tuesday, March 07, 2017 1:59:14 PM
Attachments: grec mou rev 3 -  final.docx


Here you go.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: David Arreola [mailto:davidarreola1@gmail.com] 
Sent: Tuesday, March 07, 2017 12:54 PM
To: Bielarski, Edward J
Subject: New MOU
 
Hey Ed,
 
Can you email me a copy of the revised MOU?
 
Thanks!
David
 
David Arreola
352-514-7224
davidarreola1@gmail.com
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred twenty five fifty million dollars ($72550,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the total interest costrate assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced proportionately by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party may terminate the purchase/sale.  If the MOU is not executed by GREC by March 10, 2017 the purchase price and terms of payment will be seven hundred million dollars ($ 700,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issues by the City of Gainesville, Florida with total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at closing.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU GREC.  The Parties will use best commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten seven (107) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA. ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two no longer than five (52) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on any claims and counterclaims those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Thursday, March 09, 2017 4:46:59 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transaction is awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction             Cardholder              Card Name
Amount                  Posted                  Last 4
----------------------- ----------------------- -----------------------
TXN00120636             SOPHIA CARTER           SOPHIA YVETTE CARTER
$208.39                 2017-03-01              4824


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------
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From: Baxley, Robin L.
To: Harvey Ward; Bielarski, Edward J
Subject: RE: Meeting
Date: Thursday, February 23, 2017 10:02:44 AM


Good morning, Mr. Ward.  I manage Mr. Bielarski's calendar so I'm responding on his behalf.  I think
perhaps Ed looked at the wrong date on his calendar, because he is not free on Tuesday.   Can you
possibly meet at 1:30 on Monday, February 27th?  Alternatively, Ed is free between 9:00 and 11:00 on
Wednesday, March 1st. 


If none of those times work for your schedule, I will find additional dates.


Thank you.


Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032


-----Original Message-----
From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
Sent: Wednesday, February 22, 2017 10:40 PM
To: Bielarski, Edward J
Subject: Re: Meeting


How about 10:30 Tuesday at your office?


> On Feb 22, 2017, at 10:29 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> Hey Harvey,
>
> Glad you got back with me.  I have a full day tommorrow ( General policy committee has a 1 to
whenever meeting which includes a discussion of city Internet at GRU multi-purpose center).  Friday I
am working on an all day strategic planning session.  However, next week on Tuesday I have between
9:30 and 11:30 which I can be free. If that window is unworkable I'll look in freeing up something on
Wednesday or Friday mornings.
>
> Btw, I appreciate you taking the time to reach out so we can chat about a potential GREC "beneficial
transaction".  I think it's important for the candidates to understand how I'm thinking about how to
improve the status quo in a significant way.
>
> I look forward to talking with you.
>
>
> Ed B
>
> Sent from my iPad
>
>> On Feb 22, 2017, at 8:02 PM, Harvey Ward Jr <hl.ward.jr@gmail.com> wrote:
>>
>> Hi Ed -
>>
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>> Hope all is well with you. I want to take you up on the offer to talk about the GREC purchase. Do
you have any time tomorrow or Friday morning? If not, send me some times for next week.
>>
>> Thanks,
>>
>> Harvey








From: Crawford, Margaret A
To: Bielarski, Edward J
Subject: Re: GREC negotiations update
Date: Thursday, March 16, 2017 10:08:56 AM


okay


On Mar 16, 2017, at 10:04 AM, Bielarski, Edward J 
<BielarskiEJ@gru.com> wrote:


Magi,
 
I think we ought to forward to the Gainesville Sun.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Thursday, March 16, 2017 9:52 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: GREC negotiations update
 
Mayor, Commissioners and UAB members,
 
At yesterday’s UAB meeting I presented a timeline of negotiations between GREC and 


GRU since delivering a draft MOU on February 17th.  I believe the discussion was 
informative to both the UAB and the viewing public.  It was also helpful to me to better 
understand how GRU may better communicate the issues surrounding the purchase 
process.
 
Since that presentation there have been another series of communications between 
Mr. Gordon and I, in which we are narrowing our differences.  Therefore, I have 
updated yesterday’s presentation for last night’s movement and made it an 
attachment to this communication.  At this point, as compared with the first offer GRU 
has “put on the plate” here’s where we currently stand:
 
                                                                First Offer                           GREC Counter                   Latest 
Offer
Type of Sale                                       Asset                                     Entity                                    Asset
Price                                                      $ 750 mm                             $ 750 mm                             $ 750 
mm
Interest cap                                        3.75%                                    4.11%                                    3.61%
Exclusivity                                          10 months                           3 months                             4 
months
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Public Records                                  Indemnify GRU                 Limited                                 
Indemnify GRU
Reservation of rights                     All rights under PPA        No withholding                 All 
rights under PPA
Abiding Law                                       Florida                                  New York                            Florida
Expiration of offer                                          N/A                                        3/25                                       
4/21
Arbitration                                         Continuation                      Continuation                      Settle 
@ ~ $ 17 mm 
 
Mr. Gordon has not yet to agree to my latest offer, although prior to my latest offer he 
had proposed allowing GRU to retain the $ 7.2 mm in currently withheld monies, in 
exchange for no further withholding of monies under the PPA and no final settlement 
of the approximately $ 10 million GRU claims it is owed for the reporting of Available 
Energy.
 
As a result I have signed the latest offer this morning and forwarded it to Mr. Gordon 
as a sign of my seriousness with this proposal.
 
Given the significance of these events, I have asked Robin to ask for an agenda 
modification in order to update the City Commission.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 
<GREC_GRU_History_3-16-17_v3.ppt>








From: Shalley, Nicolle M.
To: Bielarski, Edward J
Cc: Stagliano, Steve J
Subject: Re: records
Date: Friday, March 03, 2017 10:30:58 AM


Great, I think we (everyone creating public records related to this deal) will all need
to understand how that will work and how to organize it to be user friendly. 


Nicolle M. Shalley 
City Attorney 
City of Gainesville 
352-393-8747 (office phone)


On Mar 3, 2017, at 10:28 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


I've talked with Magi about doing exactly that on our website.


Sent from my iPad


On Mar 3, 2017, at 10:18 AM, Shalley, Nicolle M.
<shalleynm@cityofgainesville.org> wrote:


Hi Steve & Ed - I think we should meet on Monday to consider
posting all GREC negotiation public records somewhere in
order to make the records readily and easily accessible to the
public and hopefully cut down on City resources spent
responding to individual records requests, of which I can only
imagine will be many.


Nicolle M. Shalley 
City Attorney 
City of Gainesville 
352-393-8747 (office phone)


Begin forwarded message:


From: Public Records Request
<PublicRecordsRequest@gru.com>
Date: March 3, 2017 at 8:56:50 AM EST
To: "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>
Subject: FW: records


Nicolle: I would like to get your thoughts on this records
request, I’m not sure how to respond to this. I think he has
to make this more specific like defining upper management
and I’m not sure to administer something like this other than
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having GRU ‘upper management’ copy him when they
receive or send an email to GREC.
 
Steve Stagliano
GRU Administrative Services Director
(352) 393-1212
 
From: Caplan, Andrew [mailto:andrew.caplan@gvillesun.com] 
Sent: Thursday, March 02, 2017 5:16 PM
To: Communications; Public Records Request
Subject: records
 
Hello,
 
I would like to place a standing records request for all
documents and emails sent and received from/to GRU's
upper management and from/to GREC's upper
management.
 
Thank you,
 
Andrew Caplan
The Gainesville Sun


This message may contain confidential and/or privileged
information. If you are not the intended recipient or authorized
to receive this for the intended recipient, you must not use,
copy, disclose or take any action based on this message or
any information herein. If you have received this message in
error, please advise the sender immediately by sending a
reply e-mail and delete this message. Thank you for your
cooperation.
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From: Jim Gordon
To: Bielarski, Edward J
Cc: Dennis Duffy
Subject: Re: Execution date
Date: Wednesday, March 22, 2017 9:25:37 PM


Ed,
No problem. Dennis will resend to you tomorrow morning.
Jim


> On Mar 22, 2017, at 9:01 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> Jim,
>
> Would you kindly resend the whole MOU with the execution date left blank along your signature.  The
execution date will be completed when the mayor signs on behalf of the commission.
>
>
> Ed B
>
> Sent from my iPad
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From: Bielarski, Edward J
To: Jim Gordon
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M
Subject: MOU
Date: Wednesday, March 22, 2017 9:30:47 AM


Jim,


 


I am in receipt of your latest revision to the MOU.  At this point I am pleased to say that aside from
placing a date in the blank space for the first delivery of the draft Definitive Agreement I am in
agreement with the MOU.  Congratulations on reaching this moment of accomplishment.  As soon as
you have talked with your folks at Chadbourne Parks with a delivery date, I will execute the MOU and
forward it to you for your signature.  I hope to talk about the MOU in length at tommorrow’s joint City
Commission, UAB meeting.


A communication would not be complete without a song lyric for you.  Given your love for Boston I
can’t help but throw you a Neil Diamond tune, “Sweet Caroline”.  Think about Neil singing on the infield
at Fenway Park;,


Where it began, I can’t begin to knowin’, but then I know its growing strong.  Was in the spring
(Today’s the second day) and spring became the summer. Who’d have believed you’d come


along.


And of course, everyone knows that when it’s sung, “good times never seemed so good” everyone
would rejoice and shout,,


So good, so good, so good


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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From: Bielarski, Edward J
To: Jim Gordon; Baxley, Robin L.
Subject: RE: Timing on P and S delivery
Date: Wednesday, March 22, 2017 1:10:20 PM


Jim,


Got it.  I just proofread it.  I signed it. Robin will send it back to you in PDF format.  After you sign it,
be so kind as to send it back to us so I can include in my communication with the City Commission and
UAB today, as well as tommorrow's presentation to both the City Commission and UAB.


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: Jim Gordon [mailto:jgordon@emienergy.com]
Sent: Wednesday, March 22, 2017 12:09 PM
To: Baxley, Robin L.
Cc: Bielarski, Edward J
Subject: Re: Timing on P and S delivery


Robin,
Thanks. We are sending the executable MOU to Ed in a few minutes.
 Jim


> On Mar 22, 2017, at 11:56 AM, Baxley, Robin L. <baxleyrl@gru.com> wrote:
>
> Mr. Gordon:  Mr. Bielarski asked me to let you know that three weeks from City Commission approval
does work for GRU. 
>
> I've copied him on this message as verification that he approves my response.
>
>
> Robin Baxley
> Office Coordinator
> General Manager's Office
> Gainesville Regional Utilities
> 352-393-1032
>
>
>
>
>
> -----Original Message-----
> From: Jim Gordon [mailto:jgordon@emienergy.com]
> Sent: Wednesday, March 22, 2017 11:46 AM
> To: Bielarski, Edward J
> Subject: Timing on P and S delivery
>
> Ed,
> Does delivery 3 weeks from City Commission Approval work for you?
> If that works we will put that in MOU and send to you for signing. Once I receive your signature I will
sign and PDF back to you.
> Thanks,
> Jim
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From: Mccarty, Rich
To: Bielarski, Edward J
Cc: Mccarty, Rich
Subject: RE: $ 9.3 million of availability claims.
Date: Thursday, March 02, 2017 11:34:02 AM


Ed,


I assume you sent this while we were on the plane yesterday, prior to you speaking with Paula.  Once
Paula talks to Andy Phelan, we'll let you know where we stand.


Rich


Rich McCarty
Associate
Winston & Strawn LLP
T: +1 (713) 651-2600
D: +1 (713) 651-2640
F: +1 (713) 651-2700
http://www.winston.com


-----Original Message-----
From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
Sent: Wednesday, March 01, 2017 8:19 PM
To: McCarty, Rich <RMcCarty@winston.com>
Subject: Re: $ 9.3 million of availability claims.


I've been in meeting all afternoon.  Is there a stay on the non-summary judgement arNitration issues
pending an MOU


Sent from my iPad


On Feb 27, 2017, at 5:52 PM, Bielarski, Edward J <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
wrote:


Rich,


Should we be deducting portion?


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.
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From: Ray Washington
To: Bielarski, Edward J
Cc: Stagliano, Steve J
Subject: PRR Gordon MOU
Date: Wednesday, March 22, 2017 12:48:25 PM


Mr. Bielarski,


This is a public records request for any revisions of the MOU received today or yesterday, whether draft
or executed.


Whatever the details, and whatever the ultimate result of your efforts, I do applaud you for increasing
by orders of magnitude the ability for the public to attempt to have a debate on the merits of the
proposal.


Ray Washington mobile
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From: Bielarski, Edward J
To: R. Patrick Hill
Subject: RE: Gainesville Sun
Date: Saturday, February 25, 2017 2:05:47 PM
Attachments: mou facts.docx


Pat,


Really enjoyed your team.  Great folks.  Thanks for your thoughts.  I took the opportunity to fill the
Commissioners in this morning with a summary of how we got here and why.  In the form of a white
paper, I sent them what I called "A Blueprint to a Buyout" in which I give them a collective response to
how the idea formed,  how the understanding was developed, why it was necessary for an MOU and
next steps.  It is a little unorthodox, but necessary in todays politics in G-ville.  All Commissioners given
the same information with no surprises.  I can not afford being accused of back room deals.  Curious as
to your thoughts.


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: R. Patrick Hill [mailto:phill@hcpassociates.com]
Sent: Saturday, February 25, 2017 11:53 AM
To: Bielarski, Edward J
Subject: Gainesville Sun


Ed


This mornings article seemed on target and fair. While it got the big pix, it led one to the point of view
that it is intended to fix an error and that it will be well vetted. All good, although understandably
frustrating that it is out in the public before a chance to advance discussions on the MOU before
releasing. The reader comments were interesting.


Again, we truly enjoyed the meeting yesterday and feel we got a lot of open and honest feedback....as
well as some expected and unexpected bias.  Clearly there is much to review and contemplate in
shaping the essential go forward approach.  And I look forward to discussing progress as the plan takes
shape.


On the trip back, I learned that Magi expressed some disappointment that we did not use the sessions
for specific goal setting.....something very hard for outsiders to do and not part of our plan. As we
discussed in our post event session, we are advocates of,esta


Ideally we will help build the framework for a go-forward plan


Sent from my iPad
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Blueprint to a Buyout


Although I have had the opportunity to talk with each one of you individually, I would like to inform you collectively, about how GRU has reached the point in which we have an MOU on the table with GREC, awaiting their response.  It started with,


AN IDEA:


The impact of the Power Purchase Agreement with GREC is both financial and operational in addition to legal.  The core of the PPA’s financial impact is GRU’s obligation to pay GREC $ 194,709 a day for what is termed “Available Energy”.  This cost represents GREC’s cost of ownership and fixed cost of operations.  Put simply, the cost of ownership is GREC’s debt payment and the return to its investors. The fixed costs of GREC’s operations are effectively GREC’s costs of being available to generate (staff, rolling stock and other monthly bills, excluding fuel and consumables).    


From this knowledge sprung an idea that for the right buyout price GRU could reduce the $ 194,709 a day to which it was already obligated.  For example, GREC’s cost of ownership was based on a double digit return on investment, while GRU’s was based on tax-exempt bond rates, which are at historically low levels.  GREC’s fixed costs of operations were based on a stand-alone contract with an independent contractor, with investor rates of return, while GRU had multiple synergies within its own workforce staffing and management to handle GREC’s operations.  


I knew that a buyout of GREC’s PPA would generate savings in the hundreds of millions of dollars if we could negotiate a reasonable buyout price.


On an operational perspective, GREC was designed to run between 70 megawatts and 102.5 megawatts, with long ramp-up times (up to 35 hours to reach load).  From day 1 this operating profile was less than beneficial for GRU.  In fact, a study was commissioned by GRU’s Energy Supply Department which measured the impact of running GREC within these operating parameters on GRU’s generating fleet.  The results showed running GREC at these levels would require “thermal cycling” (turning our combustion turbines on and off) of our own units.  The cost of this practice was expensive and damaging to our units.


The current environment has afforded GRU an opportunity to purchase less expensive gas-fired generation outside of our system and avoid the costly thermal cycling of its units.  However, this won’t last forever.  As a utility we need to plan for higher gas prices and the impending retirement of older units.  


The question for me became, ”Could GREC generate power at lower operating levels and how could we facilitate that?”  The answer to that question blended eloquently into the notion that a buyout of the PPA would save GRU hundreds of millions of dollars.


The engineers within GRU’s Energy Supply have examined the possibility of modifying the GREC facility to operate as low as 25 megawatts so that we can fit the generation within our operating portfolio.  We are confident that we can modify the facility for less than $ 15 million and make it a viable generating asset that could replace Unit 1 at Deerhaven as our load regulating facility.  As a result, we believe GRU would avoid $ 150 to $ 200 million in replacement costs, already anticipated in 2022.    


So the idea became, what if GRU could buyout the PPA, saving millions of dollars in financing and fixed costs, gain ownership control of the facility, manage the facility’s operations within our system operating profiles with modest additional capital costs and in the end produce a substantial savings to our customers?   


AN UNDERSTANDING:


In the midst of GRU’s arbitration with GREC, a mediation process was accepted by GREC after our third attempt to facilitate it.  It is my philosophy that as business-minded individuals there are always options in the process to better understand, facilitate and otherwise settle strongly held positions.  Although our discussions during mediation did not result in a settlement, it did result in the acceptance of continuing to talk about issues.  The one condition on the part of both GRU and GREC was that because of legal positions within the arbitration, as well as other sensitive issues a full vetting of the party’s positions needed to be covered by a Non-disclosure Agreement (“NDA”).  


An NDA is customary and standard in these types of situations.  I have used it in many situations during my career.  In the situation with GREC it covered verbal conversations between a series of parties in both companies.


The bottom line is that before you can proceed with turning an idea into a contract which will be vetted by the public, it must first be reduced to an understanding.  The overriding question is, “Are there conditions under which we can negotiate a buyout?”


A Memorandum of Understanding (MOU):


At some point it is imperative for the parties to reduce the understanding to writing, albeit in a non-binding fashion.  That’s the point of an MOU.  In this case, based on the history of the GRU/GREC relationship I felt it was important to draft an MOU from GRU’s perspective and deliver that MOU to GREC.  The MOU sets a framework under which I would like both GRU and GREC to move towards a contract to buyout the PPA.  It is not signed by either GREC or I and I anticipate that there will be further discussions between the parties over the conditions.  Again this is typical. 


What is not typical is the disclosure of a draft MOU to the media, public and elected officials.  I am comfortable in this environment, although I must disclose that the other party may not feel the same way.  It may result in making the execution of an MOU less likely.  That would be unfortunate, given the savings which are at play here.


So what’s in the MOU?  Here’s a primer:


· GRU is proposing to buy all the assets, contracts, property and rights of the GREC facility, in addition to terminating the PPA, in exchange for $ 750 million.  This is important because there are folks in the public who are confusing the market value of the GREC facility with that of buying out the PPA, which has significant value to GREC.  In fact, analysis of GREC’s future cash stream under the PPA to be worth close to $ 1 billion in today’s dollars.


· The price is subject to be reduced if interest rates go above 3.75%.  This may not be acceptable to GREC and we may have ways to mitigate this risk in other ways, but the basic point is that I don’t want to absorb the risk of a spike in municipal interest rates, to the point that it cuts into the savings of the transaction.


· GRU proposes no more than 4 months for execution of a contract and no later than 7 months for closing from execution of the contract.  


· GRU proposes customary due diligence which will include, in our case the inspection by an independent engineer (which will be required through the issuance of bonds).


· GRU proposes an exclusivity period of up to ten months, which means that GRU and GREC will negotiate only with each other towards reaching an agreement.


· GRU will require compliance with Public Records and Confidentiality requirements, which means that other than the excluded verbal communications under the NDA all documents will be subject to the Sunshine Law.


· GRU proposes continuing in the arbitration unabated, unless the closing occurs prior to the arbitration decision.


· GRU proposes that each party reserves all rights under the PPA.


· The contract is proposed to be governed under Florida laws.


· The MOU is subject to City Commission approval.


I believe this MOU protects GRU and the City of Gainesville.  Will it be negotiated?  I believe so, but I will adhere to the basic principles of reducing risk and optimizing savings.


NEXT STEPS: 


Public Vetting - I plan on establishing multiple public forums in which I will discuss the MOU and be available to answer questions.  The still-unexecuted MOU has been delivered to the Commission and Utility Advisory Board.  I expect further discussions in front of both of these bodies.  My Communications Department, led by Magi Crawford is developing a communication plan through which I will meet with folks across the city and county.


Acceptance of an Executed MOU – If and when GRU and GREC execute an MOU, it will be subject to City Commission approval.  Although it is still a non-binding agreement, I feel it’s important to avoid the appearance of any “back-room dealing” or lack of transparency in the process.  At the time of the acceptance of an executed MOU, it comes with the acceptance of allowing me and my executive team to negotiate a contract, subject to the City Commission’s approval.


Bringing experts on board – Although we have established relationships with a host of bankers, lawyers and financing experts, we will line up the series of experts who will take the MOU to a final contract.  These experts will include:


· Transaction Counsel – Working with our City attorney’s office, GRU plans on using an organization of the caliber of Winston and Strawn to reduce a final deal to writing and closing the transaction.


· Bond/Tax Counsel – GRU has utilized a host of bond counsels over the years and is quite familiar with the process.  For this transaction we will need to hire attorneys whose purpose is to write the bond documents. 


· Independent Engineer – All of these types of bond transactions require an independent engineer, sometimes referred to as an IE to opine to the condition of the facility and to concur with the Financial Adviser’s assessment.


· Financial Adviser (“FA”)– GRU has a long history with Public Financial Management (“PFM”) who we believe will be our FA in this transaction.


· Underwriter’s Counsel – Typically, the Bond Underwriter retains Counsel who will opine along with our own Bond Counsel in regard to the Bond Documents and its covenants.  Although they represent the Underwriter, GRU will be obligated for their fees as a condition of the overall underwriting of the Bond issuance.


· Bond Underwriter – Bond Issuances are facilitated by Bond Underwriters.  Some of the bigger names include Goldman Sacks and JP Morgan.  These firms typically will charge based on a percentage of the bond issuance costs.  Their value is being able to facilitate the selling of the bonds to bond houses who either sell on a retail basis to individual investors or other financial institutions.  It can be in the form of a day auction with or without the Underwriter willing to commit to buy any unsold issuances.  I have found that the better underwriters can enhance an issuers’ ability to gain a premium from bond investors which can save a company millions of dollars over the term of the bonds.


· State Counsel – Typically, GRU would retain Florida counsel to insure that we don’t run afoul of state laws in the issuance and development of contract provisions.


· City Attorney’s office – The City attorney’s office will act as GRU’s “general practitioner” in managing the aforementioned parties, making sure rates are proper and hours are reasonable.


Negotiation of Contract - The negotiation of the final contract between GREC and GRU will be in the Sunshine, except for any verbal communications between the parties to the NDA.  This is no different than the current practice, which has led to the draft MOU.  


Execution of Contract - Again, if and when GRU and GREC would execute a contract it would be subject to City Commission approval and the same public vetting process as will be seen and is occurring with the MOU.


Due Diligence – After the execution of the contract the experts would be green-lighted to proceed to the development of an Offering Memorandum (‘OM”) for the bond issuance, which will include the IE’s report, confirming the FA’s financial analysis.  That development will include IE’s inspection of the facility with a discussion of risks.  Obviously the FA’s report will do the same.  The various attorneys’ will hammer out bond documents and ancillary transaction documents.  It should be noted that this will include very little participation from GREC, other than assisting in transferring titles, licenses, permits and other operating documents.  


Closing – The closing of the transaction would occur simultaneously with the issuance of the bonds.


THE ECONOMICS:


It’s important to understand that the proposed transaction through which GRU gains ownership of the GREC facility and terminates the PPA has virtually nothing to do with natural gas prices or other power prices.  It has virtually nothing to do with operating risks or GREC’s ability to generate power after the transaction.  Although that sounds hard to believe, here’s why:


The $ 194,709 a day which GRU is obligated to pay is based simply on GREC’s ability to run, not the economics of running.  Whether natural gas prices stay at $ 2.50 a million BTU or go to $ 100 dollars, the $ 194,709 is an obligation of GRU not matter if they are dispatched or not.  My plan is to convert that current fixed payment, based on investor returns to a lesser amount based on tax-exempt, non-profit returns.  For those who have moved from rental properties to owning their own home, or those who wish they could I compare it to a landlord offering a tenant with an 800 credit score a chance to terminate their over-priced lease at a price far below what they would have paid.


Finally, the economics of the MOU are based on future expenditures dropping from $ 2.1 billion to between $ 1.4 and $ 1.5 billion based on terminating the PPA and owning the GREC facility.  That savings of between $ 600 and $ 700 million may be enhanced with modifications to the GREC facility which add close to $ 200 million in savings based on the difference between capital improvements and avoided costs and another $150 million in being able to run GREC as compared to Deerhaven’s Unit 1.  


This transaction could drive approximately $ 1 billion in savings as compared to the current PPA obligations of $ 2.1 billion.  That is not insignificant and is relatively low in regard to a risk profile.   


The most frequent question I hear is:


What if the GREC facility would fail the day after we purchase it and it had major internal failures?


My answer is this:


My analysis includes staffing the GREC facility for the next 30 years, without ever considering if it would run or not.  In other words I have considered the added cost of being held in standby in my modeling.  If the benefit under that scenario is between $ 600 and $ 700 million, than the alternate scenario of GREC having major component failures which would result in increasing the baseline economics to over $ 800 million in savings, because you’d no longer have to staff it.


Based on this fact, it means that GRU’s operating risk is very small under this transaction.


  


      







From: Locke, Justin M
To: Bielarski, Edward J
Cc: Cottle, Lisa A.; Waratuke, Elizabeth A.; Brown, Thomas R
Subject: Re: Draft MOU
Date: Friday, February 17, 2017 2:27:52 AM


Ok... Works for me.


Sent from my iPhone


> On Feb 16, 2017, at 10:31 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> Lisa won't be available till 1:30 est
>
> Sent from my iPad
>
>> On Feb 16, 2017, at 7:03 PM, Locke, Justin M <LockeJM@gru.com> wrote:
>>
>> 11:30 is good for me.
>>
>> Justin
>>
>> Sent from my iPhone
>>
>>> On Feb 16, 2017, at 5:57 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>>>
>>> I have a call until about 10:30 Pacific.  Any time after that is open.
>>>
>>> -----Original Message-----
>>> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
>>> Sent: Thursday, February 16, 2017 2:51 PM
>>> To: Cottle, Lisa A. <LCottle@winston.com>
>>> Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>; Brown, Thomas R
<BrownTR@gru.com>; Locke, Justin M <LockeJM@gru.com>
>>> Subject: Re: Draft MOU
>>>
>>> Is there a good time for you tommorrow?
>>>
>>> Sent from my iPad
>>>
>>>> On Feb 16, 2017, at 4:04 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>>>>
>>>> I'm available today or tomorrow if you want to talk.
>>>>
>>>> -----Original Message-----
>>>> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
>>>> Sent: Thursday, February 16, 2017 12:09 PM
>>>> To: Cottle, Lisa A. <LCottle@winston.com>
>>>> Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>; Brown, Thomas R
<BrownTR@gru.com>; Locke, Justin M <LockeJM@gru.com>
>>>> Subject: Re: Draft MOU
>>>>
>>>> We'll need to set up a time to talk about this MOU.  It seems that it simply is an agreement to
allow an exclusive relationship for an established time to negotiate a contract in a range of prices which
stays confidential.  Not sure how I could allow public discussion while this is being discussed.  This may
be problematic given how we want to be transparent and openly vet the deal.  The MOU must become
public, but can I talk about how the price range makes sense for x amount of reasons.
>>>>
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>>>> Again lets talk about this.
>>>>
>>>> Sent from my iPad
>>>>
>>>> On Feb 16, 2017, at 2:24 PM, Cottle, Lisa A.
<LCottle@winston.com<mailto:LCottle@winston.com>> wrote:
>>>>
>>>> Communicated in connection with confidential settlement negotiations:
>>>>
>>>> Ed and Liz,
>>>>
>>>> Attached is a draft MOU concerning a potential purchase of the GREC facility.  I look forward to
your comments. Liz, please let me know if we missed anything in the reservation of rights language in
Section 9.  Thank you.
>>>>
>>>> Best,
>>>> Lisa
>>>>
>>>>
>>>> Lisa A. Cottle
>>>>
>>>> Partner
>>>>
>>>> Winston & Strawn LLP
>>>> 101 California Street
>>>> San Francisco, CA 94111-5840
>>>>
>>>> D: +1 (415) 591-1579
>>>>
>>>> F: +1 (415) 591-1400
>>>>
>>>> Bio<http://www.winston.com/en/who-we-are/attorneys/cottle-lisa-a.html> |
VCard<http://www.winston.com/vcards/598.vcf> | Email<mailto:lcottle@winston.com> |
winston.com<http://www.winston.com>
>>>>
>>>> [cid:image003.jpg@01D28847.2BAC3F90]
>>>>
>>>>
>>>> ________________________________
>>>> The contents of this message may be privileged and confidential. If this message has been
received in error, please delete it without reading it. Your receipt of this message is not intended to
waive any applicable privilege. Please do not disseminate this message without the permission of the
author. Any tax advice contained in this email was not intended to be used, and cannot be used, by you
(or any other taxpayer) to avoid penalties under applicable tax laws and regulations.
>>>>
>>>> <GRU-MOU_(8598308)_(3).DOCX>
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From: Jim Gordon
To: Bielarski, Edward J
Subject: Fwd: Executed GREC/GRU MOU
Date: Thursday, March 09, 2017 9:04:50 PM
Attachments: att00001.htm


att00002.htm
grec mou executed.pdf
grec mou rev 4 - marked(001).pdf


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Jim Gordon" <jgordon@emienergy.com>
Subject: Executed GREC/GRU MOU


Ed,


Attached please find an MOU executed by GREC on terms that have been
authorized by its board.
Also attached is a version marked to changes from your prior draft.
I’m confident that this MOU would result in a mutually beneficial
transaction that would save GRU’s ratepayers hundreds of millions of
dollars.
I look forward to hearing from you.


Best regards, 


Jim
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(Marked v. GRU draft no.3) 



MEMORANDUM OF UNDERSTANDING 



REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY 



This MEMORANDUM OF UNDERSTANDING REGARDING 



GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as 



of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal 



corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy 



Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the 



“Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the 



proposed purchase by GRU and sale of all ownership interests inby GREC, the owner  of that 



certain biomass electricity generating facility that is owned by GREC, located in the City of 



Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If 



executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith 



to negotiate a definitive agreement providing for the purchase by GRU and sale of all ownership 



interests in by GREC, owner of the Facility and all related assets, as identified in such agreement 



(the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of 



mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 



and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to 



negotiate a mutually acceptable definitive agreement for the Transaction that includes the 



following terms: 



1. Purchase and Sale.  The Transaction will provide for the sale and 



conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of all 



ownership interests in GREC the Facility and all assets, contracts, property, and rights that are part 



of the Facility or necessary for the ownership, operation or maintenance of the Facility 



(collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, 



subject to obtaining any required third party approvals and consents.  That certain Power Purchase 



Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a 



Biomass-Fired Power Production Facility between GRU and GREC dated April 29, 2009, together 



with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”)  



2. Price.  The purchase price and terms of payment will be seven hundred 



fiftytwenty five  million dollars ($750,25000,000), assuming financing by GRU through 



thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with  total 



interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will 



be paid in cash at Closing.  Should the 30-year U.S. Treasury total interest rate increase by more 



than 100 basis points above the current rate of 3.11% as of the time of Closing, cost assumed in 



the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase 



Price will be reduced by $1.5 million dollars for each basis point increase in the total interest cost, 



or (b) either party GRU may terminate the purchase/sale.  If the MOU is not executed by GREC 



by March 10, 2017 the purchase price and terms of payment will be seven hundred million dollars 



($ 700,000,000), assuming financing by GRU through thirty (30)-year utility system revenue 
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bonds issues by the City of Gainesville, Florida with total interest cost not to exceed three and 



three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at closing. 



3. Negotiation.  The Transaction will be subject to the negotiation and 



execution of a definitive agreement and associated legal documents.  Negotiations will begin with 



a proposed asset purchase and sale agreement supplied by GREC.  The Parties will use 



commercially reasonable efforts to complete negotiations and agree upon a definitive agreement 



for execution not later than four (4) months after the Execution Date, and to achieve Closing not 



later than seven (7) months after the Execution Date. 



4. Diligence.  The Transaction will be subject to the satisfactory completion 



by GRU of customary due diligence.  Effective as of the Execution Date and subject to the 



provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of 



the diligence process to facilitate timely and reasonable access for GRU and its representatives to 



the Facility and other Assets, and to the balance sheet ooks and maintenance records of GREC and 



the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and 



agrees that GREC may require that representatives of GREC be present in any meetings that 



representatives of GRU may have with the Facility operator or other third parties. 



5. Exclusivity.  Until three seven (37) months after the Execution Date, or such 



later date as may be specified in a definitive agreement executed by the Parties (the “Expiration 



Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and 



the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly 



or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any 



other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate 



with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity 



(other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the 



Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any 



additional restrictions on upstream ownership transfers that are not already covered by the PPA.  



Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, 



its members or anyone authorized to act on its or their behalf of any expression of interest or offer 



to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any 



other transaction that is substantially similar to, or that would preclude, the Transaction), and the 



terms and conditions of any such offer or expression of interest. 



6. Public Records and Confidentiality.  This Memorandum is a public record 



that will be disclosed to the public and discussed during public meetings of the Gainesville City 



Commission (“Commission”).  This Memorandum does not disclose any confidential verbal 



discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of 



November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).   ((Note: this 



sentence did not really make sense because individuals signed the NDA and those individuals are 



not parties to this MOU))  The Parties also confirm that the definitive agreement for the 



Transaction will be subject to Commission approval, and will be a public record that will be 



disclosed to the public and discussed during public Commission meetings.  Should either Party 



reasonably believe that specific written information provided in connection with this 



Memorandum or through due diligence, or included in the definitive agreement or otherwise 



provided in connection with the Transaction falls within a specific exemption under Florida’s 
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Public Record laws, the Party transmitting or providing such information shall submit such 



information to the receiving Party in a separate envelope that includes a general description of the 



information together with a reference to the specific Florida Statute or other law that deems such 



materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that 



information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public 



Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal 



reference provided by the transmitting Party.  If the receiving Party receives a public records 



request for any information that the transmitting Party has designated as exempt, the receiving 



Party will notify the transmitting Party through email notice.  The transmitting Party shall have no 



longer than five (5) business days after receipt of such notice to file any necessary court documents 



to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the 



transmitting Party timely files the necessary court documents, the receiving Party will not disclose 



the information until the conclusion of any proceedings.  If the transmitting Party fails to comply 



with any of the requirements in this section or fails to file any necessary court documents to prevent 



the receiving Party from disclosing materials as described herein, such failure shall be deemed as 



a waiver by the transmitting Party to the claim that any materials submitted by the transmitting 



Party constitute exempt information. The transmitting Party agrees that its designation of 



information as exempt may be challenged in court by any person or entity.  The transmitting Party 



agrees to indemnify and defend the receiving Party, its employees, agents and officials 



("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, 



related to the transmitting Party’s designation of materials as exempt and to hold harmless the 



Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs 



and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of 



or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any 



information provided, including any materials designated as exempt, will be distributed to 



members of staff, management and the relevant board and Commission members for evaluation 



and consideration of the Transaction. 



7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under 



American Arbitration Association (“AAA”) procedures that is pending in AAA 



Case No. 01-16-0000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims 



asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply 



of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired Power 



Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  .  GRU agrees to 



withhold no additional amounts invoiced by GREC under the PPA until the Closing, but shall 



retain the right to challenge and seek recovery of any such invoiced amounts if the Closing does 



not occur.  If the Closing shall occur, in consideration of the mutual benefits of the Transaction, 



the Parties intend that the Closing would settle and resolve all claims and counterclaims in the 



Dispute  that are then pending and have not been finally adjudicated by the arbitrator  without any 



payments owed from either Party to the other, except such payments as shall be made in respect 



of the Transaction at the Closing, and the Parties would execute the appropriate documents to 



effectuate the agreed upon settlement and release.    If the Closing does not occur, both parties 



shall retain the right to pursue any claims that they may have under the PPA, specifically including 



GRU’s right to challenge and seek recovery of invoiced amounts that have been paid subsequent 



to  the Execution Date. This Memorandum does not operate to stay the Dispute with regard to any 



pending motions, including pending claims/counterclaims that may be decided by Summary 



Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect 
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on those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the 



Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to 



pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator 



any necessary documentation to effectuate the partial stay described herein.   



8. Reservation of Rights.  The Parties’ execution of this Memorandum and 



their negotiation of the Transaction and associated discussions and communications shall not 



affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in 



the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this 



Memorandum and engages in negotiations and activities in connection with the Transaction 



independent of the Dispute and with all rights expressly reserved.   



9. Miscellaneous.  This Memorandum shall be governed by, and construed in 



accordance with, the law of the State of New YorkFlorida.  This Memorandum shall be executed 



first by an authorized management representative of GRU and by an authorized representative of 



GREC and, if so executed, the management representative of GRU shall present this Memorandum 



to the Commission for approval.  This Memorandum shall not be effective until approved and 



executed by the Commission.  The Sections of this Memorandum that are binding (as specified in 



the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of 



and be enforceable by the Parties and their successors and assigns if and only if signed and 



delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville 



by March 25, 2017 and shall otherwise be void and of no effect.  This Memorandum may be 



executed by facsimile or by documents sent in PDF via email and in any number of counterparts, 



all of which together shall constitute a single instrument and shall be considered an original for all 



purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each 



Party shall sign at least one counterpart. 



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be 



executed by their respective, duly authorized representatives as of the Execution Date. 



THE CITY OF GAINESVILLE, FLORIDA, 



D/B/A/ GAINESVILLE REGIONAL 



UTILITIES 



Recommended for approval by GRU 



Management 



By:       



Name:       



Title:       



GAINESVILLE RENEWABLE ENERGY 



CENTER, LLC 



 



By:       



Name:       



Title:       
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Approved by the City Commission 



By: ______________________________ 



Name: Lauren Poe 



Title: Mayor 



 



For GRU:  Approved as to form and legality: 



By:       



Name:       



Title:       



 



 













From: Lyons, Anthony R.
To: Bielarski, Edward J
Cc: Lyons, Anthony R.; Locke, Justin M; Shuping, M. April
Subject: Re: Biomass etc
Date: Saturday, February 25, 2017 6:08:08 AM


Ed,


I will look forward to sitting with you early next week and discussing this fully. 


If you could let Robin know, assuming that she is helping you, that I will move my
calendar however is needed to accommodate our convening of a meeting. 


Best,


Anthony Lyons
City Manager
City of Gainesville, FL


Sent from my iPhone


On Feb 24, 2017, at 10:58 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Anthony,


I'm sorry, but I don't understand.  How does the biomass MOU effect a
UAB agenda item concerning the billing for city items (I assume you are
talking about storm water and garbage)? In regard to items explored by
the UAB there have been and will be a host of issues they've explored
which touch on the multitude of interconnections with GG services.  


The UAB was formed to advice the commission on issues related to GRU.
 In the short time of its existence GG has not participated in virtually any
of the agenda setting or meetings.  I have not expected that you would
and you have shown no inclination to do so.  Therefore, I am mystified
by your request that to inform you of an item on the UAB agenda so GG
can prepare for its discussion.


I look forward to talking to you about this further next weeks,one with
Justin and April.


Sent from my iPad


On Feb 24, 2017, at 6:43 PM, Lyons, Anthony R.
<LyonsAR@cityofgainesville.org> wrote:


Ed,


In light of what I have read in the paper today about a
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possible purchase of the Biomass facility, April and I would like
to sit with you early next week along with Justin. It is
important that we meet prior to the UAB which I also
understand you will be discussing not billing for us any
longer. 


In the future it would be helpful to let me know of that kind
of item ahead of the agenda so that we can be prepared to
discuss with with you all or the board if needed. 


Regards,


Anthony Lyons
City Manager
City of Gainesville, FL


Sent from my iPhone








From: Bielarski, Edward J
To: Cottle, Lisa A.
Cc: Brown, Thomas R; Locke, Justin M
Subject: Re: Withholding issue
Date: Sunday, March 19, 2017 9:35:01 AM


Lisa,


Although it may close the MOU negotiation there is an issue in that I believe that we'll continue in the
arbitration until the MOU is approved by all.  It might take until April 21st to get the commission
approval.  We could get summary judgement before that which may muck things up one way or
another.  Stay tuned.


Ed B


Sent from my iPad


> On Mar 18, 2017, at 8:06 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>
> Sounds good thank you.
>
>> On Mar 18, 2017, at 4:16 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>>
>> Lisa,
>>
>> I talked with Jim for almost 2 hours today.  I think we are at the point that GREC will allow GRU to
withhold monies to the extent we do under current practices (no dollar limitations), but they won't go
beyond allowing GRU to retain more than the $ 7.2 million if we close.  I still think it's a win.  Jim will
have his attorneys review Monday.  I think this might close the MOU.
>>
>> Thanks for your help.
>>
>> Ed B
>>
>> Sent from my iPad
>>
>>> On Mar 17, 2017, at 8:57 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>>>
>>> Ed, attached is draft language for your consideration.   Feel free to call me at 415-283-5538 over
the weekend.  Or email me if you want me to call you.
>>>
>>> Lisa
>>>
>>> -----Original Message-----
>>> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
>>> Sent: Friday, March 17, 2017 7:54 AM
>>> To: Cottle, Lisa A. <LCottle@winston.com>
>>> Subject: RE: Withholding issue
>>>
>>> Lisa,
>>>
>>> I'd appreciate a draft of some language concerning this before Monday if you would.  I don't want
to wait until Monday to think about this stuff.  I'll consult with Nicole, but I need to think about options
and language.  I've attached the latest MOU I sent to Jim.
>>>
>>>
>>> Edward Bielarski Jr
>>> General Manager
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>>> Gainesville Regional Utilities
>>>
>>> -----Original Message-----
>>> From: Shalley, Nicolle M.
>>> Sent: Friday, March 17, 2017 9:20 AM
>>> To: Bielarski, Edward J
>>> Cc: Lisa A. Cottle
>>> Subject: Re: Withholding issue
>>>
>>> Hi Ed - I'm taking today and this weekend off, as my son is in town for Spring Break, but I'm still
giving this some thought and will work on language on Monday.
>>>
>>> Nicolle M. Shalley
>>> City Attorney
>>> City of Gainesville
>>> 352-393-8747 (office phone)
>>>
>>>> On Mar 17, 2017, at 12:54 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>>>>
>>>> Nicole/Lisa,
>>>>
>>>> I think the solution to the provision whereby GREC will allow GRU to retain the $ 7.1 mm as of
the closing, not not allow withholding during the interim and GRU's position that we are allowed to
withhold and retain the balance withheld as of closing along with the $ 10 mm payment for misreporting
of Available Energy is this:
>>>>
>>>> Allow GRU is continue to withhold based on i) no retroactive application of claims within the
Dispute, ii) the concept of claims within the Dispute in which funds have already been withheld and iii)
math type errors in billings.
>>>>
>>>> Cap the level to which GREC will allow the withholdings as of the time of closing to be retained
at $ 10 million (or whatever appropriate amount) Obviously, GRU will be allowed to make claims to
whatever level under the PPA during that time, but the recovery as of the time of a Closing would be
limited to $ 10 million (or whatever appropriate amount).  This means that GREC would not have to
make a payout or have a credit on the purchase price at closing.  It also means that GRU would not be
forfeiting its rights under the PPA. It also means that the settlement would be capped.
>>>>
>>>> Thoughts?
>>>>
>>>>
>>>> Sent from my iPad
>>>
>>> ________________________________
>>> The contents of this message may be privileged and confidential. If this message has been
received in error, please delete it without reading it. Your receipt of this message is not intended to
waive any applicable privilege. Please do not disseminate this message without the permission of the
author. Any tax advice contained in this email was not intended to be used, and cannot be used, by you
(or any other taxpayer) to avoid penalties under applicable tax laws and regulations.
>>> <MOU - GRU purchase of biomass facility_(8813050)_(4).DOCX>








From: Jim Gordon
To: Bielarski, Edward J
Subject: Timing on P and S delivery
Date: Wednesday, March 22, 2017 11:45:46 AM


Ed,
 Does delivery 3 weeks from City Commission Approval work for you?
If that works we will put that in MOU and send to you for signing. Once I receive your
signature I will sign and PDF back to you.
Thanks,
Jim
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From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Tuesday, January 10, 2017 4:53:36 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transactions are awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction               Cardholder             Card Name
Amount                    Posted                 Last 4
------------------------- ---------------------- ----------------------
TXN00118728               ROBIN BAXLEY           ROBIN L BAXLEY
$77.01                    2017-01-09             3600
TXN00118784               ROBIN BAXLEY           ROBIN L BAXLEY
$30.00                    2017-01-09             3600


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------
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From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: FW: Revised MOU
Date: Monday, March 20, 2017 6:36:15 PM
Attachments: #91206280v1_db1_ - grec"s edits to grec - gru mou rev 8 (3) (3) (3-20-17....docx


ws comparison_91206262v1_gru"s version_ grec - gru mou rev 8 (3-18-17) ....pdf


Mayor, Commissioners and UAB members,
 
I forgot to send you the Revisions Al Morales had sent to me, prior to delivering my e-mail response
to Mr. Gordon.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Al Morales [mailto:AMorales@emienergy.com] 
Sent: Monday, March 20, 2017 3:45 PM
To: Bielarski, Edward J; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Cc: Jim Gordon; Dennis Duffy
Subject: Revised MOU
 
Ed,
Jim asked that I send to you the attached revised versions of the MOU, both clean and marked. The
marked version is compared against your version 8 sent to us on Saturday, and also includes Nicole
Shalley’s additional comment on the termination of the NDA.
Thanks,
Al
 
 
Albert Morales
Managing Director
Energy Management, Inc.
amorales@emienergy.com
603.767.1297
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Marked v. GRU Rev 8 dated 3/18/17 and adding GRU’s reference to the NDA termination in Rev 10 dated 3/20/17


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March 21, 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties’ intent to cooperate in good faith to negotiate a definitive agreement (the “Purchase and Sale Agreement”) providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments (the “PPA”), shall be terminated at Closing of the Transaction (“Closing”). 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before Closing), GRU may terminate the Transaction and cease negotiations thereof. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a Purchase and Sale Agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a Purchase and Sale Agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC has the right to attend any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a Purchase and Sale Agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”) ”) and terminated by GRU effective March 14, 2017.  The Parties also confirm that the Purchase and Sale Agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the Purchase and Sale Agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  


(a)  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with the PPA.  The Parties retain all rights arising under the PPA.  Upon execution by a management representative of GRU and GREC, this Memorandum operates to stay the Dispute until a Purchase and Sale Agreement is executed by the parties pursuant to Section 3 above and during the stay GRU shall not withhold additional invoiced amounts other than those described in section (b) below.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  


(b)  After the Execution Date and during the stay of the Dispute, GRU shall not withhold amounts from GREC’s monthly invoices other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA, where such withholding is based only on either (i) consistent with past practice, one or more of GRU’s already-pending claims that are the subject of the Dispute and under which GRU has withheld invoiced amounts prior to March 19, 2017 (specifically:  shutdown charges, Available Energy on start-up, and payment decreases under Section 12.4.1 of the PPA), or (ii) a mathematical calculation error that may appear in such invoices.  GRU shall not retroactively withhold any amounts that have previously been paid under any GREC invoice.


(c)  The Parties agree that the Purchase and Sale Agreement shall include the following provisions:  (i) a further stay of the Dispute until Closing or termination of efforts to reach a Transaction; (ii) at Closing, GRU shall retain the $7,176,643 that it has withheld as of March 19, 2017 (the “Retention Cap”), which is the amount withheld to date that is subject to claims in the Dispute; (iii) GRU will not withhold additional amounts after the Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall refund to GREC at Closing any amounts withheld after March 19, 2017 with interest as set forth in Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all obligations and payment of the amounts to be paid and retained in accordance with the Purchase and Sale Agreement shall operate as a full settlement and mutual release of all claims and counterclaims between the Parties in the Dispute; and (vi) at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  


(d)  If the Parties are unable to execute a mutually agreeable Purchase and Sale Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to allow GRU to keep the $7,176,643 Retention Cap amount upon a successful Closing as noted above is without any concession or admission whatsoever of liability as to those amounts, which GREC maintains were improperly withheld under the PPA.  GREC has agreed to GRU’s retention of that amount solely in order to facilitate the Transaction contemplated by this Memorandum.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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Marked v. GRU Rev 8 dated 3/18/17 and adding GRU’s reference to the NDA termination 
in Rev 10 dated 3/20/17



MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY



This MEMORANDUM OF UNDERSTANDING REGARDING
GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as
of March [[__],]21, 2017 (“Execution Date”) between the City of Gainesville, Florida, a
municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville
Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and
collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an
offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass
electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida,
and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both
parties, this Memorandum evidences the Parties’ intent to cooperate in good faith to negotiate a
definitive agreement (the “Purchase and Sale Agreement”) providing for the purchase by GRU
and sale by GREC of the Facility and all related assets, as identified in such agreement (the
“Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual
interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9
below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a
mutually acceptable definitive agreement for the Transaction that includes the following terms:



Purchase and Sale.  The Transaction will provide for the sale and1.
conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of
the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary
for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be
identified and agreed to by the Parties in the [definitive agreement]Purchase and Sale
Agreement, subject to obtaining any required third party approvals and consents.  That certain
Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental
Attributes from a Biomass-Fired Power Production Facility between GRU and GREC dated
April 29, 2009, together with its related amendments (the “PPA”), shall be terminated at Closing
of the Transaction (“Closing[.]”).



Price.  The purchase price and terms of payment will be seven hundred2.
fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility
system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will
be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis
points (measured as the difference between the rate on the Execution Date and the rate on the day
that is five days before  Closing), GRU may terminate the Transaction [.]and cease negotiations
thereof.



Negotiation.  The Transaction will be subject to the negotiation and3.
execution of a [definitive agreement]Purchase and Sale Agreement and associated legal
documents.  Negotiations will begin with a proposed asset purchase agreement supplied by
GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree
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upon a [definitive agreement]Purchase and Sale Agreement for execution not later than four (4)
months after the Execution Date, and to achieve Closing not later than seven (7) months after the
Execution Date.



Diligence.  The Transaction will be subject to the satisfactory completion4.
by GRU of customary due diligence.  Effective as of the Execution Date and subject to the
provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of
the diligence process to facilitate timely access for GRU and its representatives to the Facility
and other Assets, and to the books and records regarding the Facility and other Assets of GREC
and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges
and agrees that GREC [may require that representatives of GREC be present in]has the right to
attend any meetings that representatives of GRU may have with the Facility operator or other
third parties.



Exclusivity.  Until four (4) months after the Execution Date, or such later5.
date as may be specified in a [definitive agreement]Purchase and Sale Agreement executed by
the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection
with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone
authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest
in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions
(whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry,
proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition
of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the
foregoing, this Memorandum shall not create any additional restriction on upstream transfers that
are not already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly
notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their
behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC,
the Facility or any Assets (or enter into any other transaction that is substantially similar to, or
that would preclude, the Transaction), and the terms and conditions of any such offer or
expression of interest.



Public Records and Confidentiality.  This Memorandum is a public record6.
that will be disclosed to the public and discussed during public meetings of the Gainesville City
Commission (“Commission”).  This Memorandum does not disclose any confidential verbal
discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of
November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”)[. ] ”) and
terminated by GRU effective March 14, 2017. The Parties also confirm that the [definitive
agreement]Purchase and Sale Agreement for the Transaction will be subject to Commission
approval, and will be a public record that will be disclosed to the public and discussed during
public Commission meetings.  Should either Party reasonably believe that specific written
information provided in connection with this Memorandum or through due diligence, or included
in the [definitive agreement]Purchase and Sale Agreement or otherwise provided in connection
with the Transaction falls within a specific exemption under Florida’s Public Record laws, the
Party transmitting or providing such information shall submit such information to the receiving
Party in a separate envelope that includes a general description of the information together with a
reference to the specific Florida Statute or other law that deems such materials exempt from
public disclosure.  The receiving Party will not warrant or guarantee that information designated
by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and
the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the
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transmitting Party.  If the receiving Party receives a public records request for any information
that the transmitting Party has designated as exempt, the receiving Party will notify the
transmitting Party through email notice.  The transmitting Party shall have no longer than five (5)
business days after receipt of such notice to file any necessary court documents to prevent the
disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting
Party timely files the necessary court documents, the receiving Party will not disclose the
information until the conclusion of any proceedings.  If the transmitting Party fails to comply
with any of the requirements in this section or fails to file any necessary court documents to
prevent the receiving Party from disclosing materials as described herein, such failure shall be
deemed as a waiver by the transmitting Party to the claim that any materials submitted by the
transmitting Party constitute exempt information. The transmitting Party agrees that its
designation of information as exempt may be challenged in court by any person or entity.  The
transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and
officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is
commenced, related to the transmitting Party’s designation of materials as exempt and to hold
harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys'
fees by reason of any claim or action arising out of or related to the transmitting Party's
designation of materials as exempt.  The Parties agree that any information provided, including
any materials designated as exempt, will be distributed to members of staff, management and the
relevant board and Commission members for evaluation and consideration of the Transaction.



Dispute.7.
(a) The Parties are engaged in an arbitral proceeding conducted under American



Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01-16-0000-8157
(the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in
connection with [that certain Power Purchase Agreement for the Supply of Dependable Capacity,
Energy and Environmental Attributes from a Biomass-Fired Power Production Facility between
GRU and GREC dated April 29, 2009 (the “PPA”)]the PPA.  The Parties retain all rights arising
under the PPA. [This] Upon execution by a management representative of GRU and GREC,
this Memorandum operates to stay the Dispute until a [definitive purchase and sale
agreement]Purchase and Sale Agreement is executed by the parties pursuant to Section 3 above
and during the stay GRU shall not withhold additional invoiced amounts other than those
described in section (b) below.  The Parties shall file with the arbitrator any necessary
documentation to effectuate this stay. The Parties agree that the [definitive agreement] shall
include the following provisions: [a]) a further stay of the Dispute until Closing or termination[,
b) ] at Closing, GRU shall retain [all sums of money  that it has or will have  withheld as of the
Closing and that are]



(b)  After the Execution Date and during the [subject]stay of the
Dispute[;provided that], GRU [will agree]shall not[ to] withhold [additional ]amounts [after the
Execution Date]from GREC’s monthly invoices other than amounts that may be withheld with
respect to an invoice when payment is due for such invoice in accordance with the PPA, where
such withholding is based only on either [i)](i) consistent with past practice, one or more of
GRU’s already-pending claims [or counterclaims ]that are [she subject of the Dispute
(consistent with GRU’s prior practice), or ii) any]the subject of the Dispute and under which
GRU has withheld invoiced amounts prior to March 19, 2017 (specifically:  shutdown
charges, Available Energy on start-up, and payment decreases under Section 12.4.1 of the
PPA), or (ii) a mathematical calculation error that may appear in such invoices[; provided,
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further than the total amount to be retained by GRU at Closing shall not exceed fifteen million
($15,000,000) in the aggregate (”Retention Cap”), and GRU shall refund any amounts withheld
in excess of the Retention Cap to GREC at the Closing; (c].  GRU shall not retroactively
withhold any amounts that have previously been paid under any GREC invoice.



(c) The Parties agree that the Purchase and Sale Agreement shall include the
following provisions: (i) a further stay of the Dispute until Closing or termination of efforts to
reach a Transaction; (ii) at Closing, GRU shall retain the $7,176,643 that it has withheld as
of March 19, 2017 (the “Retention Cap”), which is the amount withheld to date that is
subject to claims in the Dispute; (iii) GRU will not withhold additional amounts after the
Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall
refund to GREC at Closing any amounts withheld after March 19, 2017 with interest as set
forth in Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all
obligations and payment of the amounts to be paid and retained in accordance with the [definitive
agreement]Purchase and Sale Agreement shall operate as a [ c) ]full settlement and mutual
release of all claims and counterclaims between the Parties in the Dispute[,]; and [d](vi)  at
Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon
settlement and release.



(d) If the Parties are unable to execute a mutually agreeable [definitive agreement
or are unable]Purchase and Sale Agreement to effectuate a Closing[ in accordance with the
definitive agreement], or if the parties terminate efforts to reach a Transaction, the Parties
shall retain all rights and claims under the PPA and file with the arbitrator any necessary
documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to allow GRU
to keep the $7,176,643 Retention Cap amount upon a successful Closing as noted above is
without any concession or admission whatsoever of liability as to those amounts, which
GREC maintains were improperly withheld under the PPA.  GREC has agreed to GRU’s
retention of that amount solely in order to facilitate the Transaction contemplated by this
Memorandum.



Reservation of Rights.  The Parties’ execution of this Memorandum and8.
their negotiation of the Transaction and associated discussions and communications shall not
affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses
in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into
this Memorandum and engages in negotiations and activities in connection with the Transaction
independent of the Dispute and with all rights expressly reserved.



Miscellaneous.  This Memorandum shall be governed by, and construed in9.
accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an
authorized management representative of GRU and by an authorized representative of GREC
and, if so executed, the management representative of GRU shall present this Memorandum to
the Commission for approval. [This Memorandum shall not be effective until approved and
executed by the Commission. ]The Sections of this Memorandum that are binding (as specified
in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of
and be enforceable by the Parties and their successors and assigns if and only if signed and
delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville
by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in
PDF via email and in any number of counterparts, all of which together shall constitute a single
instrument and shall be considered an original for all purposes.  It shall not be necessary that any
counterpart be signed by each Party so long as each Party shall sign at least one counterpart.
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IN WITNESS WHEREOF, the Parties have caused this Memorandum to be
executed by their respective, duly authorized representatives as of the Execution Date.



THE CITY OF GAINESVILLE, FLORIDA,
D/B/A/ GAINESVILLE REGIONAL
UTILITIES



Recommended for approval by GRU
Management



By:
Name:
Title:



Approved by the City Commission



By: ______________________________



Name: Lauren Poe



Title: Mayor



For GRU:  Approved as to form and legality:



By:
Name:
Title:



GAINESVILLE RENEWABLE ENERGY
CENTER, LLC



By:
Name:
Title:



-5-











Document comparison by Workshare Professional on Monday, March 20, 2017
3:19:18 PM



Input:



Document 1 ID interwovenSite://MCW1/DB1/91206262/1



Description
#91206262v1<DB1> - GRU's Version:  GREC - GRU
MOU rev 8 (3-18-17)



Document 2 ID interwovenSite://MCW1/DB1/91206280/1



Description
#91206280v1<DB1> - GREC's Edits to GREC - GRU
MOU rev 8 (3) (3) (3-20-17)



Rendering set MLB Set 1



Legend:



Insertion 



[Deletion ]



Moved from 



Moved to 



Style change



Format change



Moved deletion 



Inserted cell



Deleted cell



Moved cell



Split/Merged cell



Padding cell



Statistics:



Count



Insertions 43



Deletions 35



Moved from 4



Moved to 4



Style change 0



Format changed 0



Total changes 86













From: Bielarski, Edward J
To: Andrew Caplan
Subject: Fwd: Blueprint to a Buyout
Date: Saturday, February 25, 2017 7:47:08 PM
Attachments: att00001.htm


mou facts.docx


FYI,  I sent to the commission so it's a public document and it will put more meat on
the bone of your understanding of what we are trying to accomplish.


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: February 25, 2017 at 1:57:22 PM EST
To: citycomm <citycomm@ci.gainesville.fl.us>
Cc: DL_Utility Advisory Board <UAB@gru.com>, DL_GRU_ExecutiveTeam
<ExecutiveTeam@gru.com>, DL_GRU_LeadershipTeam
<LeadershipTeam@gru.com>
Subject: Blueprint to a Buyout


Mayor, City Commissioners and UAB members,
 
 
Given the fact that there is now a very public discussion over a yet-to-be executed
MOU I felt the responsibility to put together a summary from my perspective on how
we got to the position of delivering the draft MOU to GREC.  I think its important for
you all to have the same information to the level of detail so that you don’t have to
recollect our conversations or be unaware of the process.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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Blueprint to a Buyout


Although I have had the opportunity to talk with each one of you individually, I would like to inform you collectively, about how GRU has reached the point in which we have an MOU on the table with GREC, awaiting their response.  It started with,


AN IDEA:


The impact of the Power Purchase Agreement with GREC is both financial and operational in addition to legal.  The core of the PPA’s financial impact is GRU’s obligation to pay GREC $ 194,709 a day for what is termed “Available Energy”.  This cost represents GREC’s cost of ownership and fixed cost of operations.  Put simply, the cost of ownership is GREC’s debt payment and the return to its investors. The fixed costs of GREC’s operations are effectively GREC’s costs of being available to generate (staff, rolling stock and other monthly bills, excluding fuel and consumables).    


From this knowledge sprung an idea that for the right buyout price GRU could reduce the $ 194,709 a day to which it was already obligated.  For example, GREC’s cost of ownership was based on a double digit return on investment, while GRU’s was based on tax-exempt bond rates, which are at historically low levels.  GREC’s fixed costs of operations were based on a stand-alone contract with an independent contractor, with investor rates of return, while GRU had multiple synergies within its own workforce staffing and management to handle GREC’s operations.  


I knew that a buyout of GREC’s PPA would generate savings in the hundreds of millions of dollars if we could negotiate a reasonable buyout price.


On an operational perspective, GREC was designed to run between 70 megawatts and 102.5 megawatts, with long ramp-up times (up to 35 hours to reach load).  From day 1 this operating profile was less than beneficial for GRU.  In fact, a study was commissioned by GRU’s Energy Supply Department which measured the impact of running GREC within these operating parameters on GRU’s generating fleet.  The results showed running GREC at these levels would require “thermal cycling” (turning our combustion turbines on and off) of our own units.  The cost of this practice was expensive and damaging to our units.


The current environment has afforded GRU an opportunity to purchase less expensive gas-fired generation outside of our system and avoid the costly thermal cycling of its units.  However, this won’t last forever.  As a utility we need to plan for higher gas prices and the impending retirement of older units.  


The question for me became, ”Could GREC generate power at lower operating levels and how could we facilitate that?”  The answer to that question blended eloquently into the notion that a buyout of the PPA would save GRU hundreds of millions of dollars.


The engineers within GRU’s Energy Supply have examined the possibility of modifying the GREC facility to operate as low as 25 megawatts so that we can fit the generation within our operating portfolio.  We are confident that we can modify the facility for less than $ 15 million and make it a viable generating asset that could replace Unit 1 at Deerhaven as our load regulating facility.  As a result, we believe GRU would avoid $ 150 to $ 200 million in replacement costs, already anticipated in 2022.    


So the idea became, what if GRU could buyout the PPA, saving millions of dollars in financing and fixed costs, gain ownership control of the facility, manage the facility’s operations within our system operating profiles with modest additional capital costs and in the end produce a substantial savings to our customers?   


AN UNDERSTANDING:


In the midst of GRU’s arbitration with GREC, a mediation process was accepted by GREC after our third attempt to facilitate it.  It is my philosophy that as business-minded individuals there are always options in the process to better understand, facilitate and otherwise settle strongly held positions.  Although our discussions during mediation did not result in a settlement, it did result in the acceptance of continuing to talk about issues.  The one condition on the part of both GRU and GREC was that because of legal positions within the arbitration, as well as other sensitive issues a full vetting of the party’s positions needed to be covered by a Non-disclosure Agreement (“NDA”).  


An NDA is customary and standard in these types of situations.  I have used it in many situations during my career.  In the situation with GREC it covered verbal conversations between a series of parties in both companies.


The bottom line is that before you can proceed with turning an idea into a contract which will be vetted by the public, it must first be reduced to an understanding.  The overriding question is, “Are there conditions under which we can negotiate a buyout?”


A Memorandum of Understanding (MOU):


At some point it is imperative for the parties to reduce the understanding to writing, albeit in a non-binding fashion.  That’s the point of an MOU.  In this case, based on the history of the GRU/GREC relationship I felt it was important to draft an MOU from GRU’s perspective and deliver that MOU to GREC.  The MOU sets a framework under which I would like both GRU and GREC to move towards a contract to buyout the PPA.  It is not signed by either GREC or I and I anticipate that there will be further discussions between the parties over the conditions.  Again this is typical. 


What is not typical is the disclosure of a draft MOU to the media, public and elected officials.  I am comfortable in this environment, although I must disclose that the other party may not feel the same way.  It may result in making the execution of an MOU less likely.  That would be unfortunate, given the savings which are at play here.


So what’s in the MOU?  Here’s a primer:


· GRU is proposing to buy all the assets, contracts, property and rights of the GREC facility, in addition to terminating the PPA, in exchange for $ 750 million.  This is important because there are folks in the public who are confusing the market value of the GREC facility with that of buying out the PPA, which has significant value to GREC.  In fact, analysis of GREC’s future cash stream under the PPA to be worth close to $ 1 billion in today’s dollars.


· The price is subject to be reduced if interest rates go above 3.75%.  This may not be acceptable to GREC and we may have ways to mitigate this risk in other ways, but the basic point is that I don’t want to absorb the risk of a spike in municipal interest rates, to the point that it cuts into the savings of the transaction.


· GRU proposes no more than 4 months for execution of a contract and no later than 7 months for closing from execution of the contract.  


· GRU proposes customary due diligence which will include, in our case the inspection by an independent engineer (which will be required through the issuance of bonds).


· GRU proposes an exclusivity period of up to ten months, which means that GRU and GREC will negotiate only with each other towards reaching an agreement.


· GRU will require compliance with Public Records and Confidentiality requirements, which means that other than the excluded verbal communications under the NDA all documents will be subject to the Sunshine Law.


· GRU proposes continuing in the arbitration unabated, unless the closing occurs prior to the arbitration decision.


· GRU proposes that each party reserves all rights under the PPA.


· The contract is proposed to be governed under Florida laws.


· The MOU is subject to City Commission approval.


I believe this MOU protects GRU and the City of Gainesville.  Will it be negotiated?  I believe so, but I will adhere to the basic principles of reducing risk and optimizing savings.


NEXT STEPS: 


Public Vetting - I plan on establishing multiple public forums in which I will discuss the MOU and be available to answer questions.  The still-unexecuted MOU has been delivered to the Commission and Utility Advisory Board.  I expect further discussions in front of both of these bodies.  My Communications Department, led by Magi Crawford is developing a communication plan through which I will meet with folks across the city and county.


Acceptance of an Executed MOU – If and when GRU and GREC execute an MOU, it will be subject to City Commission approval.  Although it is still a non-binding agreement, I feel it’s important to avoid the appearance of any “back-room dealing” or lack of transparency in the process.  At the time of the acceptance of an executed MOU, it comes with the acceptance of allowing me and my executive team to negotiate a contract, subject to the City Commission’s approval.


Bringing experts on board – Although we have established relationships with a host of bankers, lawyers and financing experts, we will line up the series of experts who will take the MOU to a final contract.  These experts will include:


· Transaction Counsel – Working with our City attorney’s office, GRU plans on using an organization of the caliber of Winston and Strawn to reduce a final deal to writing and closing the transaction.


· Bond/Tax Counsel – GRU has utilized a host of bond counsels over the years and is quite familiar with the process.  For this transaction we will need to hire attorneys whose purpose is to write the bond documents. 


· Independent Engineer – All of these types of bond transactions require an independent engineer, sometimes referred to as an IE to opine to the condition of the facility and to concur with the Financial Adviser’s assessment.


· Financial Adviser (“FA”)– GRU has a long history with Public Financial Management (“PFM”) who we believe will be our FA in this transaction.


· Underwriter’s Counsel – Typically, the Bond Underwriter retains Counsel who will opine along with our own Bond Counsel in regard to the Bond Documents and its covenants.  Although they represent the Underwriter, GRU will be obligated for their fees as a condition of the overall underwriting of the Bond issuance.


· Bond Underwriter – Bond Issuances are facilitated by Bond Underwriters.  Some of the bigger names include Goldman Sacks and JP Morgan.  These firms typically will charge based on a percentage of the bond issuance costs.  Their value is being able to facilitate the selling of the bonds to bond houses who either sell on a retail basis to individual investors or other financial institutions.  It can be in the form of a day auction with or without the Underwriter willing to commit to buy any unsold issuances.  I have found that the better underwriters can enhance an issuers’ ability to gain a premium from bond investors which can save a company millions of dollars over the term of the bonds.


· State Counsel – Typically, GRU would retain Florida counsel to insure that we don’t run afoul of state laws in the issuance and development of contract provisions.


· City Attorney’s office – The City attorney’s office will act as GRU’s “general practitioner” in managing the aforementioned parties, making sure rates are proper and hours are reasonable.


Negotiation of Contract - The negotiation of the final contract between GREC and GRU will be in the Sunshine, except for any verbal communications between the parties to the NDA.  This is no different than the current practice, which has led to the draft MOU.  


Execution of Contract - Again, if and when GRU and GREC would execute a contract it would be subject to City Commission approval and the same public vetting process as will be seen and is occurring with the MOU.


Due Diligence – After the execution of the contract the experts would be green-lighted to proceed to the development of an Offering Memorandum (‘OM”) for the bond issuance, which will include the IE’s report, confirming the FA’s financial analysis.  That development will include IE’s inspection of the facility with a discussion of risks.  Obviously the FA’s report will do the same.  The various attorneys’ will hammer out bond documents and ancillary transaction documents.  It should be noted that this will include very little participation from GREC, other than assisting in transferring titles, licenses, permits and other operating documents.  


Closing – The closing of the transaction would occur simultaneously with the issuance of the bonds.


THE ECONOMICS:


It’s important to understand that the proposed transaction through which GRU gains ownership of the GREC facility and terminates the PPA has virtually nothing to do with natural gas prices or other power prices.  It has virtually nothing to do with operating risks or GREC’s ability to generate power after the transaction.  Although that sounds hard to believe, here’s why:


The $ 194,709 a day which GRU is obligated to pay is based simply on GREC’s ability to run, not the economics of running.  Whether natural gas prices stay at $ 2.50 a million BTU or go to $ 100 dollars, the $ 194,709 is an obligation of GRU not matter if they are dispatched or not.  My plan is to convert that current fixed payment, based on investor returns to a lesser amount based on tax-exempt, non-profit returns.  For those who have moved from rental properties to owning their own home, or those who wish they could I compare it to a landlord offering a tenant with an 800 credit score a chance to terminate their over-priced lease at a price far below what they would have paid.


Finally, the economics of the MOU are based on future expenditures dropping from $ 2.1 billion to between $ 1.4 and $ 1.5 billion based on terminating the PPA and owning the GREC facility.  That savings of between $ 600 and $ 700 million may be enhanced with modifications to the GREC facility which add close to $ 200 million in savings based on the difference between capital improvements and avoided costs and another $150 million in being able to run GREC as compared to Deerhaven’s Unit 1.  


This transaction could drive approximately $ 1 billion in savings as compared to the current PPA obligations of $ 2.1 billion.  That is not insignificant and is relatively low in regard to a risk profile.   


The most frequent question I hear is:


What if the GREC facility would fail the day after we purchase it and it had major internal failures?


My answer is this:


My analysis includes staffing the GREC facility for the next 30 years, without ever considering if it would run or not.  In other words I have considered the added cost of being held in standby in my modeling.  If the benefit under that scenario is between $ 600 and $ 700 million, than the alternate scenario of GREC having major component failures which would result in increasing the baseline economics to over $ 800 million in savings, because you’d no longer have to staff it.


Based on this fact, it means that GRU’s operating risk is very small under this transaction.


  


      







From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Tuesday, January 31, 2017 6:30:14 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transactions are awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction               Cardholder             Card Name
Amount                    Posted                 Last 4
------------------------- ---------------------- ----------------------
TXN00119484               ROBIN BAXLEY           ROBIN L BAXLEY
$91.99                    2017-01-30             3600
TXN00119506               ROBIN BAXLEY           ROBIN L BAXLEY
$200.00                   2017-01-30             3600


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------
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From: Waratuke, Elizabeth A.
To: Bielarski, Edward J
Cc: Shalley, Nicolle M.
Subject: Re: Executed GREC/GRU MOU
Date: Friday, March 10, 2017 8:59:25 AM


Ed the attachment didn't come through 


Sent from my iPhone


On Mar 9, 2017, at 9:18 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Response from Jim Gordon


Sent from my iPad


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Subject: Fwd: Executed GREC/GRU MOU


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Jim Gordon" <jgordon@emienergy.com>
Subject: Executed GREC/GRU MOU


Ed,


Attached please find an MOU executed by GREC on
terms that have been authorized by its board.
Also attached is a version marked to changes from
your prior draft.
I’m confident that this MOU would result in a
mutually beneficial transaction that would save
GRU’s ratepayers hundreds of millions of dollars.
I look forward to hearing from you.


Best regards, 


Jim
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From: Cottle, Lisa A.
To: Bielarski, Edward J
Cc: Brown, Thomas R; Locke, Justin M
Subject: Re: Withholding issue
Date: Saturday, March 18, 2017 8:06:25 PM


Sounds good thank you.


> On Mar 18, 2017, at 4:16 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> Lisa,
>
> I talked with Jim for almost 2 hours today.  I think we are at the point that GREC will allow GRU to
withhold monies to the extent we do under current practices (no dollar limitations), but they won't go
beyond allowing GRU to retain more than the $ 7.2 million if we close.  I still think it's a win.  Jim will
have his attorneys review Monday.  I think this might close the MOU.
>
> Thanks for your help.
>
> Ed B
>
> Sent from my iPad
>
>> On Mar 17, 2017, at 8:57 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>>
>> Ed, attached is draft language for your consideration.   Feel free to call me at 415-283-5538 over
the weekend.  Or email me if you want me to call you.
>>
>> Lisa
>>
>> -----Original Message-----
>> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
>> Sent: Friday, March 17, 2017 7:54 AM
>> To: Cottle, Lisa A. <LCottle@winston.com>
>> Subject: RE: Withholding issue
>>
>> Lisa,
>>
>> I'd appreciate a draft of some language concerning this before Monday if you would.  I don't want
to wait until Monday to think about this stuff.  I'll consult with Nicole, but I need to think about options
and language.  I've attached the latest MOU I sent to Jim.
>>
>>
>> Edward Bielarski Jr
>> General Manager
>> Gainesville Regional Utilities
>>
>> -----Original Message-----
>> From: Shalley, Nicolle M.
>> Sent: Friday, March 17, 2017 9:20 AM
>> To: Bielarski, Edward J
>> Cc: Lisa A. Cottle
>> Subject: Re: Withholding issue
>>
>> Hi Ed - I'm taking today and this weekend off, as my son is in town for Spring Break, but I'm still
giving this some thought and will work on language on Monday.
>>
>> Nicolle M. Shalley
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>> City Attorney
>> City of Gainesville
>> 352-393-8747 (office phone)
>>
>>> On Mar 17, 2017, at 12:54 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>>>
>>> Nicole/Lisa,
>>>
>>> I think the solution to the provision whereby GREC will allow GRU to retain the $ 7.1 mm as of the
closing, not not allow withholding during the interim and GRU's position that we are allowed to withhold
and retain the balance withheld as of closing along with the $ 10 mm payment for misreporting of
Available Energy is this:
>>>
>>> Allow GRU is continue to withhold based on i) no retroactive application of claims within the
Dispute, ii) the concept of claims within the Dispute in which funds have already been withheld and iii)
math type errors in billings.
>>>
>>> Cap the level to which GREC will allow the withholdings as of the time of closing to be retained at
$ 10 million (or whatever appropriate amount) Obviously, GRU will be allowed to make claims to
whatever level under the PPA during that time, but the recovery as of the time of a Closing would be
limited to $ 10 million (or whatever appropriate amount).  This means that GREC would not have to
make a payout or have a credit on the purchase price at closing.  It also means that GRU would not be
forfeiting its rights under the PPA. It also means that the settlement would be capped.
>>>
>>> Thoughts?
>>>
>>>
>>> Sent from my iPad
>>
>> ________________________________
>> The contents of this message may be privileged and confidential. If this message has been received
in error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.
>> <MOU - GRU purchase of biomass facility_(8813050)_(4).DOCX>








From: Cottle, Lisa A.
To: Mccarty, Rich; Shalley, Nicolle M.; Hinton, Paula W.
Cc: Bielarski, Edward J
Subject: RE: Draft MOU - v2
Date: Friday, March 03, 2017 11:21:39 AM


I don't have the newest version, but my understanding was the same as Nicolle describes below.  The
stay we agreed to so far is just to get to an MOU.  I don't think you need to address that short stay in
the MOU at all.  I'm happy to review the MOU if someone sends it to me.  I only have the version that
we worked on last week.  For some reason it did not come through with Paula's email earlier today.


Lisa


-----Original Message-----
From: McCarty, Rich
Sent: Friday, March 03, 2017 8:08 AM
To: Shalley, Nicolle M. <shalleynm@cityofgainesville.org>; Hinton, Paula W. <PHinton@winston.com>
Cc: Bielarski, Edward J <BielarskiEJ@gru.com>; Cottle, Lisa A. <LCottle@winston.com>; McCarty, Rich
<RMcCarty@winston.com>
Subject: RE: Draft MOU - v2


Nicolle,


I tried giving you a call in regards to your email.  I am available to discuss what was agreed to if I can
help dispel any confusion.  My direct line is 713.651.2640.


Rich


Rich McCarty
Associate                    
Winston & Strawn LLP
T: +1 (713) 651-2600
D: +1 (713) 651-2640
F: +1 (713) 651-2700
http://www.winston.com


-----Original Message-----
From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Friday, March 03, 2017 9:28 AM
To: Hinton, Paula W. <PHinton@winston.com>
Cc: Bielarski, Edward J <BielarskiEJ@gru.com>; McCarty, Rich <RMcCarty@winston.com>; Cottle, Lisa
A. <LCottle@winston.com>
Subject: Re: Draft MOU - v2


Hello all - I think there is some confusion (which may be solely on my end?) - but my understanding is
that what Paula worked on is a brief, very limited scope stay to allow the parties to get to a signed
MOU. In contrast, the language in the draft MOU (which won't become effective until CCOM approval) is
intended to allow a longer, broader stay of non-SJ matters to allow the parties to get to a signed
agreement.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (office phone)


On Mar 3, 2017, at 9:15 AM, Hinton, Paula W.
<PHinton@winston.com<mailto:PHinton@winston.com>> wrote:
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Okay, got it open.  It should say that the only items stayed are the “conduct of depositions and the
expert report deadlines if and when approval of the MOU is obtained from the Commission and the
Advisory Board”.


There are applications for subpoenas pending too that are not technically motions so we want to say
what is stayed….thanks all..copying Rich here too who worked with me on the language with Phelan.


Paula W. Hinton


Partner


T: +1 (713) 651-2600


D: (713) 651-2663


M: (713) 504-6530


M: (832) 202-8648
F: (713) 651-2700


www.winston.com<http://www.winston.com/>
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From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Thursday, March 02, 2017 6:31 PM
To: Bielarski, Edward J <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
Cc: Hinton, Paula W. <PHinton@winston.com<mailto:PHinton@winston.com>>
Subject: Draft MOU - v2


Hello Ed – Per our discussion.  After Paula has reviewed Section 7, feel free to transmit.  Remember to
include the City Commission on your transmittal email to GREC, as that seemed to be their direction
today.


Hello Paula – Please review Section 7 to confirm whether it is consistent with our earlier discussion, if
not, please revise accordingly.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)


Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone.


NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received
this email in error, please immediately reply to the sender, then delete the email.  Thank you.


________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.



http://www.winston.com/

mailto:shalleynm@cityofgainesville.org
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From: Baxley, Robin L.
To: Dl_gru_leadershipteam
Cc: Dl_gru_execassist
Subject: March 2, 2017 CCom Agenda
Date: Wednesday, March 01, 2017 1:48:54 PM
Attachments: ccom 3.2.17 meeting agenda.pdf


Attached please find the agenda for tomorrow’s City Commission meeting.  We
submitted the following items:
 
Consent Agenda
160743 – Professional Services Agreement Extension for Financial Advisory Services
Request to executive a 5 year extension of our contract with PFM.
 
150907 – Rules of the Utility Advisory Board
Rules of procedure for UAB meetings, presented for Commission approval.
 
160805 – Joint Meeting with UAB
Request for Commission to schedule a joint meeting with the UAB on 3/23/17 to
discuss GRU’s 5-year planning forecast.
 
Regular
160267 – MWTP Electrical Upgrade
Request for permission to select Ortega Industrial Contractors, Inc. for construction of
the Murphree plant electrical system upgrade.
 
160799 – Draft MOU with GREC
First public discussion with Commission regarding the draft MOU with GREC and the
suggested offer for the plant. 
 
160811 – HB759 Regarding Governance & Management of Certain of the City’s
Utility Assets.
Request for approval for the Charter Officers to draft an impact statement regarding
how GRU and the City would be affected by being governed by an independent
board.
 
Proclamations
160783 – The Florida Municipal Electric Association is celebrating their 75th


anniversary.  GRU works closely with this organization and has drafted this
proclamation to honor FMEA’s history and GRU’s relationship with them.
 
Ordinances – First Reading
160725 - Infrastructure Improvement Areas for Water and Wastewater Gravity
Collection Systems
Revise infrastructure improvement area user fees for water and wastewater gravity
collection in the Innovation District Area
 
 



mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=baxleyrl35710854

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=dl_execteam
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200 East University Avenue



Gainesville, Florida  32601
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City Commission



Mayor Lauren Poe (At Large)



Commissioner Harvey Budd (At Large)
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business days in advance.  TTY (Text Telephone Telecommunication Device) users 



please call 711 (Florida Relay Service).  For Speech to Speech (STS) relay, please call 



1-877-955-5334. For STS Spanish relay, please call 1-877-955-8773.  For STS French 



Creole relay, please call 1-877-955-8707.



Meeting Agenda



MODIFIED AGENDA











March 2, 2017City Commission Meeting Agenda



1:00pm - CALL TO ORDER - Afternoon Session



AGENDA STATEMENT



"Citizens are encouraged to participate in City of Gainesville meetings.  In 



general, speakers will be limited to 3 (three) minutes per agenda item.  



Additional time may be granted by the Mayor or by the City Commission as 



directed.  The City of Gainesville encourages civility in public discourse and 



requests that speakers limit their comments to specific motions and direct their 



comments to the Chair.  Signs or Props are not permitted in the meeting room.  



Citizens are encouraged to provide comments in writing to the Clerk of the 



Commission before meetings and/or during meetings for inclusion into the public 



record.  Citizens may also provide input to individual commissioners via office 



visits, phone calls, letters and e-Mail, that will become public record.  In some 



instances, i.e., Quasi-Judicial Hearings, these particular contacts may be 



prohibited."



ROLL CALL



INVOCATION



Prophet George Young



ADOPTION OF CONSENT ITEMS - GRU, General Government, Audit & Finance 



Committee and General Policy Committee Items



160782. City Commission Minutes (B) 



RECOMMENDATION The City Commission approve the minutes of 



January 31, February 2, and February 16, 2017.



160782_Minutes_20170302.pdf



160782_Minutes_20170302.pdf



160786. Resignation of Debi Martinez from the Gainesville/Alachua County 



Cultural Affairs Board (B)



RECOMMENDATION The City Commission accepts the resignation of 



Debi Martinez, effective immediately.



160786_ResignationDebiMartinez_20170302.pdf



160768. FCHR CHARGE - NICOLE MARSHALL V. CITY OF 



GAINESVILLE; FCHR CHARGE No. 2017-00135 (NB)



Explanation: On February 6, 2017, the City of Gainesville received a Charge of 
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Discrimination from the Florida Commission on Human Relations.  Ms. 



Marshall, a former City employee, alleges discrimination because of her 



race, color, disability, as well as unlawful retaliation.



RECOMMENDATION The City Commission authorize the City Attorney 



to represent the City in the case styled Nicole 



Marshall v. City of Gainesville; FCHR CHARGE 



No. 2017-00135.



160743. Professional Services Agreement Extension for Financial Advisory 



Services (NB)



**This item was presented to the Utility Advisory Board on 2/15/17.**



 



Explanation: GRU employs the services of a financial advisor to assist in developing 



and implementing strategies to meet the Utility’s long-term capital 



financing needs. The financial advisor supports staff in evaluating 



financial options, helps with technical aspects of designing financial 



arrangements and instruments, and aids in representing the Utility’s 



interest in financial market dealings. Due to the significance of 



information provided by a financial advisor, it is imperative that GRU 



receive information from the most experienced and knowledgeable 



public utility financial advisory firm.



Public Financial Management, Inc. (PFM) has served as GRU’s financial 



advisor since 2006, after being selected as a result of an extensive, 



competitive evaluation process. The current contract received 



authorization from the City Commission on January 19, 2012 to enter 



into a five year contract with PFM. The contract is set to expire on March 



31, 2017, unless earlier amended. The contract provides for up to 



five-years of contract amendments upon mutual agreement of the 



parties and negotiation of the contract prices. Given the current 



economic environment, PFM’s knowledge and experience with the 



complexity of GRU’s structure and PFM’s solid past performance, staff 



believes that it is in GRU’s best interest to retain PFM’s services for the 



extensive resources they offer.



A proposed monthly retainer fee of $5000.00 per month is competitive in 



the industry. Other fees for bond, investment, and project expenses are 



paid based on established rates and the project requirements on an 



as-needed basis.



This item was presented to the Utility Advisory Board at its February 15, 



2017 regular meeting.



Funds are available in the FY 2017 budget and will be requested in 



subsequent year budgets.



Fiscal Note:



RECOMMENDATION The City Commission: 1) authorize the General 



Manager, or his designee, to negotiate and 
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execute up to five (5) years of contract 



amendments with Public Financial Management, 



Inc. for Financial Advisory Services, subject to the 



approval of the City Attorney as to form and 



legality; and 2) approve the issuance of purchase 



orders to Public Financial Management, Inc. in 



amounts not exceeding $120,000 for each year of 



the contract amendment pending final 



appropriation of funds for each fiscal year. 



UAB Recommendation:  The UAB recommends 



that the Commission approve the contract 



amendment.



150907. Rules of the Utility Advisory Board (B)



Explanation: At their February 15, 2017 regular meeting, the Board did a final review 



of their draft rules, which had been revised by the City Attorney on the 



Board's behalf.  They voted 5-1 (with member Annie Orlando in dissent 



and member Darin Cook absent) to accept the rules as drafted and to 



send them to the City Commission for final approval.



RECOMMENDATION Approve the rules of the Utility Advisory Board as 



drafted.



150907 Board Logistics Matrix 20160412



150907 UAB Draft Rules 20160504



150907 UAB Rules of Order - Draft  20160504



150907 UAB Draft Rules 20160720



150907 UAB Draft Rules 20161116



150907 UAB Draft Rules 20161201



150907 UAB Draft Rules 20170118



150907 UAB Draft Rules-Orlando Revision 20170118



150907 Draft Rules of Procedure - UAB 20170215



150907 Final UAB Rules of Procedure 20170302



150085. Implementation for Parks, Recreation & Cultural Affairs Master 



Plan and Continued Acquisition of Conservation and Park Land (B)



This item requests that the City Commission review and approve 



additions to the priority list of the Land Conservation and Park 



Acquisition Program.



Explanation: At the November 15, 2012 meeting, the City Commission approved the 



Parks, Recreation and Cultural Affairs (PRCA) Master Plan. The PRCA 



Master Plan calls for the City to acquire land adjacent to parks and 
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centers in order to allow for future expansion. 



Since 2009, the City has been attempting to acquire the first and second 



priority properties on the approved Land Conservation and Acquisition 



list.  Some landowners have been willing to sell, but others have not. 



Since many of the priority landowners are unwilling to sell or are at an 



impasse on price, staff evaluated undeveloped parcels within City limits 



and outside the City limits but within the urban reserve for potential 



acquisition.  Thirteen (13) parcels of interest were identified and added 



to the land acquisition priority listing on April 5, 2012.  Twenty-one (21) 



passive/conservation parcels were approved to be added to the list by 



the City Commission on July 16, 2015.



This request is to add six (6) new parcels to the PRCA land acquisition 



list to expand four (4) parks.  The first proposed addition would expand 



the City’s 29th Road Nature Park by 3.54 acres.  The second proposed 



addition would expand Colclough Pond Nature Park by 36.4 acres and 



potentially provide public access and parking.  A third proposed addition 



would expand Split Rock Conservation Area by 15 acres and potentially 



provide public access and parking.  The last proposed addition is 



adjacent to the City’s TB McPherson Park and could expand the park to 



provide additional amenities and parking. Additionally, the Wild Spaces 



Public Places approved project list includes all four (4) parks for potential 



improvements.  



In accordance with PRCA departmental policy on “Acquisition of 



Conservation Lands,” additional parcels are selected by the following 



prioritization criteria: a) expand an existing conservation area; b) connect 



existing conservation areas together; or c) are within a Strategic 



Ecosystem, or have sensitive habitat, or the potential for species that 



are listed statewide or nationally as rare, threatened, or endangered.



None at this time.Fiscal Note:



RECOMMENDATION The City Commission: 1) review the Land 



Conservation and Acquisition Table; and 2) 



approve this update to the priority list of the Land 



Conservation and Park Acquisition Program.



150085A_UpdatedList_20150716.pdf



150085B_Maps_20150716.pdf



150085A_Land Acq List_20170302.pdf



150085B_Acq working map Jan 17 NW_20170302.pdf



150085C_Acq working map Feb 17 SE_20170302.pdf



150085D_Acq working map Feb 17 SW_20170302.pdf



160594.



Revision to the Regional Transit System (RTS) Employee Bus Pass 



Program (B)
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This item is a request for the City Commission to approve the 
continuation of the Employee Bus Pass Program as a routine RTS 
program, authorize the City Manager or designee to execute service 
agreements with local agencies for the Employee Bus Pass Program, 
and authorize approval authority to the City Manager or designee 
for future minor program modifications



Explanation: The Employee Bus Pass Program was created to alleviate traffic and 



parking problems, particularly at the University of Florida (UF) and 



Downtown.  The program has been in effect since January 24, 2000, 



with UF employees being the first to participate.  Currently over 30,000 



employees from several agencies participate in the program including 



UF, Santa Fe College (SF), the City of Gainesville, Alachua County, UF 



Health, North Florida and South Georgia Veterans Health System (VA), 



and others.



RTS desires to continue the Employee Bus Pass Program. RTS 



reviewed usage rates between FY14 and FY16 and proposes 



establishing a variable cost program during the next period of contract 



renewals starting in 2017. This will help ensure the program goal of 



capturing $0.75 per trip is more likely achieved. New participants can be 



offered a set base rate that is then adjusted based on usage rates at 



their next contract renewal period.  This ensures that RTS captures its 



minimum target amount, while customizing the employers’ costs for 



participating to align with actual use of the program.



The 2016 program brought in revenue in the amount of $233,715.  RTS 



projects that based on the program adjustment, revenues could  



increase by as much as $47,000 for the 2017 program.



Fiscal Note:



RECOMMENDATION The City Commission: 1) approve the continuation 



of the Employee Bus Pass Program as a routine 



RTS program, 2) authorize the City Manager or his 



designee to execute service agreements with local 



agencies for the Employee Bus Pass Program, 



subject to approval by the City Attorney as to form 



and legality; and 3) authorize approval authority 



for the City Manager or designee for future minor 



program modifications.



160594_Employee Bus Pass Program Guidelines_20170302.pdf



160744. Voluntary Annexation Petitions for 100+ Acres Owned by Multiple 



Property Owners South of Archer Road and West of I-75 (B)



This is the submission of petitions for voluntary annexation of 



parcels 06943-002-000, 06944-000-000, 06944-001-000, 



06949-000-000, 06949-001-000, 06949-002-000, a portion of 



06951-000-000, 06952-000-000, 06952-001-000, 06952-002-002, and 



06952-003-000, which are owned by multiple property owners. There 
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are 11 total parcels, six (6) of which have single family homes and 



five (5) of which are vacant. The total annexation area is 



approximately  107.7+/- acres  and is located south of Archer Road 



and West of I-75. 



 



Explanation: Paul and Joan Florence have submitted a petition to the City of 



Gainesville for voluntary annexation of   parcel 06943-002-000. Jeffery 



A. Brakke has submitted a petition to the City of Gainesville for voluntary 



annexation of parcel 06944-000-000 and parcel 06944-001-000. Denson 



& Herndon, Et Al have submitted a petition to the City of Gainesville for 



voluntary annexation of parcel 06949-000-000. Charlotte L. Howard has 



submitted a petition to the City of Gainesville for voluntary annexation of 



parcel 06949-001-000. Morris Sheffield has submitted a petition to the 



City of Gainesville for voluntary annexation of parcel 06949-002-000. 



Randall Coy Watson has submitted a petition to the City of Gainesville 



for voluntary annexation of a portion of parcel 06951-000-000. Youram 



S. Sukhram has submitted a petition to the City of Gainesville for 



voluntary annexation of  parcel 06952-000-000. M.D. and Sharon 



Sheffield have submitted a petition to the City of Gainesville for voluntary 



annexation of parcel 06952-001-000. Mario and Eloisa Zarragoitia and 



Mario L. Zarragoitia have submitted a petition to the City of Gainesville 



for voluntary annexation of parcel 06952-002-002. Jerry A. Rosenberg 



has submitted a petition to the City of Gainesville for voluntary 



annexation of parcel 06952-003-000.



Collectivelly these parcels are located south of SW Archer Road, west of 



Parcel 07240-049-000, the City of Gainesville boundary, and Brooks 



Estate, north of SW 57th Avenue, and east of SW 63rd Boulevard. 



 



In order to annex these parcels into the City limits, the owner must 



submit a petition to the City of Gainesville for voluntary annexation. Staff 



has reviewed the requirements of the Municipal Annexation or 



Contraction Act (Chapter 171, Florida Statutes).  This area meets the 



requirements of the Act and is appropriate for annexation.



The current taxable value of the parcels is approximately $513,200, and 



select parcels are being annexed with the intent of future development. 



The developer is proposing a residential use, which could potentially 



result in a greater taxable value and revenue from the fire assessment. 



The cost of providing municipal services has not been determined at this 



time, but will continue to be assessed as the development moves 



forward.



Fiscal Note:



RECOMMENDATION The City Commission: 1) receive the petitions for 



annexation and make findings that it contains the 



signature of the property owners or authorized 



agents; 2) authorize the Mayor to provide notice to 



the Alachua County Board of County 



Commissioners; and 3 ) authorize the City 



Attorney to prepare and the Clerk of the 



Commission to advertise ordinances relating to the 
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annexation of the area, if appropriate



160744A_Letter_of_Transmittal_20170302



160744B_06943-002-000_20170302



160744C_06944-000-000_20170302



160744D_06944-001-000_20170302



160744E_06949-000-000_20170302



160744F_06949-001-000_20170302



160744G_06949-002-000_20170302



160744H_06951-000-000_20170302



160744I_06952-000-000_20170302



160744J_06952-001-000_20170302



160744K_06952-002-002_20170302



160744L_06952-003-000_20170302



160744M_Annexation Map-Archer rd_20170302



160805. Joint Meeting with Utility Advisory Board (NB) 



MODIFICATION - ADDED ITEM TO CONSENT AGENDA



Explanation: GRU staff is requesting a joint meeting of the City Commission and the 



Utility Advisory Board to discuss GRU's 5 year planning forecast.



RECOMMENDATION The City Commission schedule a joint meeting 



with the Utility Advisory Board on March 23, 2017 



at 1:00 p.m.



130847. Lot #10 First Amendment to Amended and Restated Contract for 



Sale and Purchase; and Second Amendment to License Cancellation 



and Termination Agreement (B)



This is a request for the City Commission to approve (1) the Lot #10 



First Amendment to Amended and Restated Contract for Sale and 



Purchase (Horizon Hospitality Management, Inc.); and (2) Second 



Amendment to License Cancellation and Termination Agreement 



(MCG Parking, LLC, for SW Downtown Garage parking) extending 



dates and increasing consideration requirements).



MODIFICATION - ADDED ITEM TO CONSENT AGENDA



Explanation: On February 2, 2017, the City Commission approved extending dates 



and increasing consideration requirements regarding disposition of Lot 



#10.  
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The attached documents reflect the Commission’s direction regarding 



extension of dates and receipt of additional consideration.



The City has received $25,000 towards the purchase price of Lot #10 



and has increased total deposits to $150,000 with the next deposit of 



$50,000 scheduled for receipt on March 20, 2017.



Fiscal Note:



RECOMMENDATION The City Commission approve (1) the First 



Amendment to Amended and Restated Contract 



for Sale and Purchase between Horizon 



Hospitality Management, Inc. and the City; and (2) 



Second Amendment to License Cancellation and 



Termination Agreement between MCG Parking, 



LLC and the City, and authorize the City Manager 



to execute the foregoing agreements subject to 



review by the City Attorney as to form and legality 



and to deliver and receive payments in 



accordance with the license termination 



agreement upon the closing on the sale of Lot 



#10.
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130847A_3-10-14 Appraisal Lot10_20140417.pdf



130847B_Resolution for Lot 10_20140417.pdf



130847C_Exhibit A to Resolution_20140417.pdf



130847D_Exhibit B to Resolution_20140417.pdf



130847C-MOD_Exhibit A - Legal Description for Lot 10_20140417.pdf



130847_Resolution_20140417.pdf



130847A_Horizon Hospitality Mgmt Proposal_20150305.pdf



130847B_Horizon Hospitality Mgmt Artist Rendering_20150305.pdf



130847C_Horizon Hospitality Mgmt_Sample Hotel Conceptual Planning Efforts_20150305.pdf



130847D_Horizon Hospitality Mgmt Gainesville Hotel Oral Ppt Presentation_20150305.pdf



130847E_Horizon Hospitality Mgmt Economic Impact Analysis_20150305.pdf



130847F_Horizon Hospitality Mgmt Prototype siteplan drawings_20150305.pdf



130847G_Bedford Lodging Proposal_20150305.pdf



130847H_Bedford Lodging Ppt Presentation_20150305.pdf



130847i_FINAL ADD #1_20150305.pdf



130847j_FINAL RFP_20150305.pdf



130847K_Oral Eval Evaluator #1 #2 and #3_20150305.pdf



130847L_Written Eval Evaluator #1 #2 and #3_20150305.pdf



130847M_Lot #10-BID TAB_20150305.pdf



130847N_Proposal Eval Summary_20150305.pdf



130847o_Memo to City Commission dated 02-12-15_Recordings of Lot 10 RFP Evaluation Proceedings_20150305.pdf



130847N_MOD_Proposal Eval Summary_20150305.pdf



130847A_Lot#10 Term Sheet_20150806.pdf



130847B_Letter_20150806.pdf



130847_MOD_Lot#10 Term Sheet_20150806.pdf



130847B-MOD_Email_20150806.pdf



130847A_Lot 10 Sale Contract_20150820.pdf



130847B_Lot 10 License Agreement for Parking (Horizon Hospitality)_20150820.pdf



130847C_Lot #10 Visuals_20150820.pdf



130847A_Interlocal Agreement_20150903.pdf



130847B_2nd Amendment to Interlocal_20150903.pdf



130847A_2nd Amendment to Interlocal_20150903.pdf



130847B_Interlocal Agreement_20150903.pdf



130847C_AC 8-10-15 Commission Mtg Minutes_20150903.pdf



130847D_AC 8-20-15 Special Mtg Agenda_20150903.pdf



130847_Order_20150903.pdf



130847_agreement_20150903.pdf



130847B_Parking Garage Financial Trends 383 space revised_20151119.pdf
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130847A_Lot 10 License Agreement for Parking_20160121.pdf



130847B_Parking Garage Financial Trends 383 space revised_20160121.pdf



130847C_First Amendment to Contract - Lot 10_20160121.pdf



130847D_Lot10 License for Parking Agreement_Ppt_20160121.pdf



130847E_Executed Contract for Purchase HHM_20160121.pdf



MOD_130847_Dec 31, 2015 Email RE New Contract Amendments_20160121.pdf



130847_AppraisalofLot#10_20161020.pdf



130847_Amended and Restated Contract for Sale and Purchase_20161020.pdf



130847_Amended and Restated Contract for Lot 10_20170202.pdf



130847A_Demand Letter to HHM_20170202.pdf



130847B_HHM Letter of Intent 1_20170202.pdf



130847C _HHM Letter of Intent 2_20170202.pdf



130847D_City Response to HHM_20170202.pdf



130847E_HHM Response to City_20170202.pdf



130847F_City Letter to HHM regarding Request for Hearing_20170202.pdf



130847_MOD_COG-Telephone Log  Emails for Project Mobilization-11-30-2016.20170202pdf.pdf



130847G_Letter_20170202.pdf



130847A_Second Amendment to License Cancellation and Termination Agreement_20170216.pdf



130847_First Amendment to Amended and Restated Contract_20170216.pdf



130847A-MOD_Lot 10 1st Amendmt to Amended and Restated Contract_20170302.pdf



130847B-MOD_Lot 10 2nd Amendmt to License Cancellation and Termination_20170302.pdf



ADOPTION OF REGULAR AGENDA



GENERAL CITIZEN COMMENT - For items not on the agenda, limited to 3 



minutes per citizen and not to exceed 30 minutes total



BUSINESS DISCUSSION ITEMS - GRU and General Government items placed on 



the agenda by the Charter Officers or moved from Consent.



160760. Nominations - Library District Board of Trustees (B)



Explanation: The Library District's Board of Trustees consists of seven (7) members 



appointed by the Library District Governing Board.  Three (3) of the 



seven members are City of Gainesville representative, three (3) are 



Alachua County representatives, and one (1) is a representative of the 



Alachua County League of Cities.  The term of City Representative 



Robert Woody expires on March 31, 2017.



The Library District advertised one City of Gainesville vacancy, one 



Alachua County vacancy and one Alachua County League of Cities 



vacancy from January 10, 2017 - February 10, 2017.  Two applications 
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for the City of Gainesville position were received.



The applications and a list of the current members of the Board of 



Trustees are attached.



RECOMMENDATION The City Commission nominate the applicants for 



consideration of appointment by the Library 



District Governing Board.



160760_library district nominations_20170302.pdf



160267. Murphree Water Treatment Plant Electrical Upgrade (B)



**This item was presented to the UAB on 2/15/17.**



 



Explanation: The Murphree Water Treatment Plant (WTP) is the sole source of 



drinking water for 189,000 GRU customers daily. The treatment 



equipment used to produce drinking water is primarily powered by 



electricity. The electrical equipment for the most critical water treatment 



equipment was installed with the original plant in 1975.  The equipment 



has reached the end of its functional life and spare parts are not readily 



available for this equipment. Several electrical components have 



recently failed resulting in time intensive and expensive repairs.  GRU 



must replace and upgrade the power system components to ensure 



reliable and safe drinking water service to its customers. 



The Murphree Water Treatment Plant Electrical Upgrade includes a new 



building with associated electrical equipment to power and control the 



existing plant processes. In 2015 the City Commission approved a 



contract with CH2M for design of the electrical system upgrades. Design 



was completed in 2016 and an informational item was presented to the 



Utility Advisory Board (UAB) and City Commission in September 2016 to 



explain the proposed evaluated bidding process. The project is now 



entering the construction phase. 



An Invitation to Bid was issued by GRU Purchasing to thirty-three (33) 



contractors and was posted on GRU’s web page. A mandatory pre-bid 



meeting was held. Seven bids were received, four as no bids. Bids were 



evaluated based on pricing, experience, project approach, safety, small 



business, and local preference. Ortega Industrial Contractors, Inc. 



provided the best evaluated bid. A tabulation of the bids received is 



attached for reference.



The item was presented to the Utility Advisory Board on 2/15/17.



The construction contract is proposed to be awarded for $7,937,885. 



The total construction phase cost is estimated at $11,000,000 which 



includes outside engineering services, owner direct purchases, and 



GRU staff time.  The construction phase has been planned in the water 



system capital budget over a 3 year period.



Fiscal Note:
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RECOMMENDATION Staff recommends that the City Commission: 1) 



authorize the General Manager, or his designee, 



to execute a contract with Ortega Industrial 



Contractors, Inc., subject to approval by the City 



Attorney, for the construction of the Murphree 



Water Treatment Plant Electrical System Upgrade 



Project; and 2) approve the issuance of a 



purchase order to Ortega Industrial Contractors, 



Inc. for the project in the amount of $7,937,885 



subject to approval of the City Attorney as to form 



and legality, subject to the final appropriation of 



funds.



UAB Recommendation:  The UAB is in agreement 



with staff's recommendation.



160267 CH2M Elec Eval Facilities Asmt 2016.08.17



160267 Murphree Water Plant Elec Upgrade Pres 20160817



160267 CH2M Elec Eval Facilities Asmt 20160901



160267 Murphree Water Plant Elec Upgrade Pres 20160901



160267 MWTP Bid Tab wPricing 20170215



160267 MWTP Electric Upgrade Presentation 20170215



160267 MWTP Electric Upgrade Presentation 20170302



160267 CC Bid Tab 2016-090 with Pricing 20160302



160496. Special Event Support Policy for General Government (B)



This item relates to City Commission consideration and approval of a 



policy addressing City support for non-profit and government 



agency special events.  **ESTIMATED STAFF PRESENTATION 10 



MINUTES**



Explanation: At the August 4, 2016 City Commission meeting, the issue of City 



co-sponsorship of special events came up for discussion.  Recently, an 



increasing number of organizations have requested the City to support 



their special events on City property which, if approved, results in a 



reduction of City fees for the special event.  



The City is becoming a significant hub for festivals and special events 



resulting in increasing interest in the use of City property in which to hold 



them.  Non-profit organizations and government agencies often seek 



reductions in fees, fee waivers and/or City co-sponsorship of their 



events.  This increased level of activity, and the expectation that this will 



continue to increase in the future, results in the need for the City to 



establish sound policies and procedures for managing these requests.   



Fee Reductions, Fee Waivers and Co-sponsorships for events and 
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programs have been handled on a case-by-case basis.  In the past, the 



City Commission budgeted City Commission contingency funds which 



could be used for City Commission-directed projects, donations, 



sponsorships and co-sponsorship requests which were brought before 



the City Commission for consideration.  During the Fiscal Year 2010 



budget process, the City Commission contingency funds were 



eliminated from the budget. 



Staff has encouraged organizations interested in funding support from 



the City to consider applying for the Support Service Grants if they meet 



the general requirements.  The Parks, Recreation and Cultural Affairs 



Department manages the Support Services Grant process that occurs 



during the 2-year budget cycle.  Grants are available to 501 (c) (3) 



non-profit organizations to help cover the cost of City provided services 



needed to support the special events.  Staff has developed a policy for 



City Commission consideration outlining how these requests could be 



handled in the future.



At the November 17, 2016 meeting the City Commission requested staff 



to report back on revisions to the proposed fee waiver and financial 



impacts.



Revenues generated through applications, permits, rentals and related 



fees help offset administrative/operating costs and are generally 



deposited in the general fund and are calculated each year as 



anticipated revenues.  If Fee Reductions, Fee Waivers and/or Support 



Grants increase this may result in a decline in anticipated revenues and 



an increase in operating costs for certain departments.



Fiscal Note:



RECOMMENDATION The City Commission: 1) hear a presentation from 



City staff on revisions to the draft policy; 2) provide 



additional input and guidance on the draft policy; 



and 3) direct staff to finalize the policy and return 



to the City Commission with a resolution for 



adoption of the policy.



160496_Special Events Fee Waiver Policy_20161117.pdf



160496A_Special Events Fee Waiver Policy final draft_20170302.docx



160496B_ Graph 2014-2016 Events Revenue_20170302.pdf



160739. Grant Funding to Retrofit the Martin Luther King, Jr. Facility as an 



Emergency Shelter (NB)



This item recommends that the City Commission authorize the City 



Manager to accept grant funds from the FY2016/17 State of Florida 



Division of Emergency Management Hurricane Shelter Retrofit 



Project program. 



Explanation: The Martin Luther King, Jr. building was constructed in 1995 and should, 



therefore, meet the advanced building codes required post-Hurricane 



Page 14 City of Gainesville Printed on 3/ 1/17 at  1:21 pm  





http://Gainesville.legistar.com/gateway.aspx?M=F&ID=0e8609dc-fa7c-4022-a1fe-3e38d1ccfcc6.pdf


http://Gainesville.legistar.com/gateway.aspx?M=F&ID=87fa6201-ecc1-4a77-801f-86dd8e94d503.docx


http://Gainesville.legistar.com/gateway.aspx?M=F&ID=304ac291-c1a1-480d-b178-2afc9c1ed396.pdf


http://gainesville.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=26831








March 2, 2017City Commission Meeting Agenda



Andrew.  Mr. Danny Kilcollins from the Florida Division of Emergency 



Management (FDEM) informed staff that the building could qualify for 



the FDEM grant-funded retrofit program.



The FDEM is offering the City reimbursement funding up to $200,000 to 



complete the retrofit.  The first phase provides funding up to $15,000 to 



conduct an engineering study to determine the feasibility of retrofitting to 



current ARC 4496 hurricane shelter standards, as well as wind design 



and load path standards; to write an appropriate Scope of Work; and to 



estimate the cost to complete the needed work. The second phase 



funding provides up to $185,000 for the installation of window, door, 



louver or other opening protection measures (or other types of minor 



structural projects), and for protection, wiring, and switching for buildings 



where generators may be used temporarily.   The project must meet the 



ARC 4496 hurricane shelter selection guidelines upon completion of the 



grant activities/scope-of-work and be on the inventory for public shelter 



space for fifteen years. 



The project will require coordination with Alachua County Emergency 



Management as the grant will not pay for a generator to power the 



facility.  The generator costs will need to be identified during the first 



phase of the project.  If the facility is operated as an approved shelter 



within Alachua County, the cost of the generator may be borne by the 



County.  This will have to be evaluated as the project proceeds, however 



there may be a need to seek City funding through the General Fund 



fund balance.



The City must notify FDEM of its intent by March 6th, 2017.



There is no match required.  The only potential cost to the City may be 



associated with a generator purchase and installation which would need 



to be funded from General Fund fund balance.



Fiscal Note:



RECOMMENDATION The City Commission authorize the City Manager 



to apply for, accept, and execute any and all 



related documents regarding the FDEM Shelter 



Retrofit Project subject to approval by the City 



Attorney as to form and legality.



160789. Commissioner Todd Chase - Gainesville Candidate and 



Commissioner Oath (NB) 



RECOMMENDATION The City Commission discuss and take action 



deemed appropriate.



160799. Draft Memorandum of Understanding with GREC (B)



MODIFICATION - ADDED ITEM TO AGENDA.



Explanation: The impact of the Power Purchase Agreement (PPA) with GREC is both 
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financial and operational in addition to legal.  The core of the PPA’s 



financial impact is GRU’s obligation to pay GREC $194,709 a day for 



what is termed “Available Energy”.  This cost represents GREC’s cost of 



ownership and fixed cost of operations.  



Staff believes that for the right buyout price, GRU can reduce the 



$194,709 a day to which it is already obligated.  A buyout of GREC’s 



PPA will generate savings in the hundreds of millions of dollars if GRU 



can negotiate a reasonable buyout price.



Based on the history of the GRU/GREC relationship, staff believes that 



the draft, non-binding MOU, written from GRU’s perspective, is critical in 



moving the conversation forward.  The MOU sets a framework under 



which both GRU and GREC can move toward a contract to buy out the 



PPA.  The MOU has not been executed by either GREC or GRU.  GRU 



anticipates that there will be further discussions between the parties 



over the conditions.



The draft MOU is not a binding agreement.  As further negotiation takes 



place, the fiscal impact will be thoroughly discussed in public forums.



Fiscal Note:



RECOMMENDATION The City Commission and staff discuss:



1.  The draft MOU, inherent risks of a purchase 



and how GRU weighed the risks



2.  Future steps



160799 GRU-GREC Draft MOU 20170302



160799 GRU-GREC MOU Facts 20170302



160799 Draft MOU w-GREC Presentation 20170302



160811. House Bill 759 regarding governance and management of certain of 



the City's utility assets (B) 



MODIFICATION - ADDED ITEM TO AGENDA



RECOMMENDATION Direct the City Attorney to work with the City 



Manager, General Manager for Utilities, Equal 



Opportunity Director, Clerk of the Commission and 



the City Auditor, to prepare and distribute an 



impact statement as described in this agenda 



item.



160811_House Bill 759_20170302.pdf



COMMITTEE DISCUSSION ITEMS -  Items placed on the agenda by the Audit & Finance 



Committee or General Policy Committee or moved from Consent



OTHER POLICY DISCUSSION ITEMS - If the Commission does not get to these 



items, they are continued to the next regular Commission meeting or such other 



regular or special meeting or workshop, as the Commission directs
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INFORMATIONAL PRESENTATIONS - Items that do not request or require any 



Commission action.  If the Commission does not get to these items, they are 



continued to the next regular Commission meeting or such other regular or 



special meeting or workshop, as the Commission directs.



4:30 - 5:30pm Dinner Break



5:30 - Call to order Evening Session



PLEDGE OF ALLEGIANCE



PROCLAMATIONS/SPECIAL RECOGNITIONS



160777. Jean Lansford, Carson Bell, John Jopling, Thomas Fasulo, Green 



Clean Homes and Searchlight Yoga Day - March 2, 2017 (B)



RECOMMENDATION Star Good Neighbor Thomas Fasulo and John 



Jopling, Star Volunteer Carson Bell and Jean 



Lansford and Star Green Business Searchlight 



Yoga and Green Clean Homes to accept the 



proclamation.



160777_StarVolunteer_20170302.pdf



160777_StarVolunteerSign_20170302.pdf



160778. Shawn Harrigan Day - March 2, 2017 (B)



RECOMMENDATION Shawn Harrigan to accept the proclamation.



160778_ShawnHarrigan_20170302.pdf



160779. Tom Hart and Leela Corman, Hector Puig and Hector Framing and 



Gallery and Angela Terrell Day - March 2, 2017 (B)



RECOMMENDATION Artists/Educators Tom Hart and Lela Corman, 



Hector Framing and Gallery Owner Hector Puig 



and Educator Angela Terrell to accept the 



proclamation.



160779_ArtAward_20160302.pdf



160780. Ken and Linda McGurn Day - March 2, 2017 (B)
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RECOMMENDATION Citizens and Business Owners Ken and Linda 



McGurn to accept the proclamation.



160780_KenandLindMcGurn_20170302.pdf



160783. Florida Municipal Electric Association Day - March 2, 2017 (B)



RECOMMENDATION GRU General Manager Ed Bielarski to accept the 



proclamation.



160783_FMEA_20170302.pdf



160784. Perry C. McGriff, Jr. Lifetime Blood Donor Week - March 6-10, 



2017 (B)



RECOMMENDATION Family of Perry C. McGriff, Jr. to accept the 



proclamation.



160784_PerryMcGriffJr_20170302.pdf



GENERAL CITIZEN COMMENT - For items not on the agenda, limited to 3 



minutes per citizen and not to exceed 30 minutes total



PUBLIC HEARINGS



160684. Restricted Decal Parking Area Zone 9 Expansion (B)  



This item is a request to expand the existing Zone 9 restricted decal 



parking area to cover the area to the west side of SW 5th Terrace 



between West University Avenue and SW 2nd Avenue.  The existing 



Zone 9 currently stops on SW 6th Street, one block to the west. 



Explanation: A business property owner on SW 5th Terrace requested the City of 



Gainesville complete a feasibility study to implement decal parking in the 



blocks requested. The request was due to the lack of available parking 



in the immediate area.  The request also included implementing spaces 



for short term or customer use parking.  Zone 9 is a neighborhood decal 



parking zone that is established for Monday through Friday from 8:00 



AM to 4:00 PM.  



The Public Works Department Parking Operations staff conducted a 



study in accordance with the Gainesville Code of Ordinances, Chapter 



26, Section 26-117, Criteria and Procedures for Establishing Controlled 



Vehicular Parking Areas.  The ordinance requires that the parking 



occupancy rate be more than 50%.  The study revealed that the 



occupancy rate for this area was greater than 86%.  Based upon the 
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results, the two property owners located in the proposed area were 



mailed ballots and both ballots were returned in favor of the expansion.  



The next step will be for the City Commission to hold a public hearing.  A 



public notice was advertised and the registered property owners in the 



affected area have been noticed. The expansion can be implemented if, 



after the public hearing, the City Commission finds that the area meets 



the requirements of Chapter 26, Section 26-117 (a) of the Code of 



Ordinances and approves the expansion to include the studied area.



The existing parking spaces are all located on the west side of SW 5th 



Terrace, so the study did not include the east side of the street. The 



Continuum (425 W. University Ave) was not included in the study either 



because there is a five-level parking garage for the residents and visitors 



that is free for their use.  There are three separate bays of parking in the 



studied area:  11 spaces, 4 spaces and 19 spaces.  For best use, staff 



recommends the 11 and 19 space bays be designated Zone 9 decal 



parking and the 4 spaces in-between designated as two-hour time 



limited for visitor and customer use in the area.



Funding in the amount of $300 is available in the Public Works operating 



budget for materials and supplies.



Fiscal Note:



RECOMMENDATION The City Commission:  1) hold a public hearing; 2) 



consider the findings of the study, the 



recommendation of the City Manager, the results 



of the vote of the property owners, and any other 



information the Commission deems relevant; and 



3) decide whether to approve the expansion of 



Zone 9.



160684_MapZone9Addition_20170216.pdf



RESOLUTIONS - ROLL CALL REQUIRED



TRANSMITTAL HEARING



160486. COMPREHENSIVE PLAN AMENDMENT - TRANSPORTATION 



MOBILITY ELEMENT (B)



Ordinance No. 160486, Petition No. PB-16-143 CPA



An ordinance of the City of Gainesville, Florida, amending the 



Comprehensive Plan of the City of Gainesville by amending the 



Transportation Mobility Element to provide spacing requirements for the 



placement of fueling pumps and other accessory automotive uses in 



Policies 10.3.2 and 10.4.9; providing directions to the City Manager; 



providing a severability clause; providing a repealing clause; and 



providing an effective date.



Explanation: PLANNING AND DEVELOPMENT SERVICES DEPARTMENT STAFF 



Page 19 City of Gainesville Printed on 3/ 1/17 at  1:21 pm  





http://Gainesville.legistar.com/gateway.aspx?M=F&ID=767b6c51-2c16-42d2-b709-2e9601cb795b.pdf


http://gainesville.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=26578








March 2, 2017City Commission Meeting Agenda



REPORT



This petition amends Policies 10.3.2 and 10.4.9 of the Transportation 



Mobility Element of the Comprehensive Plan to provide greater flexibility 



for the placement of fueling pumps and associated canopies within 



proximity to residential zoning districts and PD zoned properties with 



predominantly residential uses. 



 



This petition was initiated at the direction of the City Commission at their 



August 18, 2016 Regular City Commission Meeting during the 



discussion of Item 160134, which was a request to construct a gasoline 



service station with 12 fueling positions near the Greater Duval 



neighborhood. The Commission directed Planning staff to prepare 



amendments to the Transportation Mobility Element of the 



Comprehensive Plan to include additional flexibility for the placement of 



fuel pumps when proximate to residential zoned properties and to 



amend the Land Development Code to address the placement of 



gasoline stations when abutting single family neighborhoods.



Policies 10.3.2 and 10.4.9 of the Transportation Mobility Element 



regulate gasoline stations and the placement of fueling pumps within the 



City. Currently, Policy 10.3.2 requires that all fueling pumps be located 



to the rear of buildings. The intent of the policy is to bring service station 



and associated convenience store buildings closer to the street and 



public sidewalk in order to provide a consistent street edge, improve 



pedestrian safety, improve site aesthetics, and comply with City 



requirements for building placement stipulated in many of the City's 



Special Area Plans. However, this requirement can result in fueling 



pumps and associated canopies, underground gasoline storage tanks, 



and loading and vehicular use areas being located closer to residential 



areas under certain circumstances. The proposed comprehensive plan 



text change proposes to amend this requirement to allow fueling pumps 



to be located at the side or the front of the building where a gasoline 



service station is located within 50' (straight line measurement) of a 



property with a residential zoning district or a PD zoning that is 



predominantly residential uses. This amendment would permit greater 



flexibility to locate the canopies and fueling stations further away from 



adjacent neighborhoods. Planning staff recommends a 50' radius in 



order to account for intervening right-of-way between the gas station 



and residential neighborhoods. Typical local street right-of-way widths 



range within the City between 36'-50' on average. 



Planning staff has analyzed the existing operational gasoline service 



stations within the City limits and have determined that approximately 7 



stores are located within a 50' proximity to residential zoning. All seven 



of these stations were built prior to the City implementing regulations 



within the Transportation Mobility Element requiring gasoline stations 



and convenience store facilities with fuel pumps to place fueling stations 



behind the service station building. As a result, the stations fuel pumps 



are currently considered legal non-conforming structures but would be 



rendered conforming with this amendment.



Fiscal Note:
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Public notice was published in the Gainesville Sun on October 11, 2016.  



The City Plan Board held a public hearing on October 27, 2016 and 



voted 6-1 to recommend the City Commission approve this petition.



CITY ATTORNEY MEMORANDUM



Section 163.3184, Florida Statutes, sets forth the procedure for 



amending the Comprehensive Plan. The first hearing is the transmittal 



stage and must be advertised at least seven days prior to the hearing. 



The second hearing is the adoption stage and must be advertised at 



least five days prior to the hearing. Within ten working days after the first 



hearing, the City must transmit the amendment to the reviewing 



agencies and to any other local government or state agency that has 



filed a written request for same. These agencies have 30 days after 



receipt of the amendment to forward comments to the City. The City 



must consider any written comments received during the second 



hearing. If adopted on second reading, the City will forward the 



amendment within ten working days to the state land planning agency 



and any party that submitted written comments.



Within 30 days following the City's adoption of this amendment to the 



Comprehensive Plan, any affected person may file a petition with the 



State Division of Administrative Hearings to request a hearing to 



challenge the amendment's compliance with Chapter 163, Florida 



Statutes. If not timely challenged, this amendment shall become 



effective 31 days after the state land planning agency notifies the City 



that the amendment package is complete. If timely challenged, this 



amendment shall become effective when the state land planning agency 



or the Administration Commission issues a final order determining that 



this amendment is in compliance with Chapter 163, Florida Statutes. No 



development orders, development permits, or land uses dependent on 



this amendment may be issued or commenced before this amendment 



has become effective.



RECOMMENDATION The City Commission:  1) approve Petition No. 



PB-16-143 CPA; and 2) adopt the proposed 



ordinance.



160486_Staff report and Exhibits A-F_20161027



160486A_draft ordinance_20170302.pdf



160486B_Staff report and Exhibits A-F_20170302



160486C_CPB minutes_20170302



160486D_Staff ppt_20170302



ORDINANCES, 1ST READING - ROLL CALL REQUIRED



160484. TEXT CHANGE - AMENDING GASOLINE AND ALTERNATIVE 



FUEL SERVICE STATIONS (B)
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Ordinance No. 160484, Petition PB-16-144 TCH



An ordinance of the City of Gainesville, Florida, amending Section 30-93 



Gasoline and alternative fuel service stations (GN-554), and food stores 



(MG-54) with accessory gasoline and alternative fuel pumps of the Land 



Development Code (Chapter 30 of the City of Gainesville Code of 



Ordinances) to provide compatibility requirements; providing directions 



to the codifier; providing a severability clause; providing a repealing 



clause; and providing an effective date.



Explanation: PLANNING AND DEVELOPMENT SERVICES DEPARTMENT STAFF 



REPORT



This petition amends Land Development Code Section 30-93. - Gasoline 



and alternative fuel service stations (GN-554), and food stores (MG-54) 



with accessory gasoline and alternative fuel pumps to provide 



compatibility requirements for the siting of these facilities near 



residentially zoned property. 



This petition was initiated at the direction of the City Commission at the 



August 18, 2016 Regular City Commission Meeting during the 



discussion of Item 160134, which was a request to construct a gasoline 



service station with 12 fueling positions near the Greater Duval 



neighborhood.  The Commission directed Planning staff to amend the 



Transportation Mobility Element of the Comprehensive Plan to include 



additional flexibility for the placement of fuel pumps when proximate to 



residential zoned properties and to amend the Land Development Code 



to address the placement of gasoline stations when abutting residential 



neighborhoods. 



Public notice was published in the Gainesville Sun on October 11, 2016.  



The City Plan Board held a public hearing on October 27, 2016 and 



voted 6-1 to recommend the City Commission approve this petition.



CITY ATTORNEY MEMORANDUM



This ordinance requires two hearings and shall become effective when 



the amendment to the City of Gainesville Comprehensive Plan adopted 



by Ordinance No. 160486 becomes effective as provided therein.



RECOMMENDATION The City Commission approve Petition No. 



PB-16-144 TCH; and 2) adopt the proposed 



ordinance.



160484_Staff report and Exhibits A-F_20161027



160484A_draft ordinance_20170302.pdf



160484B_Staff report and Exhibits A-F_20170302



160484C_CPB minutes_20170302



160484D_Staff ppt_20170302
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150406. ORDINANCE PROHIBITING SMOKING IN CITY PARKS AND 



RTS BUS FACILITIES (B)



Ordinance No. 150406



An ordinance of the City of Gainesville, Florida, amending the Code of 



Ordinances to prohibit smoking outdoors in all City parks and RTS bus 



facilities; by amending Article II and Article IV of Chapter 11.5; by 



amending Article II of Chapter 18; by amending Section 2-339 to provide 



a civil citation penalty; providing directions to the codifier; providing a 



severability clause; providing a repealing clause; and providing an 



immediate effective date.



Explanation: The City Commission, at its meeting of April 21, 2016, discussed 



prohibiting smoking outdoors in all City parks.  Smoking is defined in 



Sec. 11.5-40 of the City Code as follows: the intake and exhalation by a 



person of smoke from tobacco, a tobacco substitute or other weed or 



plant, and also possessing, carrying, holding or otherwise having control 



of a lighted pipe, cigar, cigarette or other lighted smoking equipment, 



and the use of a nicotine dispensing device as defined in section 11.5-17 



(�vaping�).  



At its October 20, 2016 meeting, after further discussing the matter, the 



City Commission directed the City Attorney to draft ordinance language 



prohibiting smoking in all City parks and setting a $25.00 fine for 



violation thereof.  In drafting this ordinance, the office of the City 



Attorney, in consultation with City staff, also updated the code provisions 



that prohibit smoking at RTS bus facilities.



Fiscal impact is expected to be minimal.Fiscal Note:



RECOMMENDATION The City Commission adopt the proposed 



ordinance.



150406A_Coral Springs ordinance_20151210.pdf



150406B_CoG Park Regulations_20151210.pdf



150406C_Casselberry smoking in parks_20151210.pdf



150406D_CoG ordinance_20151210.pdf



150406E_Fla Clean Indoor Air Act_20151210.pdf



150406F_statewide policies_20151210.pdf



150406G_Smoke Free Zone sign_20151210.pdf



150406H_Dept of Health assessment_20151210.pdf



150406I_Dept of Health assessment 2.pdf



150406J_Sign photos_20151210.pdf



150406K_City of Parkland_20151210.pdf



150406_Draft Ordinance_20161020.pdf



150406_Draft_Ordinance.pdf
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160725. INFRASTRUCTURE IMPROVEMENT AREAS FOR WATER 



AND WASTEWATER GRAVITY COLLECTION SYSTEMS (B)



Ordinance No.  160725



An ordinance of the City of Gainesville, Florida, amending Section 6 of 



Ordinance No. 110541 and amending the Code of Ordinances, Appendix 



A, Schedule of Fees, Rates and Charges, to revise infrastructure 



improvement area user fees for water and wastewater gravity collection in 



the Innovation District Area; providing directions to the codifier; 



providing a severability clause; providing a repealing clause; and 



providing an effective date.



Explanation: WATER/WASTEWATER DEPARTMENT STAFF REPORT



On April 7, 2016, the City Commission adopted Ordinance No. 110541, 



creating the first infrastructure improvement area and imposing 



infrastructure improvement area user fees for the water and wastewater 



gravity collection systems, which are calculated and assessed based on 



the total heated and cooled building square footage, number of hotel 



rooms, number of motel rooms, or number of bedrooms of the new 



structure, and/or any addition to an existing structure.  The fees were 



designed to be adjusted annually in order to ensure that the revenues 



collected from these fees will recover GRU's costs for water distribution 



and wastewater collection system capacity improvements within the 



designated infrastructure improvement area over time.



Ordinance No. 110541 included a retroactive effective date of December 



5, 2013.  However, upon further review, GRU staff determined that the 



retroactive provision in Ordinance No. 110541 was not practical to 



implement.  First, development projects connecting to the system prior 



to April 7, 2016 (the ordinance adoption date) paid for infrastructure 



improvements associated with their projects in accordance with the 



ordinances and policies that existed at the time of connection.  Second, 



staff was concerned that some of the customers who connected prior to 



April 7, 2016 may not have received adequate notice of the retroactive 



fee provisions.  As a result, staff implemented the ordinance effective 



April 7, 2016.



On August 17, 2016, GRU Staff presented an item to the Utilities 



Advisory Board and on August 18, 2016, presented the item to the City 



Commission.  The agenda item proposed an increase to the 



infrastructure improvement area user fees. The City Commission 



directed the City Attorney to draft and the Clerk of the Commission to 



advertise an ordinance to adopt the recommended increased fees.  In 



addition, this Ordinance revises the effective date of Ordinance No. 



110541 for the reasons stated above.



CITY ATTORNEY MEMORANDUM



This ordinance requires two hearings.  The first reading is scheduled for 
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March 2, 2017 and second reading is scheduled for March 16, 2017.



RECOMMENDATION The City Commission adopt the proposed 



ordinance.



160725_Draft_Ordinance.pdf



ORDINANCES, 2ND READING - ROLL CALL REQUIRED



150694. BLUES CREEK PLANNED DEVELOPMENT AMENDMENT (B)



ORDINANCE NO. 150694, PETITION NO. PB-15-115 PDA



An ordinance of the City of Gainesville, Florida, amending the Zoning 



Map Atlas by rezoning to Planned Development District (PD) 



approximately 36.7 acres of property located at 7000-7800 block of NW 



58th Street, as more specifically described in this ordinance and 



commonly referred to as Blues Creek Unit 5, Phase 2; adopting PD maps, 



a PD report, and development conditions; providing for enforcement; 



providing a severability clause; providing a repealing clause; and 



providing an effective date.



Explanation: PLANNING AND DEVELOPMENT SERVICES DEPARTMENT REPORT



On May 19, 2016, June 2, 2016, and September 1, 2016, the City 



Commission heard this item.  On September 15, 2016, the City 



Commission held a public hearing and approved the petition with certain 



revisions.



This Ordinance amends the existing Blues Creek Planned Development 



(PD) to reflect a new Unit 5, Phase 2 with up to 44 single-family 



detached lots. 



The Blues Creek subdivision is generally located west of NW 43rd 



Street, south of NW 81st Avenue, and north of NW 69th Lane. The 



development's western boundary is contiguous with the City of 



Gainesville city limits in this area. The Unit 5, Phase 2 subdivision 



comprises an approximately 36.7-acre portion of the entire 



approximately 300-acre Blues Creek development. The lots within this 



portion of Blues Creek wrap along the western boundary of the 



90.29-acre drainage easement, recreation, and conservation area as 



shown on the PD Layout Plan attached as Exhibit "B" to this ordinance.



The development of Blues Creek was originally approved as an Alachua 



County Planned Unit Development (PUD) by Zoning Resolution Z-81-68 



that was adopted on July 21, 1981. The County PUD was further 



amended by a revised Master Plan for Blues Creek adopted and 



approved by Alachua County dated November 1999. Portions of the 



overall Blues Creek PUD were annexed into the City of Gainesville by 



City Ordinances 001161, 001162, 001163, 002393, and 040290. These 
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annexations occurred in 2001, 2002, and 2005. 



Subsequent to the annexations, the City of Gainesville applied City 



future land use and zoning designations to the property. The City applied 



Planned Development (PD) zoning to the property via Ordinances 



030472 (adopted 10/27/03) and 041187 (adopted 11/28/05). 



The Blues Creek PD is mostly built out with the exception of 16 lots 



within Unit 7 and the remaining portion of Unit 5 that is the subject of this 



Ordinance. Unit 5, Phase 1 consisted of 10 single-family detached units.  



This ordinance sets forth the PD maps, PD report and development 



conditions for the remainder of Unit 5, to be known as Unit 5, Phase 2 of 



the Blues Creek Planned Development.



CITY ATTORNEY MEMORANDUM



This ordinance requires two hearings and shall become effective 



immediately upon adoption.



RECOMMENDATION The City Commission adopt the proposed 



ordinance.
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150694_Staff report_20160128.pdf



150694A_Exh A-1_Proposed PD Report_ Application_ Neighborhood_ Workshop Info_20160128.pdf



150694B_ExA-2_Proposed PD Layout Plan_20160128.pdf



150694C_Exh A-3 Natural Areas Resource Assessment_20160128.pdf



150694D_ExA-4_Design Plant_20160128.pdf



150694E_ExB-1 thru Exh B-5_Supplemntal Documents_20160128.pdf



150694F_ExhC-1_Citizen letters regarding Blues Creek PD Amendement_20160128.pdf



150694G_Exh D_eda Blues Creek memo_20160225.pdf



150694H_Exh E_GSE Memo 12680 Final Report SS_20160225.pdf



150694I_Exh F_Citizen Comments 2-17-16 Blues Crk_20160225.pdf



150694A_Staff report_20160519 .pdf



150694B_Exh A-1_Proposed PD Report_ Application_ Neighborhood_ Workshop Info_20160519.pdf



150694C_ExA-2_Proposed PD Layout Plan_20160519.pdf



150694D_Exh A-3 Natural Areas Resource Assessment_20160519.pdf



150694E_ExA-4_Design Plant_20160519.pdf



150694F_ExB-1 thru Exh B-5_Supplemntal Documents_20160519.pdf



150694G_ExhC-1_Citizen letters regarding Blues Creek PD Amendement_20160519.pdf



150694H_Exh D_eda Blues Creek memo_20160519.pdf



150694I_Exh E_GSE Memo 12680 Final Report SS_20160519.pdf



150694J_Exh F_Citizen Comments 2-17-16 Blues Crk_20160519.pdf



150694K_160128 and 160228 CPB minutes_20160519 .pdf



150694L_Staff ppt_20160519.pdf



150694_Blues Creek Letters 1_20160519.pdf



150694_Blues Creek Letters 2_20160519.pdf



150694_Blues Creek Letters 3_20160519.pdf



150694_Blues Creek Letters 4_20160519.pdf



150694_Blues Creek Letters 5_20160519.pdf



150694_Blues Creek Letters 6_20160519.pdf



150694_Blues Creek Letters 7_20160519.pdf



150694_Blues Creek Letters 8_20160519.pdf



150694_Blues Creek Letters 9_20160519.pdf



150694_Blues Creek Letters 10_20160519.pdf



150694_Blues Creek Letters 11_20160519.pdf



150694_Blues Creek EDA Petitioner Powerpoint_20160519.pdf



150694_applicant forms_20160519.pdf



150694_MOD_Goldman_20160519.pdf



150694_MOD_Blues Creek Master Owners Association Letter_20160519.pdf



150694_MOD_petition form_20160519.pdf
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150694_MOD_petition form 2_20160519.pdf



150694_Blues Creek Order_20160602



150694_BluesCreekAlternatitve1_20160804.pdf



150694_BluesCreekAlternatitve2_20160804.pdf



150694_BluesCreekAlternatitve3_20160804.pdf



150694_Powerpoint_20160804.pdf



150694_AffidavitofLarryRoss_20160804.pdf



150694_AffidavitofOneliaLazzari_20160804.pdf



150694_AffidavitofPeterWallace_20160804.pdf



150694_PB-15-115 CCOM_20160901.pdf



150694_Blues Creek PPT_EDA_20160901.pdf



150694_QJ forms_20160901.pdf



150694_QJ Form_20160901.pdf



150694_Goldman Back-up_20160901.pdf



150694_2016-09-01 Blues Creek FEMA Current Map_20160901.pdf



150694_2016-09-01 Blues Creek FEMA Proposed_20160901.pdf



150694_2016-09-01 BLUES CREEK Topographic Map_20160901.pdf



150694_2016-09-01Blues Creek Flowways_20160901.pdf



150694_BLUESCREEK Tree Exhibit_201600901.pdf



150694_Lidar Topography Blues Creek_20160901.pdf



150694_Gainesville City Commission Letter.Blues Creek.Conrad.8-25-161-2_20160901.pdf



150694_Bruce Blank Letter 8-28-16 re Blues Creek_20160901.pdf



150694_draft ordinance_20170216.pdf



150694_EDA presentation_20170216.pdf



150694B_Staff ppt_20170216



160398. LAND USE CHANGE - BETWEEN THE 1300 - 1800 BLOCK OF 



TOWER ROAD (75TH STREET) AND THE 1800 BLOCK OF SW 



20TH AVENUE (B)



Ordinance No. 160398; Petition No. PB-16-107- LUC



An ordinance amending the Future Land Use Map of the City of 



Gainesville Comprehensive Plan by changing the land use category of 



approximately 157 acres of property that is generally located between the 



1300-1800 block of Tower Road (75th Street) and the 1800 block of SW 



20th Avenue, as more specifically described in this ordinance, from 



Alachua County Medium High Density Residential (8-14 DU/acre) and 



Low Density Residential (1-4 DU/acre) to City of Gainesville Mixed-Use 



Medium Intensity (12-30 units per acre) (MUM), Mixed-Use Low 
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Intensity (8-30 units per acre) (MUL), Residential Medium-Density (8-30 



units per acre) (RM), Residential Low-Density (up to 12 units per acre) 



(RL), and Single-Family (up to 8 units per acre) (SF); providing 



directions to the City Manager; providing a severability clause; providing 



a repealing clause; and providing an effective date.



Explanation: PLANNING AND DEVELOPMENT SERVICES DEPARTMENT STAFF 



REPORT



Update since first reading:  On December 15, 2016, the City 



Commission approved this ordinance on first reading.  City staff then 



transmitted this ordinance to the state reviewing agencies in accordance 



with the statutory expedited review process for comprehensive plan 



amendments.  During the 30-day comment period, the City received 



letters from the Florida Department of Economic Opportunity, North 



Central Florida Regional Planning Council, St. Johns River Water 



Management District, and Florida Department of Transportation.  The 



comments received did not identify any adverse impacts to important 



state resources and facilities within the scope of review of the respective 



state agencies, and therefore did not necessitate any changes to the 



ordinance.



This petition for a large-scale amendment of the Future Land Use Map 



pertains to an approximately 157-acre, undeveloped property that was 



voluntarily annexed into the City on June 16, 2016 by Ordinance No. 



150912.  It is generally surrounded by developed residential areas 



(single-family, duplexes, and multi-family (including 4-plexes, and it 



abuts UF's radio tower property to its north.  The majority (approximately 



134.53 acres) of the property is between SW 75th Street/Tower Road 



which it fronts on its west side (across from which are single-family 



neighborhoods and Oak Hall School), and SW 20th Avenue to the 



southeast.   The remainder of the property (approximately 22.2 acres) is 



on the south side of SW 20th Avenue and east of the Portofino, 



single-family residential development, west of I-75, and north of the 



City's Split Rock Conservation Area.  This part of the property is both 



undeveloped and wooded, whereas the larger, northern part of the 



property is undeveloped but has mostly been logged. 



The proposed large-scale amendment is consistent with the City's 



Comprehensive Plan and supports mixed use development and 



residential development of a vacant property within an urbanized area.  



Because this proposed comprehensive plan amendment allows for 



future development that exceeds the DRI (Development of Regional 



Impact, Section 390.06, F.S.) threshold for multi-use development, 



Future Land Use Element Policy 3.4.4 and Policy 10.8.1 of the 



Transportation Mobility Element (TME) pertain, which require large 



developments to address their regional impacts.



The City is required to place City land use (and zoning) on annexed 



property.  This petition is related to Petition PB-16-108 ZON, which 
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proposes rezoning from Alachua County Multiple-family, medium-high 



density district (R-2A), and Single family, low density district (R-1a) to 



City of Gainesville MU-2: 12-30 units /acre mixed use medium intensity, 



MU-1: 8-30 units/acre mixed use low intensity, RMF-7: 8-21 units/acre 



multiple-family residential district, RMF-5: 12 units/acre 



single-family/multiple-family residential district, and RSF-4: 8 units/acre 



single-family residential district.



On September 22, 2016, the City Plan Board held a public hearing on 



the Petition and, by a vote of 4-1, recommended the City Commission 



approve the Petition.



None. 



CITY ATTORNEY MEMORANDUM



Section 163.3184, Florida Statutes, sets forth the procedure for 



amending the Comprehensive Plan. The first hearing is the transmittal 



stage and must be advertised at least seven days prior to the hearing. 



The second hearing is the adoption stage and must be advertised at 



least five days prior to the hearing. Within ten working days after the first 



hearing, the City must transmit the amendment to the reviewing 



agencies and to any other local government or state agency that has 



filed a written request for same. These agencies have 30 days after 



receipt of the amendment to forward written comments to the City, which 



the City must then consider during the second hearing. If adopted on 



second reading, the City will forward the amendment within ten working 



days to the state land planning agency and any party that submitted 



written comments.



Within 30 days following the City's adoption of the amendment, any 



affected person may file a petition with the State Division of 



Administrative Hearings to request a hearing to challenge the 



amendment's compliance with Chapter 163, Florida Statutes. If not 



timely challenged, this amendment shall become effective 31 days after 



the state land planning agency notifies the City that the amendment 



package is complete. If timely challenged, this amendment shall become 



effective when the state land planning agency or the Administration 



Commission issues a final order determining that this amendment is in 



compliance with Chapter 163, Florida Statutes. No development orders, 



development permits, or land uses dependent on this amendment may 



be issued or commenced before this amendment has become effective.



Fiscal Note:



RECOMMENDATION The City Commission:  (1) receive letters from the 



Florida Department of Economic Opportunity, 



Alachua County Growth Management 



Department, Florida Department of 



Transportation, Suwannee River Water 



Management District, Florida Department of 



Environmental Protection, St. Johns River Water 



Management District, and North Central Florida 



Regional Planning Council; and (2) adopt the 



proposed ordinance.
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160398_Staff report and Appendices A-C_20160922



160398_draft ordinance_20161215.pdf



160398B_Staff report and Appendices A-C_20161215



160398C_CPB minutes_20161215



160398D_Staff ppt_20161215



160398E_Al. Co and Citizens comments_20161215



160398_MOD_petition form_20161215.pdf



160398 & 160399_MOD_PPT_WestPark_CC_20161215.pdf



160398_draft ordinance_20170302.pdf



160399. QUASI-JUDICIAL - REZONING - BETWEEN THE 1300 - 1800 



BLOCK OF TOWER ROAD (75TH STREET) AND THE 1800 



BLOCK OF SW 20TH AVENUE (B)



Ordinance No. 160399; Petition No. PB-16-108 ZON



An ordinance amending the Zoning Map Atlas of the City of Gainesville, 



Florida, by rezoning approximately 157 acres of property that is generally 



located between the 1300-1800 block of Tower Road (75th Street) and 



the 1800 block of SW 20th Avenue, as more specifically described in this 



ordinance from Alachua County Multiple-family, medium-high density 



district (8-14 units per acre) (R-2A), and Single-family low density 



district (1-4 units per acre) (R-1A) to City of Gainesville Mixed use 



medium intensity district (12-30 units per acre) (MU-2); Mixed use low 



intensity district (8-30 units per acre) (MU-1);  Multiple-family medium 



density residential district (8-21 units per acre) (RMF-7); Residential low 



density district (up to 12 units per acre) (RMF-5), and Single-family 



residential district (up to 8 units per acre) (RSF-4); providing directions 



to the City Manager; providing a severability clause; providing a 



repealing clause; and providing an effective date.



Explanation: PLANNING AND DEVELOPMENT SERVICES DEPARTMENT STAFF 



REPORT



This zoning petition pertains to an approximately 157-acre, undeveloped 



property that was voluntarily annexed into the City on June 16, 2016 by 



Ordinance No. 150912.  It is generally surrounded by developed 



residential areas (single-family, duplexes, and multi-family (including 



4-plexes, and it abuts UF's radio tower property to its north.  It also 



abuts undeveloped, wooded property that is on the east side of the UF 



property.  The majority (approximately 134.53 acres) of the property is 



between SW 75th Street/Tower Road which it fronts on its west side 



(across from which are single-family neighborhoods and Oak Hall 



School), and SW 20th Avenue to the southeast.   The remainder of the 



property (approximately 22.2 acres) is on the south side of SW 20th 
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Avenue and east of the Portofino, single-family residential development, 



west of I-75, and north of the City�s Split Rock Conservation Area.  This 



part of the property is both undeveloped and wooded, whereas the 



larger, northern part of the property is undeveloped but has mostly been 



logged. 



The proposed rezoning is consistent with the City's Comprehensive Plan 



and supports mixed use development and residential development of a 



vacant property within an urbanized area.  Because this proposed 



rezoning (and related comprehensive plan amendment) allows for future 



development that exceeds the DRI (Development of Regional Impact, 



Section 390.06, F.S.) threshold for multi-use development, Future Land 



Use Element Policy 3.4.4 and Policy 10.8.1 of the Transportation 



Mobility Element (TME) pertain, which require large developments to 



address their regional impacts.



The City is required to place City land use and zoning on annexed 



property.  This petition is related to Petition PB-16-107 LUC, which 



proposes a large-scale comprehensive plan amendment from Alachua 



County Medium High Density Residential (8-14 DU/acre) and Low 



Density Residential (1-4 DU/acre) to City of Gainesville Mixed-Use 



Medium-Intensity (12 - 30 units per acre) (MUM), Mixed-Use 



Low-Intensity (8 - 30 units per acre) (MUL), Residential Medium-Density 



(8-30 units per acre) (RM), Residential Low-Density (up to 12 units per 



acre) (RL), and Single-Family (up to 8 units per acre) (SF).



On September 22, 2016, the City Plan Board held a public hearing on 



the Petition and, by a vote of 4-1, recommended the City Commission 



approve the Petition.



None. 



CITY ATTORNEY MEMORANDUM



This ordinance requires two hearings and shall become effective when 



the amendment to the City of Gainesville Comprehensive Plan adopted 



by Ordinance No. 160398 becomes effective as provided therein.



Fiscal Note:



RECOMMENDATION The City Commission adopt the proposed 



ordinance.



160399_Staff report and Appendices A-C_20160922



160399_draft ordinance_20161215.pdf



160399B_Staff report and Appendices A-C_20161215



160399C_CPB minutes_20161215



160399D_Staff ppt_20161215



160399E_Al. Co and Citizens comments_20161215



160399_MOD_petition form_20161215.pdf



160398 & 160399_MOD_PPT_WestPark_CC_20161215.pdf



160399_draft ordinance_20170302.pdf
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160482. LAND USE CHANGE - 916 NW 66TH STREET (B)



ORDINANCE NO. 160482; PETITION NO. PB-16-141 LUC 



An ordinance of the City of Gainesville, Florida, amending the Future 



Land Use Map of the Comprehensive Plan by changing the land use 



category of property generally located at 916 NW 66th Street, as more 



specifically described in this ordinance, from Alachua County 



Office/Medical (O/M) to City of Gainesville Office (O); providing 



directions to the City Manager; providing a severability clause; providing 



a repealing clause; and providing an effective date.



Explanation: PLANNING AND DEVELOPMENT SERVICES STAFF REPORT



This petition for a small-scale amendment of the Future Land Use Map 



pertains to a 0.91-acre property identified as Tax Parcel No. 



06340-007-000, which is generally located north of W Newberry Road, 



south of NW 10th Place, east of NW 69th Terrace and Interstate 75, and 



west of NW 66th Street.  This property was voluntarily annexed into the 



City of Gainesville by Ordinance 160156 effective on September 15th, 



2016. The property is currently developed with an existing 10,016 



square foot CVS pharmacy and is surrounded by the North Florida 



Regional Medical Center (NFRMC) complex. The site also abuts existing 



commercial development along Newberry Road. 



The proposed small-scale land use change from Alachua County 



Office/Medical (O/M) to City of Gainesville Office (O) will allow a mix of 



residential and non-residential uses including medical offices and similar 



facilities that are consistent with the existing Alachua County land use 



designation.  



This property abuts NFRMC properties with City of Gainesville Office 



land use to the north and the east, Alachua County Office/Medical land 



use to the west, and Alachua County Tourist/Entertainment to the south. 



The respective zoning designations for the adjacent properties are City 



of Gainesville Medical Services district to the north and east, Alachua 



County Hospital and Medical district to the west, and Alachua County 



Highway Oriented Business zoning to the south. 



This petition is related to Petition PB-16-142 ZON, which proposes a 



zoning change from Alachua County Hospital and Medical district to City 



of Gainesville Medical Services zoning. 



Public notice was published in the Gainesville Sun on October 11, 2016.  



The City Plan Board held a public hearing on October 27, 2016 and 



voted 7-0 to recommend the City Commission approve the petition.



CITY ATTORNEY MEMORANDUM
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This proposed amendment to the Comprehensive Plan involves a use of 



10 acres or fewer and qualifies as a small-scale development 



amendment.  The City Commission may adopt small-scale development 



amendments with a single public hearing.  



Within 30 days following the City's adoption of this amendment, any 



affected person may file a petition with the State Division of 



Administrative Hearings to request a hearing to challenge the 



compliance of this amendment with Chapter 163, Florida Statutes.  If 



challenged within 30 days after adoption, this amendment shall not 



become effective until the state land planning agency or the 



Administration Commission issues a final order determining that the 



adopted amendment is in compliance with Chapter 163, Florida 



Statutes.  If unchallenged, this amendment shall become effective 31 



days after adoption.



RECOMMENDATION The City Commission:  1) approve Petition No. 



PB-16-141 LUC; and 2) adopt the proposed 



ordinance.



160482_Staff report and Apendices A-C_20161027



160482A_draft ordinance_20170302.pdf



160482B_Staff report and Apendices A-C_20170302



160482C_CPB minutes_20170302



160482D_Staff ppt_20170302



160482A_draft ordinance_20170302.pdf



160483. REZONING - 916 NW 66TH STREET (B)



Ordinance No. 160483; Petition No. PB-16-142 ZON



An ordinance of the City of Gainesville, Florida, amending the Zoning 



Map Atlas by rezoning property generally located at 916 NW 66th Street, 



as more specifically described in this ordinance, from Alachua County 



Hospital Medical (HM) district to City of Gainesville Medical Services 



district (MD); providing directions to the City Manager; providing a 



severability clause; providing a repealing clause; and providing an 



effective date.



Explanation: PLANNING AND DEVELOPMENT SERVICES STAFF REPORT



This rezoning petition pertains to a 0.91-acre property identified as Tax 



Parcel No. 06340-007-000, which is generally located north of W 



Newberry Road, south of NW 10th Place, east of NW 69th Terrace and 



Interstate 75, and west of NW 66th Street.  This property was voluntarily 



annexed into the City of Gainesville by Ordinance 160156 effective on 



September 15th, 2016. The property is currently developed with an 
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existing 10,016 square foot CVS pharmacy and is surrounded by the 



North Florida Regional Medical Center (NFRMC) complex. The site also 



abuts existing commercial development along Newberry Road. 



The proposed zoning change from Alachua County Hospital and Medical 



(HM) district to City of Gainesville Medical Services district (MD) zoning 



will allow a variety of medical uses along with a small selection of 



additional non-residential uses which are consistent with the allowable 



uses permitted within the existing Alachua County zoning. 



This property abuts NFRMC properties with City of Gainesville Office 



land use to the north and the east, Alachua County Office/Medical land 



use to the west, and Alachua County Tourist/Entertainment to the south. 



The respective zoning designations for the adjacent properties are City 



of Gainesville Medical Services district to the north and east, Alachua 



County Hospital and Medical district to the west, and Alachua County 



Highway Oriented Business zoning to the south.



 



This petition is related to Petition PB-16-141 LUC, which proposes a 



small-scale land use amendment from Alachua County Office/Medical 



land use to City of Gainesville Office. The proposed rezoning to MD will 



implement the associated land use change.



   



Public notice was published in the Gainesville Sun on October 11, 2016.  



The City Plan Board held a public hearing on October 27, 2016 and 



voted 7-0 to recommend the City Commission approve the petition.



CITY ATTORNEY MEMORANDUM



This ordinance requires one hearing.  This ordinance shall become 



effective immediately upon adoption; however, the rezoning 



implemented by this ordinance shall become effective when the 



amendment to the City of Gainesville Comprehensive Plan adopted by 



Ordinance No. 160482 becomes effective as provided therein.



RECOMMENDATION The City Commission:  1) approve Petition No. 



PB-16-142 ZON; and 2) adopt the proposed 



ordinance.



160483_Staff report and Appendices A-C_20161027



160483A_draft ordinance_20170302.pdf



160483B_Staff report and Appendices A-C_20170302



160483C_CPB minutes_20170302



160483D_Staff ppt_20170302



PLANNING PETITIONS



160685. Amend the Land Development Code to update definitions relating to 



the dispensing of medical marijuana, delete Medical marijuana 
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dispensary from the list of permitted uses in certain zoning districts, 



and add Medical marijuana dispensary as a specially regulated use 



(Article VI) (B)  



 



Petition PB-16-185 TCH.   City Plan Board.  Amend the definition of 



Medical marijuana dispensary, delete the definition of Low-THC 



cannabis, and delete Medical marijuana dispensary from the list of 



permitted uses in certain zoning districts.  Add Medical marijuana 



dispensary as a specially regulated use (Article VI), and establish 



requirements including but not limited to minimum distance requirements 



between medical marijuana dispensaries and certain other uses. 



* Expected presentation time 10 minutes*



MODIFCATION - REVISED POWERPOINT.



Explanation: The City Commission struck Legistar No. 160221 (Ordinance No. 



160221, Petition PB-16-84 TCH, which pertained to updating definitions 



in the Land Development Code related to medical marijuana) from the 



agenda on September 15, 2016 and referred the matter to the General 



Policy Committee.  The City Commission expressed interest in making 



significant changes to the ordinance, including where medical marijuana 



dispensaries can be located.  The General Policy Committee reviewed 



several options presented by staff at the Committee’s meeting on 



November 10, 2016, and provided guidance to staff for revising the Land 



Development Code.  That guidance is reflected in this new petition.  



Staff is recommending that Medical marijuana dispensary be deleted 



from the list of permitted uses in the MU-1, OR, OF, MD, CP, and CCD 



zoning districts.  This would limit the number of Medical marijuana 



dispensaries and minimize the potential proliferation of a use with which 



the City has no direct experience to date.  The regulations can be 



revisited in the future, if and as warranted, based on the City’s 



experience with regulating medical marijuana dispensaries under the 



proposed regulations.  Medical marijuana dispensary is to remain on the 



list of permitted uses in the BUS, MU-2, UMU-1, and UMU-2 zoning 



districts.



Staff is recommending that Medical marijuana dispensary be deemed a 



Specially Regulated Use and therefore added to Article VI of the LDC.  



Recommended requirements for this proposed specially regulated use 



include minimum distances between medical marijuana dispensaries 



and minimum distances from: places of religious assembly; residential 



zoning districts; and schools.  Additional proposed requirements include 



prohibitions on what can be dispensed or sold (e.g., no alcohol), no 



on-site consumption of cannabis or alcohol, limitation on hours for 



on-site dispensing, security lighting, safety and security systems; and 



drop safe or cash management device for restricted access to cash 



receipts. 



At the conclusion of a public hearing that included testimony by staff and 



from four members of the public, two of whom represented one of the 
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seven dispensing organizations that have been approved (by the 



Department of Health per Section 381.986, Florida Statutes, to cultivate, 



process, transport and dispense medical marijuana) the City Plan Board 



voted 4-2 to approve the petition but with substantial revisions to the 



staff recommendation.  The Plan Board recommended retaining Medical 



marijuana dispensary as a permitted use in all 9 zoning districts in which 



it is currently allowed, in contrast to the staff recommendation to retain it 



a permitted use in only four zoning districts.   The Plan Board 



recommended allowing all cannabis products allowed under Florida law 



now or in the future, as opposed to the staff- recommended allowance 



under Section 381.986, Florida Statutes, as may be amended from time 



to time.  The Plan Board did not recommend that there be any specified 



operational requirements for medical marijuana dispensaries, in contrast 



to the various operational requirements recommended by staff, all but 



one of which are statutory requirements.  Finally, the Board 



recommended that the only minimum distance requirements be between 



medical marijuana dispensaries (1,320 ft.) and between medical 



marijuana dispensaries and schools (750 ft.).  The staff recommendation 



included those two in addition to minimum distance requirements 



pertaining to residential zoning districts and to places of religious 



assembly. 



Public notice was published in the Gainesville Sun on January 10, 2017.  



The City Plan Board held a public hearing on January 26, 2017 and 



voted 4-2 (Nay: Clark, Tecler) to approve the petition with revisions (see 



Recommendation below).



None.Fiscal Note:



RECOMMENDATION City Plan Board to City Commission - The City 



Commission approve Petition PB-16-185 TCH with 



the following revisions: 



· Allow all cannabis products legally established 



now or in the future by the State of Florida.



· Continue to allow Medical marijuana 



dispensary as a permitted use in all of the zoning 



districts (OR, OF, BUS, MU-1, MU-2, UMU-1, 



UMU-2, CCD; MD and CP) in which it is currently 



a permitted use.



· Limit the proposed Specially Regulated Use 



Requirements (Article VI) for Medical marijuana 



dispensary to a 1,320-ft. minimum distance 



between Medical marijuana dispensaries, and to a 



750-ft. minimum distance to schools (accredited 



public or private school offering any grades from 



kindergarten through 12th grade).  



The Plan Board voted 4-2 (Nay: Clark, Tecler).



Staff to City Commission - Approve Petition 



PB-16-185 TCH.
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Staff to City Plan Board - Approve Petition 



PB-16-185 TCH.



160685_Staff report and Appendices A&B_20170126



160685A_Staff report and Appendices A&B_20170302



160685B_Letter to City_20170302



160685C_Sumter County FL Ordinance 2017-01_20170302



160685D_CPB minutes draft_20170302



160685E_Staff ppt_20170302



160685E_MOD_Staff ppt_20170302



CITIZEN COMMENT - For items not on the agenda, limited to 3 minutes per 



citizen and not to exceed 30 minutes total



COMMISSION COMMENT



10:00pm or earlier - Adjourn - If later than 10:00pm, the Commission may waive 



the rules to extend the meeting or may schedule a date/time to continue the 



meeting
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Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 








From: Dennis Duffy
To: Bielarski, Edward J; Jim Gordon
Subject: Executed MOU
Date: Thursday, March 23, 2017 9:41:17 AM
Attachments: mou executed.pdf


Ed and Jim,
 
Attached please find the MOU executed by GRU and GREC, with the Execution Date left blank, to be
filled in upon Commission approval.
 
Please disregard the prior circulated item.
 
 



mailto:dduffy@emienergy.com

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:jgordon@emienergy.com






































From: Baxley, Robin L.
To: Dl_gru_leadershipteam
Cc: Dl_gru_execassist
Subject: RE: 2/16/17 City Commission Agenda
Date: Thursday, February 16, 2017 12:19:25 PM
Attachments: ccom mtg agenda 2.16.17.pdf


Oops, forgot to attach the agenda.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
From: Baxley, Robin L. 
Sent: Thursday, February 16, 2017 12:10 PM
To: DL_GRU_LeadershipTeam
Cc: DL_GRU_ExecAssist
Subject: 2/16/17 City Commission Agenda
 
Attached please find the agenda for today’s City Commission meeting.  We didn’t put
anything on this agenda but there are a couple of items from GG that relate to GRU.
 
Consent Agenda
 
160708.  Wireless Telecommunication Facilities - Authorization to Participate in
Federal Rule Making
 
The wireless telecommunication industry in Florida has drafted a proposed Senate bill
which would require municipal utilities to allow collocation of wireless communication
facilities on municipally owned utility poles and allow access for wireless facilities in
public rights-of-way.
 
Florida is unique in the nation in that its local governments cannot enter into
agreements or establish fees for the use of our rights-of-way for communications
facilities, so this bill would put Florida at a disadvantage relative to other states.
 
Several local governments in Florida have agreed to participate in a coalition to have
outside legal counsel prepare and submit comments representing the interests of
Florida local governments.
 
This item is simply requesting that the Commission agree to join the coalition in
drafting and presenting a response.
 
 
Regular Agenda
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MODIFIED AGENDA
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1:00pm - CALL TO ORDER - Afternoon Session



MODIFIED AGENDA



AGENDA STATEMENT



"Citizens are encouraged to participate in City of Gainesville meetings.  In 



general, speakers will be limited to 3 (three) minutes per agenda item.  



Additional time may be granted by the Mayor or by the City Commission as 



directed.  The City of Gainesville encourages civility in public discourse and 



requests that speakers limit their comments to specific motions and direct their 



comments to the Chair.  Signs or Props are not permitted in the meeting room.  



Citizens are encouraged to provide comments in writing to the Clerk of the 



Commission before meetings and/or during meetings for inclusion into the public 



record.  Citizens may also provide input to individual commissioners via office 



visits, phone calls, letters and e-Mail, that will become public record.  In some 



instances, i.e., Quasi-Judicial Hearings, these particular contacts may be 



prohibited."



ROLL CALL



INVOCATION



ADOPTION OF CONSENT ITEMS - GRU, General Government, Audit & Finance 



Committee and General Policy Committee Items



160295. Wild Spaces Public Places Proposed Project and Implementation 



referral to the General Policy Committee (NB)



This is a request for the City Commission to refer a discussion of the 



Wild Spaces Public Places Proposed Projects and Implementation to 



the General Policy Committee.



  



Explanation: The Voter Referendum on Wild Spaces Public Places passed on 



November 8, 2016 and the collection of the ½ cent sales tax began on 



January 1, 2017. Staff has developed a list of the proposed projects to 



be funded over the 8 year life of the sales tax. Discussion on the 



proposed projects and the implementation of the projects is requested.



The Wild Spaces Public Places sales tax was approved by voters for 8 



years and is expected to generate almost $50,000,000 in revenue to the 



City including $3,000,000 received from Alachua County for partnership 



projects.



Fiscal Note:



RECOMMENDATION The City Commission refer Wild Spaces Public 



Places Proposed Projects and Implementation to 



the General Policy Committee.



Legislative History 
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8/22/16 City Commission Approved, as shown above



1/5/17 City Commission Approved, as shown above



1/19/17 City Commission Approved as Recommended



160295A_Letter_20160822.pdf



160295B_Project List_20160822.pdf



160295C_WSPP Staff Analysis_20160822.pdf



160295D_Alachua County Backup WSPP_20160822.pdf



160295A_WSPP Gainesville Interlocal Agrmnt_20170105.doc



160295B_Project List_20170105.pdf



160295C_WSPP Presentation for Joint City County Projects_20170105.pdf



160295_Interlocal Agreement with Project List_20170119.pdf



160295_interlocal agreement_20170119.pdf



160694. Bid Award - Suburban Heights: Beville Creek Restoration Project 



(B)



This item is a request for the City Commission to authorize the bid 



award to Landshore Enterprises LLC dba Erosion Restoration LLC 



for the construction of the Suburban Heights: Beville Creek 



Restoration Project.



Explanation: As part of the Capital Improvement Plan, FY2011-2015, SMU funding 



was allocated for a 1000’ long creek restoration project in the Suburban 



Heights Neighborhood.  The project will utilize Regenerative Stormwater 



Conveyances principals in conjunction with Biosorption Activated Media 



to reduce erosive conditions, improve water quality, promote 



groundwater recharge, and enhance the ecological and biodiversity 



within Beville Creek.  The design of this project has been a collaborative 



effort involving Public Works, Parks Recreation and Cultural Affairs, 



Alachua County’s Environmental Protection Department, St. Johns River 



Water Management District, the City’s Environmentalist and Arborist; as 



well as, citizens in the Suburban Heights Community and the Agricultural 



and Biological Engineering Department at the University of Florida.  



On December 21, 2016 the Purchasing Division solicited bids for the 



Suburban Heights: Beville Creek Restoration Project.  A mandatory 



pre-bid conference was held on January 5, 2017 at 2:00 PM at the 



project site.  A total of six (6) vendors attended the conference.  All bids 



were due at 3:00 PM on January 18, 2017.  A total of three (3) bids were 



received. 



The Public Works Department recommends awarding this contract to 



Landshore Enterprises LLC dba Erosion Restoration LLC in the amount 



of $739,995.  Landshore Enterprises LLC dba Erosion Restoration LLC 



was determined to be the lowest responsible, responsive bidder as 
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stipulated by the City’s competitive bidding process.



Funds in the amount of $769,995 are available for the project; $299,755 



from the St. Johns River Water Management District’s Fiscal Year 2017 



REDI Communities & Innovative Projects Cost-Share (RCIPCS) Funding 



Program and $470,240 is budgeted through SMU. The annual 



maintenance requirements will eliminate the need to manually operate 



weedeaters along the current slopes due to the planting of native 



species.  There may be a need to replace sediment buildup periodically 



depending on weather.  The BAM may require replacement in a 20 year 



horizon.



Fiscal Note:



RECOMMENDATION The City Commission:  1) award the bid to 



Landshore Enterprises LLC dba Erosion 



Restoration LLC for the construction of the 



Suburban Heights: Beville Creek Restoration 



Project; and 2) authorize the City Manager or 



designee to execute all contract documents and 



other necessary documents, subject to approval 



by the City Attorney as to form and legality.



160694A_BidAward_20170216.pdf



160694B_Presentation_20170216.pdf



160706. Refer the Discussion on the Draft Land Development Code (LDC) to 



the General Policy Committee (NB)



This is a request for the City Commission to refer a discussion on the 



Draft Land Development Code (LDC) to the General Policy 



Committee. Discussion topics will include the upcoming public 



hearing timing, an update on proposed improvements to the 



document as a result of review by the Office of the City Attorney and 



the Department of Doing, and soliciting feedback from the City 



Commission. 



Explanation: The LDC has undergone a recent review by the Office of the City 



Attorney and the Department of Doing.  The initial start of the update of 



the code was in 2012.  



With a focus on creating a development code that is citizen and user 



friendly, we are crafting a code that is understandable to users 



regardless of the frequency of their interaction with the document.  We 



are seeking the opportunity to share this vision with the Commission and 



solicit additional ideas on how to improve what we have created based 



on extensive stakeholder engagement.  Our work has been based on 



improving the (document) user experience while being true to the tenets 



of community expectations for the built environment.  



Examples of changes that have been made include:



•      Placing all appeal provisions in one section



•      Standardizing advisory board/commission language



•      Inserting graphics to illustrate code provisions
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•      Amending “planner speak” to common usage phrasing



•      Grouping all residential standards in one location  



•      Removing application form requirements, replacing with 



commission approval of forms 



•      Standardized how distance is measured



•      Standardized language regarding “days” with regard to processing 



timing or appeals



In addition, the staff is seeking Commission input on new additions or 



revisions to the LDC that are being proposed as part of initiatives that 



are underway or are being proposed to further the purpose of creating a 



comprehensively vetted code.  Examples of these types of changes 



include amending food truck regulations to allow food trucks in more 



districts, allowing the encroachment of balconies into the right of way in 



the downtown and allowing public parks in all residential zone districts.



NoneFiscal Note:



RECOMMENDATION The City Commission refer the discussion on the 



draft Land Development Code (LDC) to the 



General Policy Committee.



160731. Human Resources Discipline Policies (NB)



This is a request for the City Commission to refer the Human 



Resources Discipline Policies item to the General Policy Committee 



for discussion.



Explanation: At its January 19, 2017 regular meeting, the City Commission had a 



discussion about employee disciplinary matters. In the course of that 



discussion, it was suggested that staff provide information about HR 



policies and collective bargaining provisions governing workplace 



investigation and discipline. Staff recommends that the General Policy 



Committee hear a presentation on workplace investigation and 



discipline.



There is no fiscal impact.Fiscal Note:



RECOMMENDATION The City Commission refer the Human Resources 



Discipline Policies item to the General Policy 



Committee for discussion.



160720. Body-Worn Camera Policy and Implementation Program (B)



This is a request for City Commission approval for the Gainesville 



Police Department to accept a grant, if awarded, from the U.S. 



Department of Justice (DOJ), Office of Justice Programs (OJP), and 



the Bureau of Justice Assistance (BJA) through the Florida 
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Department of Law Enforcement in implementing a body-worn 



camera policy.



Explanation: The Gainesville Police Department has applied for the FY 2017 



Body-Worn Camera Policy and Implementation Program grant.  This 



program furthers the Department’s mission by supporting the safe and 



fair administration of justice.   The intent of the program is to help 



agencies develop, implement, and evaluate a BWC program as one tool 



in a law enforcement agencies comprehensive problem-solving 



approach to enhance officer interactions with the public and build 



community trust.  The grant submission deadline is February 16, 2017.  



The grant awards can be up to $750,000.



This grant will enable the City of Gainesville’s Police Department to 



follow the lead of law enforcement agencies across the country and 



worldwide by using body-worn cameras (BWC) as a promising tool to 



improve law enforcement interactions with the public.  BWCs can 



provide a visual and audio record of interactions.  Some preliminary 



evidence indicates that the presence of BWCs helps strengthen 



accountability and transparency, and can assist in de-escalating 



conflicts, resulting in more constructive encounters between the police 



and members of the community.  



Funding from this grant may be used to engage and inform the public 



and victim, privacy, and civil liberty advocacy groups about how the 



applicant will use its BWC project as a part of a larger initiative to 



improve transparency and accountability in encounters between police 



and the public.  GPD will be required to work with the BJA-funded BWC 



training and technical assistance (TTA) provider as part of the policy 



development process review prior to full funding being released for 



procurement and implementation.  The agency will also be encouraged 



to utilize the services of the TTA provider to assist in any areas of BWC 



policy development and implementation.



Federal funds awarded under this grant may not cover more than 50 



percent of the total cost of this project, Mandatory in-Kind  match funds 



are allowable. Matching funding will be contingent upon the amount 



awarded by the US department of Justice. All awards will be for a 24 



month period with a begin date of October 1, 2017.



Fiscal Note:



RECOMMENDATION The City of Gainesville authorize the City Manager  



to: 1) accept the grant, if awarded, by the US 



Department of Justice(DOJ), Office of Justice 



Programs (OJP) and the Bureau of Justice 



Assistance(BJA) and 2) if awarded execute any 



grant grant documents, subject to approval as to 



form and legality by the City Attorney.



160720_Grant Announcement_20170216.pdf



160741. Change Order to the Construction Contract for Thomas Center 
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Building B, Citizen Centered Improvements (B)



This item involves a request to approve a Change Order for the 



construction contract, 306 NE 6th Avenue, in order to provide a 



better final product and to address site conditions to provide 



network connectivity for existing and future building division staff.



Explanation: In February 2016, the City Commission approved staff's 



recommendation to allocate funding for Citizen Center Gainesville 



projects including funds for improvements to Thomas Center Building B.  



The contract award was to Oelrich Construction, Inc., for the project in 



accordance with approved plans and specifications. The project is 



nearing completion.  During interior work within the Building Division it 



was discovered that the hardware and cabling needed to support the 



existing staff was inadequate to meet the growing need for computer 



ports.  In addition, anticipating the department being fully staffed with the 



Commission approved FTEs the switch box was found to not have 



adequate capacity to handle all the anticipated computers.  Finally, with 



the recent roll out of electronic plan review ensuring adequate wireless 



coverage to allow uploading of construction plans was found to be a 



needed upgrade to the existing wireless network in the building.  



Additional funding is also being requested to complete finishes in the 



building division customer counter area, carpet replacement in three 



building division offices, and conversion of a waiting area into an office 



space for utilization by the building division.   



The additional construction cost is estimated to be $29,711.40.  The 



contractor estimates the work to be $25,836.  Staff is adding a 



contingency of 15%.  



The estimate for IT network equipment is $15,288.66.



The original awarded amount for this project was $294,000.  Funding for 



the project was allocated from the General Fund (Citizen Centered 



Gainesville) and the Building Enterprise Fund.  Change Order #1 will be 



for an additional $29,711.40 from the Building Enterprise Fund.  The 



Building Enterprise Fund balance is $5,530,359.



Fiscal Note:



RECOMMENDATION The City Commission: 1) authorize the City 



Manager to execute Change Order #1 for the 306 



NE 6th Avenue, Thomas Center Building B Citizen 



Centered Gainesville project; 2) modify the 



purchase order as necessary, not to exceed the 



construction cost of $323,711.40; and 3) authorize 



the City Manager to purchase and authorize 



installation of  $15,288.66 for network equipment.



160741_Thomas Center B Building Dept_20170216



160716. TYRIS MILLER VS. ABRAM SERVANCE AND CITY OF 
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GAINESVILLE; EIGHTH JUDICIAL CIRCUIT, CASE NO. 



2017-CA-118 (B)



Explanation: On January 26, 2017, the City was served with a Summons and 



Complaint filed by Tyris Miller in the Circuit Court against the City of 



Gainesville.  Tyris Miller alleges that he was involved in an automobile 



accident with a City bus on November 19, 2015 on SW 61st Street, in 



Gainesville.  Tyris Miller claims to have suffered significant and 



permanent loss of an important bodily function and/or permanent and 



significant scarring; permanent injury within a reasonable degree of 



medical probability other than scarring or disfigurement; aggravation or 



activation of an existing disease or physical defect; pain, suffering, 



disability, physical impairment, mental anguish, inconvenience, and a 



loss of capacity for the enjoyment of life; expenses of medical care and 



treatment in the past and in the future; and loss of wages and/or loss of 



earning capacity in the future.   Mr. Miller seeks money damages in 



excess of the Circuit Court's jurisdictional threshold of $15,000.00.



RECOMMENDATION The City Commission authorize the City Attorney 



to represent the City and City employee acting in 



the course and scope of City employment in the 



case styled Tyris Miller vs. Abram Servance and 



City of Gainesville; Eighth Judicial Circuit, Case 



No. 2017-CA-118.



160716_Tyris Miller Consent_20170216.pdf



160717. EDDIE WESLEY VS. ABRAM SERVANCE AND CITY OF 



GAINESVILLE; EIGHTH JUDICIAL CIRCUIT, CASE NO. 



2017-CA-119 (B)



Explanation: On January 26, 2017, the City was served with a Summons and 



Complaint filed by Eddie Wesley in the Circuit Court against the City of 



Gainesville.  Eddie Wesley alleges that he was a passenger in a motor 



vehicle involved in an automobile accident with a City bus on November 



19, 2015 on SW 61st Street, in Gainesville.  Eddie Wesley claims to 



have suffered significant and permanent loss of an important bodily 



function and/or permanent and significant scarring; permanent injury 



within a reasonable degree of medical probability other than scarring or 



disfigurement; aggravation or activation of an existing disease or 



physical defect; pain, suffering, disability, physical impairment, mental 



anguish, inconvenience, and a loss of capacity for the enjoyment of life; 



expenses of medical care and treatment in the past and in the future; 



and loss of wages and/or loss of earning capacity in the future.   Mr. 



Wesley seeks money damages in excess of the Circuit Court's 



jurisdictional threshold of $15,000.00.



RECOMMENDATION The City Commission authorize the City Attorney 



to represent the City and City employee acting in 



the course and scope of City employment in the 



case styled Eddie Wesley vs. Abram Servance 
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and City of Gainesville; Eighth Judicial Circuit, 



Case No. 2017-CA-119.



160717_Eddie Wesley Consent_20170216.pdf



160708. WIRELESS TELECOMMUNICATION FACILITIES - 



AUTHORIZATION TO PARTICIPATE FEDERAL RULE 



MAKING (B)



Explanation: In June 2016, the City's Public Works department received two 



right-of-way use permit applications to place two wooden poles with 



antenna of approximately 75" in height, in the City's rights-of-way 



(ROW).  The applications were made by a company named Mobilitie 



which provides infrastructure for wireless telecommunication providers.  



The applications were incomplete and Mobilitie's permits were denied 



because they were incomplete and also because the applications did not 



meet current city ordinances.  In December 2017, Mobilitie again filed an 



application for a right-of-way use permit.  That application was also 



turned down for being incomplete.  Pictures and plans of the proposed 



placement of the Mobilitie poles are included in the back up to give the 



Commission a better understanding of the City's need to regulate 



placement of utility poles.  Without regulation on location of, size of and 



placement of such poles, the City would not be able to prevent multiple 



pole placements in its rights-of-way. 



At the same time that Mobilitie approached the Public Works department 



for a right-of-way use permit, several other wireless telecommunication 



providers approached GRU seeking to collocate on existing GRU poles.   



City staff, in reviewing the applications and requests, realized that the 



City's codes needed to be updated to address the new infrastructure 



needs caused by increased capacity needs of wireless 



telecommunications users.  



The City Attorney's Office retained Gray-Robinson, P.A., outside legal 



counsel to assist the City in these issues.  City staff consisting of 



representatives from GRUCom, GRU Electric, Planning Department, 



Building Department, Public Works Department and City Attorney's 



office met with Gary Resnick of Gray-Robinson, P.A.  Mr. Resnick 



recommended that the City adopt a moratorium on the permitting of 



wireless telecommunication facilities within the public rights-of-way, 



while the City makes policy decisions on how best to accommodate 



wireless telecommunication facilities in Gainesville.  City staff and Mr. 



Resnick are currently working to prepare recommendations to address 



locations of small cell and DAS communication infrastructure, as well as 



suggested revisions to the city code to address changes in federal law.



While Gainesville and other Florida cities are attempting to address the 



new infrastructure placements proposed by wireless telecommunication 



facilities, the wireless telecommunication industry has sought federal 



and state intervention in the siting of infrastructure in public 
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rights-of-way. Mobilitie filed a Petition with the Federal Communication 



Commission (FCC) to obtain a declaration of Mobilitie's rights to access 



the rights-of-way under federal law.  A copy of the petition filed by 



Mobilitie is included in the back-up.  The FCC turned this petition into a 



larger, rulemaking proceeding, to review generally wireless facilities 



access to ROW, with a focus on small cells and DAS.  A copy of the 



FCC Public Notice is also included in the back-up.  From the comments 



in the Public Notice, the FCC may be considering preempting local 



governments' land use codes that conflict with FCC regulations and/or 



adopting unrealistic procedural requirements for local governments to 



process such applications.



Simultaneously, the wireless telecommunication industry in Florida has 



drafted a proposed Senate bill which would require municipal utilities to 



allow collocation of wireless communication facilities on municipally 



owned utility poles and allow access for wireless facilities in public 



rights-of-way.  The proposed bill as currently written would not 



adequately remunerate the municipal utility for the costs associated with 



co-location and may allow the placement of new poles in ROW to 



accommodate wireless facilities.  A copy of the bill is included in the 



back-up.  The bill is mentioned here to give the City Commission a 



sense of the attempts to pre-empt local regulation of pole locations and 



wireless facilities within the City's rights-of-way.  The Florida League of 



Cities is forming a work group to provide advice with respect to the 



language of the proposed legislation and revisions that may be made.  



The Florida Municipal Electric Authority (FMEA) is also reviewing the bill 



with its members.



Even if the above-mentioned Senate Bill is not adopted, Florida's 



regulation of telecommunication is unique from other states.  The Florida 



state legislature has limited local government's ability to regulate 



placement of utility poles, small cells, and DAS through our codes.  



Florida local governments cannot enter into agreements or establish 



fees for the use of our rights-of-way for communications facilities.  Our 



only substantive ability to regulate placement of such facilities is through 



our land use codes and regulations.  If the FCC issues rules either 



pre-empting land use regulations or establishing a model for siting small 



cells and DAS, Florida local governments will be disadvantaged from 



local governments in other states.



Several local governments in Florida, as well as the Florida League of 



Cities and Florida Association of Counties have agreed to participate in 



a coalition to have Gary Resnick (our outside legal counsel for 



Gainesville's code revisions) to prepare and to submit comments 



representing the unique interest of Florida local governments. Mr. 



Resnick intends to explain the authority Florida local governments have 



to regulate such access to the rights-of-way and provide examples from 



the various cities to demonstrate each city's efforts to provide wireless 



telecommunication services to its citizens while protecting the ability to 



regulate within the City.  Each of the cities would be charged a legal fee 



not to exceed $2,500.00 for Mr. Resnick's efforts on behalf of the cities 



at the FCC.
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RECOMMENDATION The City Commission:  1) Join the Florida Local 



Government Coalition to file a response to the 



FCC regarding the FCC's Public Notice; and 2) 



Amend the existing retention letter with Gray 



Robinson, PA to allow Gary Resnick to represent 



the City in the FCC proceeding as a member of 



the coalition, for an amount not to exceed 



$2,500.00



160708A_Pictures and Plans_20170216.pdf



160708B_Mobilitie Petition to FCC_20170216.pdf



160708C_FCC Public Notice_20170216.pdf



160708D__ Senate Bill 596_20170216.pdf



160736. Resignation of James Owens from the Board of Adjustment (B)



RECOMMENDATION The City Commission accepts the resignation of 



James Owens, effective immediately.



160736_Resignation_JamesOwens_20160216.pdf



ADOPTION OF REGULAR AGENDA



GENERAL CITIZEN COMMENT - For items not on the agenda, limited to 3 



minutes per citizen and not to exceed 30 minutes total



BUSINESS DISCUSSION ITEMS - GRU and General Government items placed on 



the agenda by the Charter Officers or moved from Consent.



160709. Ordinance Revision to Allow Earlier Collection of Waste and 



Recycling in Specified Areas (B)



This item is a request for the City Commission to approve revisions 



to the Commercial Franchise Ordinance Section 27-79(e) regarding 



collection of solid waste and recycling in certain commercial areas.



MODIFICATION - MOVED TO THE REGULAR AGENDA



Explanation: Gainesville’s Commercial Service and Construction and Demolition 



Debris Franchise ordinance restricts haulers to collecting waste Monday 



through Saturday between the hours of 6:00 a.m. and 9:00 p.m. except 



in areas of mixed residential and commercial occupancy where 



collections may begin no earlier than 7:00 a.m. The City Manager or 



designee may authorize collection on Sunday where special needs of 



the customer make it necessary. In the event of an emergency, a 



franchisee may collect at times not allowed by this section, provided the 



City Manager grants prior approval. Prior approval for an earlier starting 
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time has traditionally been provided to haulers each year on the Friday 



morning of the Homecoming Parade when thousands of pedestrians 



converge on University Avenue in the hours prior to the commencement 



of the parade. The areas where haulers may start collections early that 



day are usually confined to the first couple of blocks north and south of 



University Avenue from Main Street to NW 22nd Street. The opportunity 



to start early in those few blocks gives haulers the chance to empty 



dumpsters and vacate the area before it becomes congested with 



vehicular traffic, bicyclists and pedestrians.



In consideration of the amount of development and densification 



occurring along NW 1st Avenue from NW 13th Street to NW 20th Street; 



and taking into account that this is already a difficult area for various 



vendors and service vehicles to load and unload in; the Solid Waste 



Division is proposing that the City Commission consider a partial revision 



to the starting times listed in the ordinance. Such a revision would 



presumably be designed to grant an exception to specific commercial 



areas exhibiting a congested environment and a high volume of 



pedestrian traffic; and would be based upon safety and zoning criteria. 



The hours could be set by the City Manager or designee following input 



from business owners and residents of the respective areas.  Areas 



adjacent to the University of Florida campus zoned UMU-1 and UMU-2 



Urban Mixed Use, and areas in the core downtown area zoned CCD 



Central City District should be considered as possible zones where an 



earlier starting time might be appropriate and beneficial.



There is no fiscal impact associated with this request.Fiscal Note:



RECOMMENDATION The City Commission authorize the City Attorney 



to draft an ordinance allowing an earlier start time 



for waste and recycling collectors in specific 



commercial areas the City Manager or designee 



deems appropriate based upon considerations 



such as zoning, congestion, and safety concerns 



and following public outreach to the impacted 



areas.



160709_Zoning Map_20170216.pdf



160740. Interlocal Agreement for Election Services (B)



Explanation: The City and the Supervisor of Elections have been operating under an 



agreement dated December 16, 1986.  On April 21, 2016, the 



Supervisor of Elections requested that a new agreement be negotiated.  



This proposed agreement is the result of those negotiations.



RECOMMENDATION The City Commission approve the Interlocal 



Agreement for Election services and authorize the 



Mayor to execute.



160740_Election Services Agreement_20170216.pdf
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160711. RETENTION OF NORTON ROSE FULBRIGHT TO ADVISE THE 



CITY IN THE REVIEW OF LEGAL ISSUES ASSOCIATED WITH  



A POTENTIAL PURCHASE OR OTHER BENEFICIAL 



TRANSACTION INVOLVING THE GAINESVILLE 



RENEWABLE ENERGY CENTER FACILITY (NB)



Explanation: In late October 2016, GRU Management, GREC Management and 



counsel for both parties participated in mediation in a good faith effort to 



resolve the pending arbitration between the parties (AAA Case No. 



01-16-000-8157).  Although a settlement was not reached, the mediation 



did result in a continued dialog between the General Manager for 



Utilities and the President of GREC to explore a potentially mutually 



beneficial transaction.  As GRU Management works to analyze the 



feasibility and structure of any such transaction, legal counsel with 



expertise in renewable energy power purchase agreements, utility 



acquisitions, permitting, tax and project finance structures will be needed 



to advise the City of legal issues associated with a potential purchase or 



other beneficial transaction involving the GREC facility.   The City 



Attorney's Office assisted GRU Management in interviewing several 



large firms that have such expertise and capacity.  As a result of that 



process, GRU Management desires to retain the firm of Norton Rose 



Fulbright to advise the City in its review and evaluation of potential 



transactions related to the GREC PPA.



The rates quoted by Norton Rose Fulbright are hourly rates of $850 and 



tax counsel hourly rates of $1000. It is unknown at this time how many 



hours of work will be requested of outside counsel. Funding for outside 



counsel will be paid either from GRU budgeted funds for legal expenses 



or from unanticipated cost savings that GRU realizes.



Fiscal Note:



RECOMMENDATION The City Commission authorize the Office of the 



City Attorney, on behalf of GRU, to retain Norton 



Rose Fulbright for representation of the City in the 



review of issues associated with a potential 



purchase or other beneficial transaction involving 



the GREC facility.



Legislative History 



2/2/17 City Commission Approved as Recommended



160738. Proposed settlement agreement to resolve lawsuit by Alachua County 



concerning reverter clause in deed for original RTS property located 



at 100 SE 10th Avenue (B)



Explanation: On January 11 and February 1, 2017, the City Manager and County 



Manager conducted conflict assessment meetings in accordance with 



Section 164.1053, Florida Statutes, and reached a tentative resolution of 



the lawsuit in Alachua County v. City of Gainesville, Circuit Court Case 



No. 01-2016-CA-001445, subject to approval of the two governing 
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bodies.



As a brief recap of the history, in 1981 Alachua County executed a deed 



to the City of Gainesville for Alachua County Tax Parcel 



#16005-000-000 for the purpose of assuming ownership and operation 



of the regional transit system.  The deed contained a reverter clause 



stating that title would revert to the County immediately if the City 



ceased using the property for a regional transit system.  In November of 



2014, Gainesville Regional Transit System (RTS) moved its operations 



center from this property to the new operations center at 34 E. 13th 



Road.  On April 22, 2016, the County filed the aforementioned lawsuit, 



which was thereafter held in abeyance so that the parties could 



exchange information, explore possible resolution, and if necessary 



pursue the mandatory dispute resolution procedures in Chapter 164, 



Florida Statutes, before engaging in further litigation activity.



As indicated, on February 1, 2017, the County Manager and City 



Manager and staffs reached a tentative resolution, subject to drafting 



final settlement language and subject to governing body approval.  



Attached is a proposed Settlement and Forebearance Agreement that 



would resolve the lawsuit.  The most significant elements consist of (1) 



release of the reverter restriction from  the subject RTS property, which 



will allow the City to make decisions regarding the use of the property, 



subject only to Federal Transit Administration (FTA) approval on account 



of FTA grant restrictions; and (2) conveyance by the City to the County 



of a 200 acre parcel of land, Tax Parcel No. 07341-000-000, located at 



10404 S.W. Williston Road, Gainesville, Florida 32618, just northwest of 



the junction of Williston Road and Wacahoota Road 



("Williston-Wacahoota Property"), that is currently used for archery on a 



50 acre portion of the property, the property is in all other respects used 



for conservation, and the County indicates it intends to utilize the 



property for conservation.  The archery use is pursuant to an Agreement 



for Use of Archer Range Property, between the City and Gator Bowmen, 



Inc., that imposes some relatively minor obligations on the City (some 



utilities costs and recreation promotion) that the County does not wish to 



outright assume from the City; and the County requested that the City 



give notice of termination of the Agreement so that the County may seek 



renegotiated terms of the archery use on the property, or other options 



in the County's discretion. 



As a matter of background on the Williston-Wacahoota Property, the 



City purchased the property in 1966 for approximately $81,000 for the 



purpose of constructing a sanitary landfill.  The City did not pursue the 



landfill construction, but attempted to sell the property in 1986 and again 



in the early 2000's attempted to exchange property with the US Forestry 



Service.  The property has been included on Alachua County's 



Conservation Land Acquisition list for a number of years.  City staff's 



understanding as relayed by County staff is that the County intends to 



use the property for conservation purposes, although they did not want 



to include any restrictions to that effect as part of the Agreement since 



the County was proposing no restrictions on use of the RTS property.
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Conveyance of the Williston-Wacahoota Property would save the City 



approximately $3,640 per year in expenses.



Fiscal Note:



RECOMMENDATION The City Commission (1) approve and authorize 



the Mayor to sign the Settlement and 



Forebearance Agreement; and (2) authorize the 



Mayor and/or City Manager or designee to 



execute all contract documents and other 



necessary documents, subject to approval by the 



City Attorney as to form and legality.



160738_Settlement Agmnt.pdf



150908. License Agreement for Parking for City Parking Lot #2 (B)



This item involves a request for the City Commission to consider 



terms for a License Agreement for Parking for City Parking Lot #2.



Explanation: On December 3, 2015, the City Commission authorized staff to develop 



and pursue a competitive process for the licensing of parking spaces in 



City Parking Lot #2 that would result in a Licensing Agreement for 



Parking associated with stimulating redevelopment in the general area.



Staff released a Request for Proposals (RFP) on February 7, 2016 and 



received one proposal from The Collier Companies that was evaluated 



and deemed responsible and responsive to the minimum requirements 



of the RFP which included: 1) submittal of a proposal for a License 



Agreement for Parking (proposed terms) that would contribute to a 



redevelopment project within the general area; 2) submittal of draft 



architectural/engineering plans that depict the proposed redevelopment 



project; and, 3) references to three (3) similar urban core/redevelopment 



projects.  



On April 21, 2016, the City Commission: 1) approved staff’s 



recommended ranking; 2) directed staff to negotiate a License 



Agreement for Parking with the Collier Companies with regard to 



Parking Lot #2; and, 3) directed staff to return to the City Commission 



for final review and approval.



At the time, staff noted that in the event that the City Commission 



agreed with staff’s ranking the License Agreement for Parking and the 



redevelopment project were subject to further negotiation and the 



routine development review process and therefore had their own paths 



to follow moving forward.



On June 28, 2016, the submitted project, 238 Development LLC, was 



continued at a meeting of the Development Review Board (DRB) due to 



concerns expressed by some adjacent property owners and DRB 



members with requested waivers from the Land Development Code.  



Subsequent to the original DRB continuance, on September 27, 2016, a 
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revised project more consistent with applicable Land Development Code 



provisions and requesting fewer waivers was approved unanimously.



Modification to the project appears to be concentrated on urban form 



rather than substance as the project continues to be primarily 



multi-family with an emphasis upon provision of market rate, workforce 



housing and some limited non-residential space.  The estimated revised 



project cost is in the range of $20 million dollars.



A copy of the September 27, 2016 DRB staff report is attached outlining 



the evolution of the project between the two DRB meetings.



Generally, terms of the proposed License Agreement for Parking for City 



Parking Lot #2 would consist of the following:



- 30 years at $15,768/year with three 10 year extensions upon 



agreement of the parties.  Currently, Parking Lot #2 generates $0 



income to the City.



- Parking Lot #2 shall be restricted to vehicle parking for the term of the 



lease (except for staging during project development and other related 



uses)



- Collier Companies shall be responsible for all improvements (estimated 



preliminary cost at $100,000), maintenance and operations, insurance 



and taxes (if applicable)



Appraisals for estimated market rent and estimated fee simple value for 



Parking Lot #2 are attached.



Fiscal Note:



RECOMMENDATION The City Commission: 1) hear a brief presentation 



from staff, and 2) provide appropriate direction to 



staff on how to proceed.



Legislative History 



4/21/16 City Commission Approved as Recommended
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150908A_Lot 2 Addendas Docs_20160421.pdf



150908B_Lot 2 Award Docs_20160421.pdf



150908C_Lot 2 Bid Docs_20160421.pdf



150908D_Lot 2 Presentation Materials_20160421.pdf



150908E_Lot 2 Memo re Recorded Oral Presentations_20160421.pdf



150908F_Lot 2 Oral Evaluation_20160421.pdf



150908G_Lot 2 Vendor Submittals & Bid Record_20160421.pdf



150908H_Lot 2 Written-Technical Evaluation_20160421.pdf



150908_238 University Parking Memo, dated 9-30-16_20161215.pdf



150908A_Appraisal of Lot 2 Addendum_20161215.pdf



150908B_Appraisal of Lot 2_20161215.PDF



150908C_DRB 20160927 Agenda_20161215.pdf



150908D_DRB Attachment A-3_20161215.pdf



150908E_DRB Staff Report_20161215.pdf



150908A_Lot 2 Addendas Docs_20170216.pdf



150908B_Lot 2 Award Docs_20170216.pdf



150908C_Lot 2 Bid Docs_20170216.pdf



150908D_Lot 2 Presentation Materials_20170216.pdf



150908E_Lot 2 Memo re Recorded Oral Presentations_20170216.pdf



150908F_Oral Evaluation_20170216.pdf



150908G_Lot 2 Vendor Submittals & Bid Record_20170216.pdf



150908H_Lot 2 Written-Technical Evaluation_20170216.pdf



150908I_238 University Parking Memo_20170216.pdf



150908J_Appraisal of Lot 2 Addendum_20170216.pdf



150908K_Appraisal of Lot 2_20170216.pdf



150908L_DRB 20160927 Agenda_20170216.pdf



150908M_DRB Attachment A-3_20170216.pdf



150908N_DRB Staff Report_20170216.pdf



150908O_Parking Lot 2 Timeline_20170216.pdf



150908P_Lot 2 Proposed License Agreement_20170216.pdf



160735. Appointments to Historic Preservation Board, Board of Adjustment, 



and Gainesville Human Rights Board (B)



RECOMMENDATION The City Commission discuss appointments to the 



Historic Preservation Board and Board of 



Adjustment for a full term and Gainesville Human 



Rights Board to fill a vacancy.



160735_AppointmentsHPB_BOA_HRB_20160216.pdf
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COMMITTEE DISCUSSION ITEMS -  Items placed on the agenda by the Audit & Finance 



Committee or General Policy Committee or moved from Consent



OTHER POLICY DISCUSSION ITEMS - If the Commission does not get to these 



items, they are continued to the next regular Commission meeting or such other 



regular or special meeting or workshop, as the Commission directs



INFORMATIONAL PRESENTATIONS - Items that do not request or require any 



Commission action.  If the Commission does not get to these items, they are 



continued to the next regular Commission meeting or such other regular or 



special meeting or workshop, as the Commission directs.



4:30 - 5:30pm Dinner Break



5:30 - Call to order Evening Session



PLEDGE OF ALLEGIANCE



PROCLAMATIONS/SPECIAL RECOGNITIONS



160729. City of Gainesville’s 95th Anniversary of Recognition by 



International City/County Management Association (NB)



This is a request for the City Commission to receive a special 



recognition by the International City/County Management 



Association (ICMA) on behalf of the Florida City County 



Management Association (FCCMA) in celebration of the City’s 95th 



anniversary for operating under the Council-Manager form of 



government.



Explanation: One of the priorities of the FCCMA is to raise awareness of the values 



professional managers bring to the communities they serve. FCCMA is 



on a mission to support this priority through making presentations to 



cities celebrating milestone anniversaries during commission meetings 



and would like to recognize City Management, the City Commission and 



the City of Gainesville in general for being a prime example of 



professional management in action.



About two years ago, the FCCMA launched an effort focused on raising 



awareness of the role of professionals in local government. A Harris Poll 



was conducted in 2009 and found that just 5% of citizens were able to 



describe the specific role of local government leadership in shaping their 



communities.
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The FCCMA took a leadership role in an effort to raise awareness and 



would like to play a video that highlights one of the vehicles developed 



by both the ICMA and the FCCMA. The video provides the message of 



what Life, Well Run means for towns, cities and counties.



NoneFiscal Note:



RECOMMENDATION The City Commission receive the recognition from 



the special recognition.



160746. Phalanx Defense Systems Special Recognition to the City of 



Gainesville (B) 



Phalanx Defense Systems has requested the opportunity to make a 



brief presentation and provide special recognition to the City of 



Gainesville.    



MODIFICATION - NEW POWERPOINT PRESENTATION



Explanation: Phalanx Defense Systems Chief Executive Officer James Coats has 



requested to make a brief presentation and provide special recognition 



to the City of Gainesville.  Phalanx Defense Systems entered into 



agreements with the City to acquire the former United States Army 



Reserve building on NE 8th Avenue after being selected by the City 



through an RFP process.  Phalanx has been busy renovating the 



building as their new headquarters and will be moving their operations 



into the building soon.



NoneFiscal Note:



RECOMMENDATION The City Commission receive a presentation and 



special recognition.



160746-MOD_Presentation_20170216.pdf



160753. Pop Warner Gator Varsity Cheerleader Day - February 16, 2017 (B)



RECOMMENDATION PRCA Gator Varsity Cheerleaders Head Coach 



Lauren Harris, Assistant Coaches Teryn Patrick, 



Deannayce Mavin and Shambria Woods and 



Team Mom and Equipment Manager Rosa 



Alston-Rivers and Keondra Brown to accept the 



proclamation.



160753_PopWarnerCheer_20170216.pdf



160754. Menagerie in Motion Kinetic Derby Month - February 2017 (B)



RECOMMENDATION Active Streets Alliance Executive Director Joseph 
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Floyd to accept the proclamation.



160754_MenagerieinMotion_20170216.pdf



GENERAL CITIZEN COMMENT - For items not on the agenda, limited to 3 



minutes per citizen and not to exceed 30 minutes total



PUBLIC HEARINGS



RESOLUTIONS - ROLL CALL REQUIRED



160732. Application to FEMA for Reimbursement of Eligible Expenses 



Incurred during Hurricane Hermine (B)



Explanation: On September 28, 2016, the President of the United States issued a 



major disaster declaration for the State of Florida which included 



Alachua County as a result of Hurricane Hermine. The City incurred 



approximately $62,000 of expenses which are eligible for reimbursement 



from FEMA and the State of Florida.



The City spent approximately $62,000 during Hurricane Hermine which 



is partially eligible for reimbursement from FEMA and the State of 



Florida. FEMA will reimburse 75% and the state 10% with the City 



responsible for 15% or approximately $9,300 which will be appropriated 



from General Fund fund balance.



Fiscal Note:



RECOMMENDATION The City Commission:  1) adopt the Resolution; 2) 



approve the application for state and federal 



disaster funding; 3) authorize the City Manager or 



his designee to approve any related grant 



agreements and payment requests, subject to 



approval by the City Attorney as to form and 



legality; 4) request the Mayor to sign the 



applications for reimbursement; and 5) approve 



the appropriation of up to $9,300 from General 



Fund fund balance.



160732A_Resolution_20170216.pdf



160732B_Funding Agreement_20170216.pdf



160574. Resolution Establishing the Citizen Committee for Implementing the 



Strategic Framework (B)



This item requests adoption of a resolution establishing a citizen 



advisory committee to assess and prioritize the community’s big 



ideas to support implementing the strategic plan framework.



MODIFICATION - ADDED BACK-UP
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Explanation: On December 15th, 2016, the City Commission adopted the strategic 



plan framework, a lasting blueprint to guide us towards our best 



Gainesville, a New American City. Vital to a successful implementation 



of the strategic plan framework is the continued involvement of citizens 



and community stakeholders.



On February 2nd, 2017, the Commission directed staff to compose a 



Resolution establishing a citizen advisory committee to assess and 



prioritize the community’s big ideas to support implementing the 



Strategic Plan Framework. Per the Commission’s direction, the 



committee will consist of 14 citizen members, have a 60-day life-span, 



participate in staff-facilitated workshops, and provide 12-15 



recommendations of big ideas for the Commission’s consideration 



during spring budget workshops.



This Resolution establishes a citizen committee and provides for its 



composition, responsibilities, operations and use of City resources.



NoneFiscal Note:



RECOMMENDATION The City Commission: 1) adopt the Resolution, 



and 2) appoint two citizen members per 



Commissioner.



Legislative History 



12/15/16 City Commission Approved as Recommended



2/2/17 City Commission Adopted



160574A_Framework_20161215.pdf



160574B_Presentation_20161215.pdf



160574_Citizen Advisory PPT Presentation_20170202.pdf



160574A_Big Ideas_20170202.pdf



160574B_Strategic Plan Framework_20170202.pdf



160574_Resolution_20170216.pdf



160574-MOD_Applications_20170216.pdf



ORDINANCES, 1ST READING - ROLL CALL REQUIRED



150694. BLUES CREEK PLANNED DEVELOPMENT AMENDMENT (B)



ORDINANCE NO. 150694, PETITION NO. PB-15-115 PDA



An ordinance of the City of Gainesville, Florida, amending the Zoning 



Map Atlas by rezoning to Planned Development District (PD) 



approximately 36.7 acres of property located at 7000-7800 block of NW 



58th Street, as more specifically described in this ordinance and 



commonly referred to as Blues Creek Unit 5, Phase 2; adopting PD maps, 



a PD report, and development conditions; providing for enforcement; 
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providing a severability clause; providing a repealing clause; and 



providing an effective date.



Explanation: PLANNING AND DEVELOPMENT SERVICES DEPARTMENT REPORT



On May 19, 2016, June 2, 2016, and September 1, 2016, the City 



Commission heard this item.  On September 15, 2016, the City 



Commission held a public hearing and approved the petition with certain 



revisions.



This Ordinance amends the existing Blues Creek Planned Development 



(PD) to reflect a new Unit 5, Phase 2 with up to 44 single-family 



detached lots. 



The Blues Creek subdivision is generally located west of NW 43rd 



Street, south of NW 81st Avenue, and north of NW 69th Lane. The 



development's western boundary is contiguous with the City of 



Gainesville city limits in this area. The Unit 5, Phase 2 subdivision 



comprises an approximately 36.7-acre portion of the entire 



approximately 300-acre Blues Creek development. The lots within this 



portion of Blues Creek wrap along the western boundary of the 



90.29-acre drainage easement, recreation, and conservation area as 



shown on the PD Layout Plan attached as Exhibit "B" to this ordinance.



The development of Blues Creek was originally approved as an Alachua 



County Planned Unit Development (PUD) by Zoning Resolution Z-81-68 



that was adopted on July 21, 1981. The County PUD was further 



amended by a revised Master Plan for Blues Creek adopted and 



approved by Alachua County dated November 1999. Portions of the 



overall Blues Creek PUD were annexed into the City of Gainesville by 



City Ordinances 001161, 001162, 001163, 002393, and 040290. These 



annexations occurred in 2001, 2002, and 2005. 



Subsequent to the annexations, the City of Gainesville applied City 



future land use and zoning designations to the property. The City applied 



Planned Development (PD) zoning to the property via Ordinances 



030472 (adopted 10/27/03) and 041187 (adopted 11/28/05). 



The Blues Creek PD is mostly built out with the exception of 16 lots 



within Unit 7 and the remaining portion of Unit 5 that is the subject of this 



Ordinance. Unit 5, Phase 1 consisted of 10 single-family detached units.  



This ordinance sets forth the PD maps, PD report and development 



conditions for the remainder of Unit 5, to be known as Unit 5, Phase 2 of 



the Blues Creek Planned Development.



CITY ATTORNEY MEMORANDUM



This ordinance requires two hearings and shall become effective 



immediately upon adoption.



RECOMMENDATION The City Commission adopt the proposed 



ordinance.
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Legislative History 



1/28/16 City Plan Board Postponed (Petition) to the City Plan Board



5/19/16 City Commission Approved (Petition)



6/2/16 City Commission Approved, as shown above



9/1/16 City Commission Continued



9/15/16 City Commission Approved, as shown above
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150694_Staff report_20160128.pdf



150694A_Exh A-1_Proposed PD Report_ Application_ Neighborhood_ Workshop Info_20160128.pdf



150694B_ExA-2_Proposed PD Layout Plan_20160128.pdf



150694C_Exh A-3 Natural Areas Resource Assessment_20160128.pdf



150694D_ExA-4_Design Plant_20160128.pdf



150694E_ExB-1 thru Exh B-5_Supplemntal Documents_20160128.pdf



150694F_ExhC-1_Citizen letters regarding Blues Creek PD Amendement_20160128.pdf



150694G_Exh D_eda Blues Creek memo_20160225.pdf



150694H_Exh E_GSE Memo 12680 Final Report SS_20160225.pdf



150694I_Exh F_Citizen Comments 2-17-16 Blues Crk_20160225.pdf



150694A_Staff report_20160519 .pdf



150694B_Exh A-1_Proposed PD Report_ Application_ Neighborhood_ Workshop Info_20160519.pdf



150694C_ExA-2_Proposed PD Layout Plan_20160519.pdf



150694D_Exh A-3 Natural Areas Resource Assessment_20160519.pdf



150694E_ExA-4_Design Plant_20160519.pdf



150694F_ExB-1 thru Exh B-5_Supplemntal Documents_20160519.pdf



150694G_ExhC-1_Citizen letters regarding Blues Creek PD Amendement_20160519.pdf



150694H_Exh D_eda Blues Creek memo_20160519.pdf



150694I_Exh E_GSE Memo 12680 Final Report SS_20160519.pdf



150694J_Exh F_Citizen Comments 2-17-16 Blues Crk_20160519.pdf



150694K_160128 and 160228 CPB minutes_20160519 .pdf



150694L_Staff ppt_20160519.pdf



150694_Blues Creek Letters 1_20160519.pdf



150694_Blues Creek Letters 2_20160519.pdf



150694_Blues Creek Letters 3_20160519.pdf



150694_Blues Creek Letters 4_20160519.pdf



150694_Blues Creek Letters 5_20160519.pdf



150694_Blues Creek Letters 6_20160519.pdf



150694_Blues Creek Letters 7_20160519.pdf



150694_Blues Creek Letters 8_20160519.pdf



150694_Blues Creek Letters 9_20160519.pdf



150694_Blues Creek Letters 10_20160519.pdf



150694_Blues Creek Letters 11_20160519.pdf



150694_Blues Creek EDA Petitioner Powerpoint_20160519.pdf



150694_applicant forms_20160519.pdf



150694_MOD_Goldman_20160519.pdf



150694_MOD_Blues Creek Master Owners Association Letter_20160519.pdf



150694_MOD_petition form_20160519.pdf
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150694_MOD_petition form 2_20160519.pdf



150694_Blues Creek Order_20160602



150694_BluesCreekAlternatitve1_20160804.pdf



150694_BluesCreekAlternatitve2_20160804.pdf



150694_BluesCreekAlternatitve3_20160804.pdf



150694_Powerpoint_20160804.pdf



150694_AffidavitofLarryRoss_20160804.pdf



150694_AffidavitofOneliaLazzari_20160804.pdf



150694_AffidavitofPeterWallace_20160804.pdf



150694_PB-15-115 CCOM_20160901.pdf



150694_Blues Creek PPT_EDA_20160901.pdf



150694_QJ forms_20160901.pdf



150694_QJ Form_20160901.pdf



150694_Goldman Back-up_20160901.pdf



150694_2016-09-01 Blues Creek FEMA Current Map_20160901.pdf



150694_2016-09-01 Blues Creek FEMA Proposed_20160901.pdf



150694_2016-09-01 BLUES CREEK Topographic Map_20160901.pdf



150694_2016-09-01Blues Creek Flowways_20160901.pdf



150694_BLUESCREEK Tree Exhibit_201600901.pdf



150694_Lidar Topography Blues Creek_20160901.pdf



150694_Gainesville City Commission Letter.Blues Creek.Conrad.8-25-161-2_20160901.pdf



150694_Bruce Blank Letter 8-28-16 re Blues Creek_20160901.pdf



150694_draft ordinance_20170216.pdf



150694_EDA presentation_20170216.pdf



150694B_Staff ppt_20170216



ORDINANCES, 2ND READING - ROLL CALL REQUIRED



160216.



VOLUNTARY ANNEXATION - 100 ACRES OF PROPERTY 



SOUTHWEST OF THE CURRENT CITY BOUNDARY (B)



Ordinance No. 160216



An ordinance of the City of Gainesville, Florida, annexing approximately 



100 acres of city-owned and privately-owned property that is generally 



located south of Tax Parcel No. 07240-049-000 and the existing City of 



Gainesville boundary, west of SW 41st Boulevard and Interstate 75, north 



of SW Williston Road, and east of SW 75th Street, as more specifically 



described in this ordinance, as petitioned for by the property owner(s) 



pursuant to Chapter 171, Florida Statutes; making certain findings; 
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providing for inclusion of the property in Appendix I of the City Charter; 



providing for land use plan, zoning, and subdivision regulations, and 



enforcement of same; providing for persons engaged in any occupation, 



business, trade, or profession; providing directions to the Clerk of the 



Commission; providing a severability clause; providing a repealing 



clause; and providing an immediate effective date.



Explanation: Introduction



This ordinance will annex into the corporate limits of the City of 



Gainesville approximately 100 acres of property that includes city and 



privately-owned property, and which is generally located south of Tax 



Parcel No. 07240-049-000 and the existing City of Gainesville boundary, 



west of SW 41st Boulevard and Interstate 75, north of SW Williston 



Road, and east of SW 75th Street, as more specifically described in the 



ordinance.  



At the request of the property owners seeking annexation into the City of 



Gainesville, the City Commission on August 4, 2016, received and 



accepted a petition for voluntary annexation of the property and directed 



the City Attorney to prepare an annexation ordinance.  On September 



15, 2016, the City Commission approved a previous version of this 



Ordinance on first reading.  Second reading of the previous version of 



this ordinance was continued multiple times, due to a hurricane, to allow 



time for City and County staff to coordinate transition of services issues 



and prepare an Urban Services Report, and at the private property 



owner's/petitioner's request.  Because of the multiple continuations, and 



in order to provide the most thorough City Commission review and 



public participation possible, this ordinance was re-advertised for a first 



and second reading.  



Municipal annexation in Florida is governed by the Municipal Annexation 



or Contraction Act (the "Act"), which is found in Chapter 171, Florida 



Statutes.  Section 171.044, F.S., sets forth the requirements and 



procedure for voluntary annexation, whereby property owners may 



voluntarily request a municipality to include their property within the 



corporate limits of that municipality.  Besides various procedural 



requirements, Section 171.044, F.S., sets forth the following substantive 



requirements for voluntary annexations: 1) the proposed annexation 



area must be "contiguous" to the municipality; 2) the proposed 



annexation area must be "reasonably compact"; and 3) the annexation 



must not create any "enclaves."  



Contiguous



Section 171.031, F.S., of the Act defines "contiguous" as follows: "a 



substantial part of a boundary of the territory sought to be annexed by a 



municipality is coterminous with a part of the boundary of the 



municipality.  The separation of the territory sought to be annexed from 



the annexing municipality by a publicly owned county park; a 
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right-of-way for a highway, road, railroad, canal, or utility; or a body of 



water, watercourse, or other minor geographical division of a similar 



nature, running parallel with and between the territory sought to be 



annexed and the annexing municipality, shall not prevent annexation 



under this act, provided the presence of such a division does not, as a 



practical matter, prevent the territory sought to be annexed and the 



annexing municipality from becoming a unified whole with respect to 



municipal services or prevent their inhabitants from fully associating and 



trading with each other, socially and economically." 



When used in the context of municipal annexation, a Florida District 



Court of Appeal has articulated further that "contiguous" means 



"touching or adjoining in a reasonably substantial...sense."  City of 



Sanford v. Seminole County, 538 So. 2d 113 (Fla. 5th DCA 1989).



Reasonably Compact



The Act requires voluntary annexations to be "reasonably compact," and 



defines "compactness" in Section 171.031, F.S., as: "concentration of a 



piece of property in a single area and precludes any action which would 



create enclaves, pockets, or finger areas in serpentine patterns.  Any 



annexation proceeding in any county in the state shall be designed in 



such a manner as to ensure that the area will be reasonably compact."



The Act provides no further definitions or explanation of the "reasonably 



compact" requirement (with the exception of defining "enclave" as 



discussed below; 'enclave' is mentioned in the Act both within the 



definition of 'compactness' and as a stand-alone provision of the Act).  



However, case law from Florida's mid-level courts (i.e., Florida District 



Courts of Appeal; no cases on point from the Supreme Court of Florida) 



provide further elaboration on the "reasonably compact" requirement.  



Specifically, case law has defined the term "pocket" (which is included in 



the statutory definition of "compactness") as meaning "a small isolated 



area or group" when viewed "in relationship to the overall scope and 



configuration of the parcel in question and the surrounding municipal 



property," or meaning a voluntary annexation may not leave a small 



isolated unincorporated area "in a sea of incorporated property."  City of 



Center Hill v. McBryde, 952 So. 2d 599 (Fla. 5th DCA 2007); City of 



Sanford v. Seminole County, 538 So. 2d 113 (Fla. 5th DCA 1989).  



Further, the term "serpentine" (which is also included in the statutory 



definition of "compactness") has been defined to mean "winding or 



turning one way and another," meaning voluntary annexations may not 



be shaped in a finger pattern that are winding or turning. City of Sanford 



v. Seminole County.



Enclave



Section 171.031, F.S., of the Act defines "enclave" as: "(a) any 



unincorporated improved or developed area that is enclosed within and 



bounded on all sides by a single municipality; or (b) any unincorporated 



improved or developed area that is enclosed within and bounded by a 
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single municipality and a natural or manmade obstacle that allows the 



passage of vehicular traffic to that unincorporated area only through the 



municipality."



General Purpose of Municipal Corporation



A Florida Court of Appeal has described that, as a city considers any 



particular annexation of land, it is helpful to consider the general 



purpose and goals of a municipal corporation as follows: "the legal as 



well as the popular idea of municipal corporation in this country, both by 



name and use, is that of oneness, community, locality, vicinity; a 



collective body, not several bodies, a collective body of inhabitants-that 



is, a body of people collected or gathered together in one mass, not 



separated into distinct masses, and having a community of interest 



because residents of the same place, not different places.  So, as to 



territorial extent, the idea of a city is one of unity, not of plurality; of 



compactness or contiguity, not separation or segregation." City of 



Sanford v. Seminole County.



Discussion



It is the opinion of city staff that the procedural and substantive 



requirements for voluntary annexation described in Section 171.044, 



F.S., have been met as follows:  First, the annexation area is 



"contiguous" to the city limits because a substantial part of a boundary of 



the annexation area is coterminous with a part of the city boundary, and 



is touching or adjoining the city limits in a reasonably substantial sense.  



Second, the annexation area is "reasonably compact" because it is a 



reasonable concentration of property in a single area and does not 



create any enclaves, pockets, or finger areas in serpentine patterns.  



This annexation would not result in a pattern of land that is winding or 



turning, and would not create any small isolated unincorporated area 



that is left in a sea of incorporated property when viewed in relationship 



to the overall scope and configuration of the annexation area and 



surrounding municipal property.  Third, this annexation would not create 



any "enclaves" because the annexation would not result in any 



unincorporated property that is either enclosed and bound on all sides 



by the city limits; or enclosed within and bounded by the city limits and a 



natural or manmade obstacle that allows the passage of vehicular traffic 



to that unincorporated area only through the city.  



Therefore, and in light of the general purpose of municipal incorporation 



described above and the fact that a property owner has voluntarily 



requested to be annexed into the City of Gainesville, city staff 



recommends adoption of this voluntary annexation ordinance.



The City Commission must decide, based on the Urban Services Report 



prepared by staff, the map of the annexation area, the opinion and 



testimony of city staff and other competent substantial evidence included 



in the record, whether the proposed annexation meets the essential 



requirements of the applicable state annexation law as described herein.
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CITY ATTORNEY MEMORANDUM



This ordinance requires two hearings and will become effective 



immediately upon adoption.



RECOMMENDATION The City Commission adopt the proposed 



ordinance.



Legislative History 



8/4/16 City Commission Approved as Recommended



9/15/16 City Commission Adopted on First Reading (Ordinance)



10/6/16 City Commission Continued



10/20/16 City Commission Continued



11/3/16 City Commission Continued



11/17/16 City Commission Continued



2/2/17 City Commission Adopted on First Reading (Ordinance)



160216_SignedPetition_20160804.pdf



160216_draft ordinance_20160915.pdf



160216_Comments from Alachua County_20160915.pdf



160216B_Urban Services Report_20161117.pdf



160216A_draftordinance_20170202.pdf



160216B_Presentation_20170202.pdf



160216-MOD_Letter from County Mgr_20170202.pdf



160580. APPENDIX A - SCHEDULE OF FEES, RATES AND CHARGES, 



UNIVERSITY OF FLORIDA WATER SERVICE RATES (B)



Ordinance No. 160580



An ordinance of the City of Gainesville, Florida, amending the Code of 



Ordinances, by amending Appendix A, Schedule of Fees, Rates and 



Charges, to revise fees, rates, and charges for water service provided to 



the University of Florida; providing directions to the codifier; providing a 



severability clause; providing a repealing clause; and providing an 



effective date.



Explanation: WATER/WASTEWATER DEPARTMENT STAFF REPORT



On January 5, 2017, the City Commission authorized the City Attorney 



to draft, and the Clerk of the Commission to advertise an ordinance 



adopting the recommended rates, fees and charges for water services 



for the University of Florida.  Based on GRU's water cost of service 



study, water rates for the University of Florida are established by 



contract and updated annually in Appendix A of the Code of Ordinances.  



However, during the FY 2017 budget process, GRU staff inadvertently 



omitted revisions to the rates for water service to the University of 



Florida.  The amended rates are reflected in the proposed ordinance.  
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CITY ATTORNEY MEMORANDUM



This ordinance requires two hearings.  The first reading is scheduled for 



February 2, 2017.  The second reading is scheduled for February 16, 



2017.



The amended rates are likely to result in a projected revenue decrease 



of 1.4% for the water system in Fiscal Year 2017.



Fiscal Note:



RECOMMENDATION The City Commission adopt the proposed 



ordinance.



Legislative History 



1/5/17 City Commission Approved as Recommended



2/2/17 City Commission Adopted on First Reading (Ordinance)



160580 Appendix A Section 3 Water - UF corrected rates 20161214



160580 Appendix A Section 3 Water - UF corrected rates 20170105



160580 Draft Ordinance.pdf



PLANNING PETITIONS



CITIZEN COMMENT - For items not on the agenda, limited to 3 minutes per 



citizen and not to exceed 30 minutes total



COMMISSION COMMENT



10:00pm or earlier - Adjourn - If later than 10:00pm, the Commission may waive 



the rules to extend the meeting or may schedule a date/time to continue the 



meeting
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160711. Retention of Norton Rose Fulbright to Advise the City in the Review of Legal
Issues Associated with a Potential Purchase or Other Beneficial Transaction
Involving the Gainesville Renewable Energy Center Facility  
 
This is a request to put this firm on retainer in the eventuality that we need advice on
any tax implications of a potential purchase of the plant.  The UAB approved last
night.
 
Ordinances
 
160580. Appendix A - Schedule Of Fees, Rates And Charges, University Of Florida
Water Service Rates – 2nd Reading
 
Final reading of this ordinance establishing the new rates for UF water services.
 
 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 








From: Baxley, Robin L.
To: Jim Gordon
Cc: Bielarski, Edward J
Subject: MOU w/Bielarski"s Signature
Date: Wednesday, March 22, 2017 1:08:30 PM
Attachments: mou w-bielarski signature.pdf


Mr. Gordon:
 
Mr. Bielarski has signed the final version of the MOU and I’ve attached it here.
 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY



This MEMORANDUM OF UNDERSTANDING REGARDING
GAINESVILLE RENEWABLE ENERGY CENTER FACILITY ("Memorandum") dated



2017 ("Execution Date") between the Cify of Gainesville, Florida, a



municipal corporation, dlbla Gainesville Regional Utilities ("GRU") and Gainesville
Renewable Energy Center, LLC, a Delaware limited liability company ("GREC" and
collectively with GRU, the "Parties" and each, a "@") sets forth the principal elements of an
offer from GRU for the proposed purchase by GRU and sale by GREC of that certain biomass
electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida,
and known as the Gainesville Renewable Energy Center (the "Facility"). If executed by both
parties, this Memorandum evidences the Parties' intent to cooperate in good faith to negotiate a



definitive agreement (the "Purchase and Sale Agreement") providing for the purchase by GRU
and sale by GREC of the Facility and all related assets, as identified in such agreement (the
"Transaction"). If executed by both parties, this Memorandum constitutes a statement of mutual
interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9



below, which shall be binding on the Parties. Subject to the foregoing, GRU offers to negotiate a



mutually acceptable definitive agreement for the Transaction that includes the following terms:



l. Purchase and Sale. The Transaction will provide for the sale and
conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of
the Facility and all assets, contracts, property, and rights that are part ofthe Facility or necessary
for the ownership, operation or maintenance of the Facility (collectively, "Assets"), to be
identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining
any required third party approvals and consents. That certain Power Purchase Agreement for the
Supply of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired
Power Production Facility between GRU and GREC dated Apil29, 2009, together with its
related amendments (the "PPA"), shall be terminated at Closing of the Transaction ("Closing").



2. Price. The purchase price and terms of payment will be seven hundred
fifty million dollars ($750,000,000), assuming financing by GRU through thirty (3O)-year utility
system revenue bonds issued by the City of Gainesville, Florida ("Purchase Price"), which will
be paid in cash at Closing. Should the 30-year U.S. Treasury increase by more than 50 basis
points (measured as the difference between the rate on the Execution Date and the rate on the
day that is five days before Closing), GRU may terminate the Transaction and cease negotiations
thereof.



3. Negotiation. The Transaction will be subject to the negotiation and
execution of a Purchase and Sale Agreement and associated legal documents. Negotiations will
begin with a proposed asset purchase agreement supplied by GREC within 2l days following
approval of this Memorandum by the Gainesville City Commission. The Parties will use



commercially reasonable efforts to complete negotiations and agree upon a Purchase and Sale
Agreement for execution not later than four (4) months after the Execution Date, and to achieve
Closing not later than seven (7) months after the Execution Date.
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4. Diligence. The Transaction will be subject to the satisfactory completion
by GRU of customary due diligence. Effective as of the Execution Date and subject to the
provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of
the diligence process to facilitate timely access for GRU and its representatives to the Facility
and other Assets, and to the books and records regarding the Facility and other Assets of GREC
and the third party operator of the Facility. Without limiting the foregoing, GRU acknowledges
and agrees that GREC has the right to attend any meetings that representatives of GRU may have
with the Facility operator or other third parties.



5. Exclusivity. Until four (a) months after the Execution Date, or such later
date as may be specified in a Purchase and Sale Agreement executed by the Parties (the
"Expiration Date"), GREC will negotiate exclusively with GRU in connection with the sale of
the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its
behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility
or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or
unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer
from, any person or entity (other than GRU) relating to the possible acquisition of or investment
in any or all of GREC, the Facility or any Assets. Notwithstanding the foregoing, this
Memorandum shall not create any additional restriction on upstream transfers that are not
already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify
GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of
any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility
or any Assets (or enter into any other transaction that is substantially similar to, or that would
preclude, the Transaction), and the terms and conditions of any such offer or expression of
interest.



6. Public Records and Confidentiality. This Memorandum is a public record
that will be disclosed to the public and discussed during public meetings of the Gainesville City
Commission ("Commission"). This Memorandum does not disclose any confidential verbal
discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of
November 16, 2016 and executed by GREC as of November 21, 2016 (the "\D4\") and
terminated by GRU effective March 14,2017. The Parties also confirm that the Purchase and
Sale Agreement for the Transaction will be subject to Commission approval, and will be a public
record that will be disclosed to the public and discussed during public Commission meetings.
Should either Party reasonably believe that specific written information provided in connection
with this Memorandum or through due diligence, or included in the Purchase and Sale
Agreement or otherwise provided in connection with the Transaction falls within a specific
exemption under Florida's Public Record laws, the Party transmitting or providing such
information shall submit such information to the receiving Party in a separate envelope that
includes a general description of the information together with a reference to the specific Florida
Statute or other law that deems such materials exempt from public disclosure. The receiving
Party will not warrant or guarantee that information designated by the transmitting Party as
exempt is in fact exempt under Florida's Public Records Laws, and the receiving Party will offer
no opinion as to the accuracy of the legal reference provided by the transmitting Party. If the
receiving Party receives a public records request for any information that the transmitting Party
has designated as exempt, the receiving Party will notifu the transmitting Party through email
notice. The transmitting Party shall have no longer than five (5) business days after receipt of
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such notice to file any necessary court documents to prevent the disclosure of the information, at
the sole expense of the transmitting Party. If the transmitting Party timely files the necessary



court documents, the receiving Party will not disclose the information until the conclusion of any
proceedings. If the transmitting Party fails to comply with any of the requirements in this section
or fails to file any necessary court documents to prevent the receiving Party from disclosing
materials as described herein, such failure shall be deemed as a waiver by the transmitting Party



to the claim that any materials submitted by the transmitting Party constitute exempt information.
The transmitting Party agrees that its designation of information as exempt may be challenged in
court by any person or entity. The transmitting Party agrees to indemnifu and defend the



receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and



actions, whether or not a lawsuit is commenced, related to the transmitting Party's designation of
materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for
damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the



transmitting Party's designation of materials as exempt. The Parties agree that any information
provided, including any materials designated as exempt, will be distributed to members of staffi,



management and the relevant board and Commission members for evaluation and consideration



of the Transaction.



7. Dispute.



(a) The Parties are engaged in an arbitral proceeding conducted under American
Arbitration Association ("AAA") procedures that is pending in AAA Case No. 0l-16-0000-8157
(the "Dispute"). The Dispute involves claims and counterclaims asserted by the Parties in
connection with the PPA. The Parties retain all rights arising under the PPA. This
Memorandum operates to stay the Dispute until a Purchase and Sale Agreement is executed by
the parties pursuant to Section 3 above and during the stay GRU shall not withhold additional
invoiced amounts other than those described in section (b) below. The Parties shall file with the



arbitrator any necessary documentation to effectuate this stay.



(b) After the Execution Date and during the stay of the Dispute, GRU shall not
withhold amounts from GREC's monthly invoices other than amounts that may be withheld with
respect to an invoice when payment is due for such invoice in accordance with the PPA where



such withholding is based on either (i) one or more of GRU's claims or counterclaims that are



the subject of the Dispute (consistent with GRU's prior practice), or (ii) any calculation error that
may appear in such invoices. GRU shall not retroactively withhold any amounts that have



previously been paid under any GREC invoice.



(c) The Parties agree that the Purchase and Sale Agreement shall include the



following provisions: (i) a further stay of the Dispute until Closing or termination of effons to
reach a Transaction; (ii) at Closing, GRU shall receive a credit from GREC in the amount of
$7,428,899.98 (the "Retention Cap") in the form of GRU's retention of such amount of
previously withheld funds under the PPA; (iii) GRU will not withhold additional amounts after
the Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall refund
to GREC at Closing any amounts withheld after March 19,2017 with interest as set forth in
Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all obligations and



payment of the amounts to be paid and retained in accordance with the Purchase and Sale



Agreement shall operate as a full settlement and mutual release of all claims and counterclaims
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between the Parties in the Dispute; and (vi) at Closing, the Parties shall execute the appropriate
documents to effectuate the agreed upon settlement and release.



(d) If the Parties are unable to execute a mutually agreeable Purchase and Sale
Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the
Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary
documentation to lift the stay and proceed with the Dispute. GREC's agreement to provide a
credit of the Retention Cap in the form of GRU's retention of such amount of previously
withheld funds upon a successful Closing as noted above is without any concession or admission
whatsoever of liability as to those amounts, which GREC maintains were improperly withheld
under the PPA. GREC has agreed to GRU's retention of that amount solely in order to facilitate
the Transaction contemplated by this Memorandum.



8. Reservation of Riehts. The Parties' execution of this Memorandum and
their negotiation of the Transaction and associated discussions and communications shall not
affect, impair, or compromise the Parties' respective claims, counterclaims, rights and defenses
in the Dispute, or their respective rights and obligations under the PPA. Each Party enters into
this Memorandum and engages in negotiations and activities in connection with the Transaction
independent of the Dispute and with all rights expressly reserved.



9. Miscellaneous. This Memorandum shall be governed by, and construed in
accordance with, the law of the State of Florida. This Memorandum shall be executed first by an
authorized management representative of GRU and by an authorized representative of GREC
and, if so executed, the management representative of GRU shall present this Memorandum to
the Commission for approval. The Sections of this Memorandum that are binding (as specified
in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit
of and be enforceable by the Parties and their successors and assigns if and only if signed and
delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville
by April 21, 2017. This Memorandum may be executed by facsimile or by documents sent in
PDF via email and in any number of counterparts, all of which together shall constitute a single
instrument and shall be considered an original for all purposes. It shall not be necessary that any
counterpart be signed by each Party so long as each Party shall sign at least one counterpart.



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be
executed by their respective, duly authorized representatives as of the Execution Date.



THE CITY OF GAINESVTLLE, FLORIDA,
D/B/ N GAINESVILLE REGIONAL
UTILITIES



Recommended for approval by GRU
Management



By:
Name:
Title:



GAINESVILLE RENEWABLE ENERGY
CENTER. LLC



By:
Name:
Title:
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Approved by the City Commission



By:



Name: Lauren Poe



Title: Mayor



For GRU: A and legality:



By:
Name:
Title: 6BrlETeAL MAnlAGEra FOR



UT1 LITI Ci
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From: Jim Gordon
To: Bielarski, Edward J
Cc: Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.; Dennis Duffy; Al Morales
Subject: Response TO Revised MOU
Date: Thursday, March 16, 2017 12:04:28 PM


Ed,
  We have reviewed your latest response and although we simply disagree with your claims on 
Available Energy payments, I do not believe it would  be fruitful or constructive to debate that 
point here…if we are unable to conclude a deal, GRU will have retained all of its rights and your 
claims would be ultimately decided by a legal process that is underway.
Let me explain to you how our Board looks at this – they are willing to transact at the price/terms 
we sent to you in our last MOU draft, and your ask of an additional $10 mm payment, which is 
effectively an ask for a purchase price reduction doesn’t work for my Board.
Your ask that you keep the ability to continue to withhold payments from us under the PPA 
basically gives you a blank check. In your construct, you could withhold millions of dollars more 
between now and Closing and try and have us eat that additional cost…we don’t think that is 
reasonable or workable.
   
  My Board is beginning to wonder if you feel conflicted, in that, you are not sure if you want to 
transact a fair and durable deal or if you just want to maintain and exercise undue leverage that 
is destined to ultimately unravel your acquisition of the GREC facility. It is imperative that, if both 
of us are going to commit the significant time and resources required for this transaction that it 
be in a constructive climate. Again, if the the transaction does not close, neither of us will have 
given up any of our rights under the PPA and we will then return to litigation. Those  are the 
conditions that will ultimately ensure the significant benefits you have identified through a GREC 
acquisition will accrue to the Citizens of Gainesville and the region.
  Let me know if you want to move forward under the MOU that we provided to you yesterday.
Sincerely, 
Jim
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From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: FW: Response to revised MOU
Date: Wednesday, March 15, 2017 8:45:02 PM
Attachments: grec - gru mou rev 7.docx


Mayor, Commissioners and UAB members,
 
Please find my most recent response to Mr. Gordon’s counter offer.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Wednesday, March 15, 2017 8:35 PM
To: 'Jim Gordon'
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: RE: Response to revised MOU
 
Jim,
 
While I appreciate the Board’s concession to allow GRU to retain the withheld monies of $
7,176,643 at the Closing, I don’t think you fully appreciate my viewpoint here.
 
The idea that I would “give away” a right in the PPA, specifically the right to withhold
payments from the GREC invoices prior to Closing will insure a political firestorm and
rightfully so.  I expect both GREC and GRU to conduct themselves in accordance with the
rights they bargained for under the PPA until the Closing.  Also the $ 10 million isn’t a
willy-nilly amount pulled out of the air.  It represents GRU’s estimate of GREC’s over-
billings from August, 2015 through November, 2017 during which time GREC had rendered
the Facility ineligible for Available Energy payments under the PPA by conducting
maintenance on critical components of the Facility.  In GRU’s March 6, 2017 filing we
identified 103 events of “lockout – tagout’s” of complex components, which when tagged out
cannot be operated and thus leave the plant unable to deliver Dependable Capacity.
 
In GRU’s review of plant repair tickets, Energy supply staff actually found multiple tickets
for repairs, which had been labeled as outage work, in the year GREC denied the need to
perform an outage.  We are comfortable, need be to taking this issue through the remainder
of arbitration.  In fact, the whole issue of Available Energy also includes the facility’s early
layup of the boiler, delayed startups and a host of operational issues. But I don’t want to go
there.  I think the most important issue for both GRU and GREC is to close on this mutually
beneficial transaction
 
If you and the Board are concerned about labeling the $ 10 million as a reduction or credit to
the purchase price I have modified the MOU to reflect it as a payment at Closing.  In addition
I’ve retained GRU’s ability to withhold under the PPA
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before  Closing), GRU may terminate the purchase/sale. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. This Memorandum operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall provide a) a further stay of the Dispute until Closing, b) that at Closing, GRU retains all sums of money  that it has withheld to date and that are the subject of the Dispute, c) that at Closing, GREC shall provide a pay ten million dollars ($10,000,000) credit to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the parties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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Jim, I believe we have done something special here.  In an environment of ill-will towards
the parties and a general distrust of both GRU and GREC we have negotiated a good deal for
GREC and a good deal for GRU.  We have shared our MOU modifications in the sunshine
and I have held multiple meeting with the Commission, UAB, Chamber of Commerce and
shared the concepts in the Gainesville Sun.
 
We are close to bringing closure on a deal long overdue.  I know you know it’s a good deal. 
You know that I know that the deal will save millions for our customers.  Give it the send-off
it needs to fight the political forces ready to snatch defeat from the jaws of victory.  The $ 10
million and ability to keep our rights under the PPA are as important to GREC as they are to
GRU.  The items are vitally important in gaining a recommendation from the UAB and final
approval from the City Commission.  
 
Take the deal.  It’s may be your best deal ever and you’ve had a boat load.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Wednesday, March 15, 2017 6:18 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.; Jim Gordon
Subject: Response to revised MOU
 
Ed,
       Thanks for your response. 
 At Section 7 (as attached) GREC would allow GRU at Closing to keep the full amount of $7,176,643
that has been withheld to date in settlement and release of all claims, provided that GRU not
withhold additional amounts, but with GRU retaining the right to challenge and recover any
amounts if we do not close.  We cannot agree to any additional credit. If there is no Closing, all
parties would retain all rights and claims under the PPA.
  Attached is our marked version of your last MOU.
Sincerely,
Jim



mailto:jgordon@emienergy.com






From: Bielarski, Edward J
To: Cottle, Lisa A.
Subject: RE: Withholding issue
Date: Friday, March 17, 2017 10:54:03 AM
Attachments: grec - gru mou rev 7.docx


mou grec .pdf


Lisa,


I'd appreciate a draft of some language concerning this before Monday if you would.  I don't want to
wait until Monday to think about this stuff.  I'll consult with Nicole, but I need to think about options
and language.  I've attached the latest MOU I sent to Jim.


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: Shalley, Nicolle M.
Sent: Friday, March 17, 2017 9:20 AM
To: Bielarski, Edward J
Cc: Lisa A. Cottle
Subject: Re: Withholding issue


Hi Ed - I'm taking today and this weekend off, as my son is in town for Spring Break, but I'm still giving
this some thought and will work on language on Monday.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (office phone)


> On Mar 17, 2017, at 12:54 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> Nicole/Lisa,
>
> I think the solution to the provision whereby GREC will allow GRU to retain the $ 7.1 mm as of the
closing, not not allow withholding during the interim and GRU's position that we are allowed to withhold
and retain the balance withheld as of closing along with the $ 10 mm payment for misreporting of
Available Energy is this:
>
> Allow GRU is continue to withhold based on i) no retroactive application of claims within the Dispute,
ii) the concept of claims within the Dispute in which funds have already been withheld and iii) math
type errors in billings.
>
> Cap the level to which GREC will allow the withholdings as of the time of closing to be retained at $
10 million (or whatever appropriate amount) Obviously, GRU will be allowed to make claims to whatever
level under the PPA during that time, but the recovery as of the time of a Closing would be limited to $
10 million (or whatever appropriate amount).  This means that GREC would not have to make a payout
or have a credit on the purchase price at closing.  It also means that GRU would not be forfeiting its
rights under the PPA. It also means that the settlement would be capped.
>
> Thoughts?
>
>
> Sent from my iPad



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before  Closing), GRU may terminate the purchase/sale. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. This Memorandum operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall provide a) a further stay of the Dispute until Closing, b) that at Closing, GRU retains all sums of money  that it has withheld to date and that are the subject of the Dispute, c) that at Closing, GREC shall provide a pay ten million dollars ($10,000,000) credit to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the parties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY



This MEMORANDUM OF UNDERSTANDING REGARDING
GAINESVILLE RENEWABLE ENERGY CENTER FACILITY ("Memorandum") dated as
of March | 1,2017 ("Execution !gle") between the City of Gainesville, Florida, a municipal
corporation, illbla Gainesville Regional Utilities ("GBU") and Gainesville Renewable
Enerry Center, LLC, a I)elaware limited liability company (*GREC" and collectively with
GRU, the "PA{ieg" and each, a "Party") sets forth the principal elements of an offer from GRU
for the proposed purchase by GRU and sale by GREC of that certain biomass electricity
generating facility that is owned by GREC, located in the City of Gainesville, Florida, and
known as the Gainesville Renewable Energy Center (the "Facilitv"). If executed by both parties,
this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive
agreement providing for the purchase by GRU and sale by GREC of the Facility and all related
assets, as identified in such agreement (the "Transaction"). If executed by both parties, this
Memorandum constitutes a statement of mutual interest and does not result in any legally
binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the
Parties. Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive
agreement for the Transaction that includes the following terms:



1. Purchase and Sale. The Transaction will provide for the sale and
conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of
the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary
for the ownership, operation or maintenance of the Facility (collectivelyo "Assets"), to be
identified and agreed to by the Parties in the definitive agreement, subject to obtaining any
required third party approvals and consents. That certain Power Purchase Agreement for the
Supply of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired
Power Production Facility between GRU and GREC dated Apil29, 2009, together with its
related amendments, shall be terminated at Closing of the Transaction ("Closing.")



2. Price. The purchase price and terms of payment will be seven hundred
fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility
system revenue bonds issued by the City of Gainesville, Florida ("Pulgh4sg Price"), which will
be paid in cash at Closing. Should the 30-year U.S. Treasury increase by more than 50 basis
points (measured as the difference between the rate on the Execution Date and the rate on the
day that is five days before Closing), GRU may terminate the purchase/sale.



3. Neeotiation.
execution of a definitive asreement



Transaction will be subject to the negotiation and
associated legal documents. Negotiations will begin



with a proposed asset purchase agreement supplied by GREC. The Parties will use
commercially reasonable efforts to complete negotiations and agree upon a definitive agreement
for execution not later than four (4) months after the Execution Date, and to achieve Closing not
later than seven (7) months after the Execution Date.



The
and



-l-











4. Diligence. The Transaction will be subject to the satisfactory completion
by GRU of customary due diligence. Effective as of the Execution Date and subject to the
provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of
the diligence process to facilitate timely access for GRU and its representatives to the Facility
and other Assets, and to the books and records regarding the Facility and other Assets of GREC
and the third party operator of the Facility. Without limiting the foregoing, GRU acknowledges
and agrees that GREC may require that representatives of GREC be present in any meetings that
representatives of GRU may have with the Facility operator or other third parties.



5. Exclusivitv. Until four (4) months after the Execution Date, or such later
date as may be specified in a definitive agreement executed by the Parties (the "Expifation
Date"), GREC will negotiate exclusively with GRU in connection with the sale of the Facility
and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will,
directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any
Assets to any other party or parties, or (b) engage in discussions (whether solicited or
unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer
from, any person or entity (other than GRU) relating to the possible acquisition of or investment
in any or all of GREC, the Facility or any Assets. Notwithstanding the foregoing, this
Memorandum shall not create any additional restriction on upstream transfers that are not
already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify
GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of
any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility
or any Assets (or enter into any other transaction that is substantially similar to, or that would
preclude, the Transaction), and the terms and conditions of any such offer or expression of
interest.



6. Public Records and Confidentiality. This Memorandum is a public record
that will be disclosed to the public and discussed during public meetings of the Gainesville City
Commission ("Commission"). This Memorandum does not disclose any confidential verbal
discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of
November 16, 2016 and executed by GREC as of November 21, 2016 (the "NDA"). The
Parties also confirm that the definitive agreement for the Transaction will be subject to
Commission approval, and will be a public record that will be disclosed to the public and
discussed during public Commission meetings. Should either Party reasonably believe that
specific written information provided in connection with this Memorandum or through due
diligence, or included in the definitive agreement or otherwise provided in connection with the
Transaction falls within a specific exemption under Florida's Public Record laws, the Party
transmitting or providing such information shall submit such information to the receiving Party
in a separate envelope that includes a general description of the information together with a
reference to the specific Florida Statute or other law that deems such materials exempt from
public disclosure. The receiving Party will not warrant or guarantee that information designated
by the transmitting Party as exempt is in fact exempt under Florida's Public Records Laws, and
the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the
transmitting Party. If the receiving Party receives a public records request for any information
that the transmitting Party has designated as exempt, the receiving Party will notiff the
transmitting Party through email notice. The transmitting Party shall have no longer than five (5)
business days after receipt of such notice to file any necessary court documents to prevent the



a











disclosure of the information, at the sole expense of the transmitting Party. If the transmitting
Party timely files the necessary court documents, the receiving Party will not disclose the
information until the conclusion of any proceedings. If the transmitting Party fails to comply
with any of the requirements in this section or fails to file any necessary court documents to
prevent the receiving Party from disclosing materials as described herein, such failure shall be
deemed as a waiver by the transmitting Party to the claim that any materials submitted by the
transmitting Party constitute exempt information. The transmitting Party agrees that its
designation of information as exempt may be challenged in court by any person or entity. The
transmitting Party agrees to indemni& and defend the receiving Party, its employees, agents and
officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is
commenced, related to the transmitting Party's designation of materials as exempt and to hold
harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attomeys'
fees by reason of any claim or action arising out of or related to the transmitting Party's
designation of materials as exempt. The Parties agree that any information provided, including
any materials designated as exempt, will be distributed to members of staff, management and the
relevant board and Commission members for evaluation and consideration of the Transaction.



7. Dispute. The Parties are engaged in an arbitral proceeding conducted
under American Arbitration Association ("AAA") procedures that is pending in A,rA.A



CaseNo.0l-16-0000-8157 (the "Dispute"). The Dispute involves claims and counterclaims
asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply
of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired Power
Production Facility between GRU and GREC dated Api129,2009 (the "PPA"). The Parties
retain all rights arising under the PPA. This Memorandum operates to stay the Dispute until a
definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.
The Parties shall file with the arbitrator any necessary documentation to effectuate this stay. The
Parties agree that the definitive agreement shall provide a) a further stay of the Dispute until
Closing, b) that at Closing, GRU retains all sums of money that it has withheld to date and that
are the subject of the Dispute, c) that at Closing, GREC shall pay ten million dollars
($10,000,000) to GRU in full settlement and release of all claims and counterclaims befween the
Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents
to effectuate the agreed upon settlement and release. If the parties are unable to execute a
mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with
the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to
lift the stay and proceed with the Dispute.



8. Reservation of Rights. The Parties' execution of this Memorandum and
their negotiation of the Transaction and associated discussions and communications shall not
affect, impair, or compromise the Parties' respective claims, counterclaims, rights and defenses
in the Dispute, or their respective rights and obligations under the PPA. Each Party enters into
this Memorandum and engages in negotiations and activities in connection with the Transaction
independent of the Dispute and with all rights expressly reserved.



9. Miscellaneous. This Memorandum shall be governed by, and construed in
accordance with, the law of the State of Florida. This Memorandum shall be executed first by an
authorized management representative of GRU and by an authorized representative of GREC
and, if so executed, the management representative of GRU shall present this Memorandum to
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the Commission for approval. This Memorandum shall not be effective until approved and
executed by the Commission. The Sections of this Memorandum that are binding (as specified
in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit
of and be enforceable by the Parties and their successors and assigns if and only if signed and
delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville
by April 21, 2017. This Memorandum may be executed by facsimile or by documents sent in
PDF via email and in any number of counterparts, all of which together shall constitute a single
instrument and shall be considered an original for all purposes. It shall not be necessary that any
counterpart be signed by each Party so long as each Party shall sign at least one counterpart.



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be
executed by their respective, duly authorized representatives as of the Execution Date.



THE CITY OF GAINESVILLE, FLORIDA,
DIBI N GAINESVILLE REGIONAL
UTILITIES



GAINESVILLE RENEWABLE ENERGY
CENTER. LLC



By:
Name:
Title:



By:



Approved by the City Commission



Name: Lauren Poe



Title: Mayor



For GRU: Approved as to form and legality:



By:
Name:
Title:



Recommended for approval by GRU
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From: Holt, Carlos L
To: Bielarski, Edward J
Subject: Out of Office: MOU revision
Date: Monday, March 06, 2017 1:22:56 PM


I am out of the office until March 10, 2017. I am monitoring emails and cell phone and will respond to
important matters. Please contact my Executive Secretary Karen L. Haskell at (352) 393-8631 if you
need immediate assistance. 
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From: Andrew Caplan
To: Bielarski, Edward J
Subject: Re: FW: Arbitration filing on March 6th
Date: Wednesday, March 08, 2017 10:40:01 AM


Thank you


On Wed, Mar 8, 2017 at 10:38 AM, Bielarski, Edward J <BielarskiEJ@gru.com>
wrote:


They are maintenance repairs, the extent of which make GREC unavailable under
the definition of Availability Energy in the PPA and as such GREC should have
reported as being unavailable during such times  and not billed GRU for said
Available Energy of over $ 9 million.  This finding in discovery only adds to our
case  in arbitration.  It is but one element of many which impact the MOU process.


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


From: Caplan, Andrew [mailto:andrew.caplan@gvillesun.com]
Sent: Wednesday, March 08, 2017 10:31 AM
To: Bielarski, Edward J
Subject: Re: FW: Arbitration filing on March 6th


Thank you for sending this. To be clear, these are maintenance repairs that were
believed to be made during a time GREC was supposed to be available for GRU?
You previously said GRU feels confident about the way the arbitration is going. Is
this part of the reason the offer on the MOU decreased in the recent revision?


On Wed, Mar 8, 2017 at 10:19 AM, Bielarski, Edward J
<BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>> wrote:
Andrew,


In keeping with your request to be kept informed on the GREC MOU negotiations,
I’ve forwarded the e-mail I’ve sent to the City Commission and others on GRU’s
latest filing in the arbitration in which we report GREC’s misreporting of its
availability under the PPA.  Although not specific to the MOU, it does impact
ultimate value of the PPA.


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


From: Bielarski, Edward J
Sent: Wednesday, March 08, 2017 10:14 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: Arbitration filing on March 6th


Mayor, Commissioners, and UAB members,


Please find GRU’s Third Supplemental Response and Objections to GREC’s Second
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Set of Interrogatories (No 7).  I ask that you pay attention to the number of
maintenance activities and corresponding time periods GRU has identified during
which the GREC Plant could not have generated and delivered Energy at 100% of
its seasonal Dependable Capacity had the Plant been dispatched to that level. 
GRU staff has identified 103 separate events from August 14, 2015 to November
17, 2016.  We estimate that these events if they had been properly classified
would have resulted in over $ 9 million of reduced billings through that period.


This issue is not set to be decided through the arbitrator’s summary judgement
ruling.  Instead it will be one of the subjects of the June hearing.


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


This message may contain confidential and/or privileged information. If you are
not the intended recipient or authorized to receive this for the intended recipient,
you must not use, copy, disclose or take any action based on this message or any
information herein. If you have received this message in error, please advise the
sender immediately by sending a reply e-mail and delete this message. Thank you
for your cooperation.


This message may contain confidential and/or privileged information. If you are not the intended recipient or authorized to receive this
for the intended recipient, you must not use, copy, disclose or take any action based on this message or any information herein. If you
have received this message in error, please advise the sender immediately by sending a reply e-mail and delete this message. Thank
you for your cooperation.








From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: FW: Signed MOU
Date: Thursday, March 16, 2017 11:13:16 AM
Attachments: mou grec .pdf


Mayor, Commissioners and UAN members,
 
Please find an MOU, which I signed and forwarded to Mr. Gordon.  This is SUBJECT TO Mr. Gordon’s
signature and review by the UAB and final approval by the City Commission.  I am looking forward to
Mr. Gordon’s response.   
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Thursday, March 16, 2017 10:03 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Signed MOU
 
Jim,
 
I had wanted to forward you a copy of a signed MOU in last night’s communication.  I failed to
attach it to the e-mail.  Please find it attached.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY



This MEMORANDUM OF UNDERSTANDING REGARDING
GAINESVILLE RENEWABLE ENERGY CENTER FACILITY ("Memorandum") dated as
of March | 1,2017 ("Execution !gle") between the City of Gainesville, Florida, a municipal
corporation, illbla Gainesville Regional Utilities ("GBU") and Gainesville Renewable
Enerry Center, LLC, a I)elaware limited liability company (*GREC" and collectively with
GRU, the "PA{ieg" and each, a "Party") sets forth the principal elements of an offer from GRU
for the proposed purchase by GRU and sale by GREC of that certain biomass electricity
generating facility that is owned by GREC, located in the City of Gainesville, Florida, and
known as the Gainesville Renewable Energy Center (the "Facilitv"). If executed by both parties,
this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive
agreement providing for the purchase by GRU and sale by GREC of the Facility and all related
assets, as identified in such agreement (the "Transaction"). If executed by both parties, this
Memorandum constitutes a statement of mutual interest and does not result in any legally
binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the
Parties. Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive
agreement for the Transaction that includes the following terms:



1. Purchase and Sale. The Transaction will provide for the sale and
conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of
the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary
for the ownership, operation or maintenance of the Facility (collectivelyo "Assets"), to be
identified and agreed to by the Parties in the definitive agreement, subject to obtaining any
required third party approvals and consents. That certain Power Purchase Agreement for the
Supply of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired
Power Production Facility between GRU and GREC dated Apil29, 2009, together with its
related amendments, shall be terminated at Closing of the Transaction ("Closing.")



2. Price. The purchase price and terms of payment will be seven hundred
fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility
system revenue bonds issued by the City of Gainesville, Florida ("Pulgh4sg Price"), which will
be paid in cash at Closing. Should the 30-year U.S. Treasury increase by more than 50 basis
points (measured as the difference between the rate on the Execution Date and the rate on the
day that is five days before Closing), GRU may terminate the purchase/sale.



3. Neeotiation.
execution of a definitive asreement



Transaction will be subject to the negotiation and
associated legal documents. Negotiations will begin



with a proposed asset purchase agreement supplied by GREC. The Parties will use
commercially reasonable efforts to complete negotiations and agree upon a definitive agreement
for execution not later than four (4) months after the Execution Date, and to achieve Closing not
later than seven (7) months after the Execution Date.



The
and
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4. Diligence. The Transaction will be subject to the satisfactory completion
by GRU of customary due diligence. Effective as of the Execution Date and subject to the
provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of
the diligence process to facilitate timely access for GRU and its representatives to the Facility
and other Assets, and to the books and records regarding the Facility and other Assets of GREC
and the third party operator of the Facility. Without limiting the foregoing, GRU acknowledges
and agrees that GREC may require that representatives of GREC be present in any meetings that
representatives of GRU may have with the Facility operator or other third parties.



5. Exclusivitv. Until four (4) months after the Execution Date, or such later
date as may be specified in a definitive agreement executed by the Parties (the "Expifation
Date"), GREC will negotiate exclusively with GRU in connection with the sale of the Facility
and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will,
directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any
Assets to any other party or parties, or (b) engage in discussions (whether solicited or
unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer
from, any person or entity (other than GRU) relating to the possible acquisition of or investment
in any or all of GREC, the Facility or any Assets. Notwithstanding the foregoing, this
Memorandum shall not create any additional restriction on upstream transfers that are not
already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify
GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of
any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility
or any Assets (or enter into any other transaction that is substantially similar to, or that would
preclude, the Transaction), and the terms and conditions of any such offer or expression of
interest.



6. Public Records and Confidentiality. This Memorandum is a public record
that will be disclosed to the public and discussed during public meetings of the Gainesville City
Commission ("Commission"). This Memorandum does not disclose any confidential verbal
discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of
November 16, 2016 and executed by GREC as of November 21, 2016 (the "NDA"). The
Parties also confirm that the definitive agreement for the Transaction will be subject to
Commission approval, and will be a public record that will be disclosed to the public and
discussed during public Commission meetings. Should either Party reasonably believe that
specific written information provided in connection with this Memorandum or through due
diligence, or included in the definitive agreement or otherwise provided in connection with the
Transaction falls within a specific exemption under Florida's Public Record laws, the Party
transmitting or providing such information shall submit such information to the receiving Party
in a separate envelope that includes a general description of the information together with a
reference to the specific Florida Statute or other law that deems such materials exempt from
public disclosure. The receiving Party will not warrant or guarantee that information designated
by the transmitting Party as exempt is in fact exempt under Florida's Public Records Laws, and
the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the
transmitting Party. If the receiving Party receives a public records request for any information
that the transmitting Party has designated as exempt, the receiving Party will notiff the
transmitting Party through email notice. The transmitting Party shall have no longer than five (5)
business days after receipt of such notice to file any necessary court documents to prevent the
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disclosure of the information, at the sole expense of the transmitting Party. If the transmitting
Party timely files the necessary court documents, the receiving Party will not disclose the
information until the conclusion of any proceedings. If the transmitting Party fails to comply
with any of the requirements in this section or fails to file any necessary court documents to
prevent the receiving Party from disclosing materials as described herein, such failure shall be
deemed as a waiver by the transmitting Party to the claim that any materials submitted by the
transmitting Party constitute exempt information. The transmitting Party agrees that its
designation of information as exempt may be challenged in court by any person or entity. The
transmitting Party agrees to indemni& and defend the receiving Party, its employees, agents and
officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is
commenced, related to the transmitting Party's designation of materials as exempt and to hold
harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attomeys'
fees by reason of any claim or action arising out of or related to the transmitting Party's
designation of materials as exempt. The Parties agree that any information provided, including
any materials designated as exempt, will be distributed to members of staff, management and the
relevant board and Commission members for evaluation and consideration of the Transaction.



7. Dispute. The Parties are engaged in an arbitral proceeding conducted
under American Arbitration Association ("AAA") procedures that is pending in A,rA.A



CaseNo.0l-16-0000-8157 (the "Dispute"). The Dispute involves claims and counterclaims
asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply
of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired Power
Production Facility between GRU and GREC dated Api129,2009 (the "PPA"). The Parties
retain all rights arising under the PPA. This Memorandum operates to stay the Dispute until a
definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.
The Parties shall file with the arbitrator any necessary documentation to effectuate this stay. The
Parties agree that the definitive agreement shall provide a) a further stay of the Dispute until
Closing, b) that at Closing, GRU retains all sums of money that it has withheld to date and that
are the subject of the Dispute, c) that at Closing, GREC shall pay ten million dollars
($10,000,000) to GRU in full settlement and release of all claims and counterclaims befween the
Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents
to effectuate the agreed upon settlement and release. If the parties are unable to execute a
mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with
the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to
lift the stay and proceed with the Dispute.



8. Reservation of Rights. The Parties' execution of this Memorandum and
their negotiation of the Transaction and associated discussions and communications shall not
affect, impair, or compromise the Parties' respective claims, counterclaims, rights and defenses
in the Dispute, or their respective rights and obligations under the PPA. Each Party enters into
this Memorandum and engages in negotiations and activities in connection with the Transaction
independent of the Dispute and with all rights expressly reserved.



9. Miscellaneous. This Memorandum shall be governed by, and construed in
accordance with, the law of the State of Florida. This Memorandum shall be executed first by an
authorized management representative of GRU and by an authorized representative of GREC
and, if so executed, the management representative of GRU shall present this Memorandum to
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the Commission for approval. This Memorandum shall not be effective until approved and
executed by the Commission. The Sections of this Memorandum that are binding (as specified
in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit
of and be enforceable by the Parties and their successors and assigns if and only if signed and
delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville
by April 21, 2017. This Memorandum may be executed by facsimile or by documents sent in
PDF via email and in any number of counterparts, all of which together shall constitute a single
instrument and shall be considered an original for all purposes. It shall not be necessary that any
counterpart be signed by each Party so long as each Party shall sign at least one counterpart.



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be
executed by their respective, duly authorized representatives as of the Execution Date.



THE CITY OF GAINESVILLE, FLORIDA,
DIBI N GAINESVILLE REGIONAL
UTILITIES



GAINESVILLE RENEWABLE ENERGY
CENTER. LLC



By:
Name:
Title:



By:



Approved by the City Commission



Name: Lauren Poe



Title: Mayor



For GRU: Approved as to form and legality:



By:
Name:
Title:



Recommended for approval by GRU
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From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: FW: Response to revised MOU from GREC
Date: Wednesday, March 15, 2017 8:40:21 PM
Attachments: grec - gru mou rev 6.docx


Mayor, Commissioners and UAB members,
 
Please find my response to Mr. Gordon’s counter offer reducing GRU’s interest rate cap to 50 basis
points. 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Wednesday, March 15, 2017 2:49 PM
To: 'Jim Gordon'
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: RE: Response to revised MOU from GREC
 
Jim,
 
I appreciate your Board’s accommodation in reducing GRU’s interest rate contingency from 75 to 50
basis points.  This has real value to GRU.  In regard to the Board’s unwillingness to reduce the
purchase price below $ 750 million I’d like to offer the following option:
 


·         GRU would be willing to offer $ 750 million and “stay” the current Dispute until a definitive
agreement is executed;


·         if GREC will agree that the definitive agreement provides a further stay of the Dispute until
Closing;


·         and that at closing, GRU retains all sums of money it has withheld to date (approximately $ 8
million),


·         and that at Closing GREC shall provide a $ 10 million credit to GRU in full settlement and
release of all claims and counterclaims between the parties.


I believe this solution will afford GRU and GREC the environment to reach a definitive agreement
and will allow closure on the host of issues pending in arbitration upon the Closing of the deal.  I also
believe that the UAB and City Commission would find this an acceptable solution.
 
I have attached a d revised MOU memorializing the agreement.   I have also modified the
acceptance date to April 21, 2017 in order to facilitate the approval process.  I look forward to your
response, particularly since I’m out of song lyrics (although a Bridge over Troubled Water comes to
mind…).
 
 



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=citycomm

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=dl_utilityadvisoryboard

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=dl_executiveteam

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=dl_execteam



Marked v. GRUU Rev 46


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($71550,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 75 basis points (measured as the difference between above the rate on the Execution Date and the rate as of the time on the day that is five days before of Closing), GRU may terminate the purchase/sale.  .


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Nothwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute as agreed by the Parties as provided in the Closing documents , and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall provide a) a further stay of the Dispute until Closing, b) that at Closing, GRU retains all sums of money  that it has withheld to date and that are the subject of the Dispute, c) that at Closing, GREC shall provide a ten million dollar ($10,000,000) credit to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the parties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 3021, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Wednesday, March 15, 2017 10:54 AM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: Re: Response to revised MOU from GREC
 
Dear Ed,
 
            In our discussions before and after receiving your MOU of February 21, 2017, I reported to you
a set of terms from my Board and a price range for selling the GREC facility between the high seven
hundred million dollars to a minimum of seven hundred and fifty million dollars. While we’ve
accommodated GRU on your requested term changes, the Board remains firm on the minimum seven
hundred and fifty million dollar price. We can, however, agree to your prior proposal of a contingency
out at a 50 bps. increase to the 30 year US Treasury rate, which would substantially limit GRU’s
exposure to potential interest rate increases.


            As I stated in my last letter, we are willing to sell you the facility and allow you to capitalize on
the hundreds of millions of dollars in customer savings you have identified through your cost of capital
and operational synergy advantages. But we are also content to continue owning and operating our
facility. I look forward to hearing from you.


Sincerely,


Jim


 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Tuesday, March 14, 2017 at 9:15 AM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>, "Brown,
Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A." <waratukeea@cityofgainesville.org>
Subject: RE: Response to revised MOU from GREC
 
Jim,
 
Although I have a unique flare for expression and can be disarmingly playful at times, it cannot be
denied that I am serious in my pursuit of a mutually beneficial transaction between GREC and GRU. 
Rest assured that my team and I are committed to our current negotiation process. 
 
That said I want to thank you and the GREC Board of Directors for the thoughtful consideration of
the terms and conditions of the MOU.  In your latest communication, I appreciate the Board’s
compromise on seven (7) of the eight (8) issues surrounding the MOU.  This is important as well as
constructive and shows a real willingness to enter into and close a sale for the GREC facility.
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At this point, I believe we are down to two items; the purchase price and the “spread” on the
interest rate contingency.  Actually, I view these two items as one.  During this process I have
considered the spread as a contingent additional purchase price.  So, when GRU placed the first
written offer on the table at $ 750 million with a 25 basis point (“bp”) spread, I considered that to
equate to a $ 787.5 million worst case offer ($ 750 million plus 25 bps @ $ 1.5 million a bp).
 
On the other hand, the nature of your counter offers have led me to extrapolate that too low a
spread places a higher risk of GRU being able to terminate the transaction during market
disturbances.  It helps me understand why GREC’s latest offer rests at a 75 bp spread. 
Unfortunately, based on my rationale, that still equates to a worst case offer of $ 862.5 million. 
That’s $ 75 million more under a worst case scenario for GRU than our opening offer.
 
If you understand this viewpoint, I think you will understand that we will need to make one last
compromise in order to close this MOU.  Therefore, I propose that GRU accept the MOU, as written
in your Marked v. GRU Rev 4, except for the following:
 


·         GRU accepts a 65 bp spread as an interest rate contingency.  Based on the latest history of
30 US Treasuries that spread is at a level which will afford GREC reasonable assurance that
the interest rate market will not “crater the deal”.
 


·         In consideration of accepting an additional 15 bps of interest rate risk, GRU accepts a
purchase price of $ 715 million.  From a worst case perspective that values the transaction
at $ 812.5 million ($ 715 million plus 65 bps @ $ 1.5 million a bp).


I strongly believe that these revisions will be acceptable to both the City Commission and the UAB,


although I’d like to extend the approval date until April 15th to insure adequate public discussion.  I
also think this transaction will fulfill the original intention of both parties when you, Jim entered onto
the Gainesville stage.  Speaking of stages, in closing I’ll leave you with some lyrics from one of the
best to perform on stage, Kenny Rogers:
 
 


You've got to know when to hold 'em
Know when to fold 'em


Know when to walk away
And know when to run


You never count your money
When you're sittin' at the table


There'll be time enough for countin'
When the dealin's done


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 







From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Monday, March 13, 2017 4:22 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: Re: Response to revised MOU from GREC
 
Ed,
 
Your last two emails to me and the ultimatums contained in those emails have caused the GREC
Board of Directors to question whether there is serious interest for GRU to enter into and close a
sale for the GREC facility.
 
You approached me with GRU's interest in purchasing the facility. You requested I approach my
Board for the required parameters of a deal. I fulfilled your request and communicated back to you
an acceptable price range and outline of terms. We had several discussions leading up to your first
MOU you sent us on February 21. You inserted a number of terms in that MOU and further revisions
of the MOU that did not mesh with our initial discussions and deal parameters.  Yet, we feel we have
been responsive and flexible in trying to understand your positions and negotiating a deal that is fair
to both parties.
 
     Here is our response to your March 10 email and an attached revised MOU.
 
 
         1. We left the draft as an asset sale but think an entity sale warrants a discussion with your
attorneys. Conceptually we are open to an asset deal, but    would like to discuss this further.
 
          2. We are not going to reduce our $750mm purchase price.
 
          3. We are willing to compromise and tie your interest rate contingency to a rate increase of 75
bps (midway between 100 and 50 bps).
 
          4.  We would also accommodate you on your 4 month request on Exclusivity.
 
          5.  Regarding the Public Records issue, we can accept your language regarding indemnity for
damages, other than GRU’s own legal fees. 
 
           6. GREC and GRU would reserve all rights under the PPA.
 
            7. We would accommodate you on utilizing Florida law rather than New York law.
 
            8. We would agree to extend the expiration of the agreement to March 31, 2017.
 
        You have communicated to your stakeholders that because of your inherent cost of capital
advantages and operational synergies, the purchase of the GREC facility by GRU could produce
hundreds of millions of dollars in savings for your customers. We are prepared to sell you the facility
and allow you to capitalize on this recognized opportunity or we are happy to continue owning and
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operating our facility. The one thing we don't want to do is waste yours and our time and resources.
If you are unable to transact at our purchase price and at mutually acceptable terms then we will
have needlessly expended legal and professional fees and created false expectations with our
respective stakeholders.
We look forward to your response.
 
Sincerely,
Jim
 
 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Friday, March 10, 2017 at 4:01 PM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>, "Brown,
Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A." <waratukeea@cityofgainesville.org>
Subject: Response to revised MOU from GREC
 
Jim,
 
I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you, on behalf of
GREC.  In spite of the numerous modifications I believe it signifies a heightened level of engagement
between you and the other GREC partners.  If we are to execute a mutually beneficial transaction
between GRU and GREC that continued engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and its customers. 
I sense that you are projecting your inner Jim Croce when he sang his popular song from the 70’s
called, “You don’t mess around with Jim”:


 
“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the mask off the


old Lone Ranger.  And you don’t mess around with Jim.”
 
In all seriousness, I think both organizations have a lot at stake here and I hope you understand from
my viewpoint the concerns I’ve  outlined below:
 


·         Conversion from asset sale to entity or ownership sale – A purchase of anything other
than the Facility is challenging for GRU.  First, it places us in jeopardy of having the value of
the Facility subject to state and local property taxes.  It also may impact the issuance of tax-
exempt bonds.  It will also subject GREC to the highest degree of due diligence, and
indemnification against liabilities of the GREC entity.  Finally, it makes the issue of the 1603
Grant part of the purchased liability, which GRU will not accept.


Furthermore, the current PPA envisioned an asset purchase by incorporating a Purchaser’s
Option to Purchase Facility in Section 27.  There are no references related to a purchase of
GREC vs. the Facility.
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·         Price movement – I appreciate that you now understand the value of the price you had ($
750 million) before it was gone.  GRU moved the price to $ 725 million though the end of
business today, and it falls to $ 700 million tomorrow.  It’s that Croce’s song again:


“Last week he took all my money and it may sound funny, but I’ve come to get my money
back.”


 
·         Interest rate protection – While I appreciate GREC bargaining for zero interest rate


exposure, its simply not reasonable to expect GRU to absorb 100 basis points of risk
(amounting to $ 150 million).  Therefore, GRU would simply cap its risk at 50 basis points
over current 30 year Treasuries with an ability to terminate the contract.     
 


·         Exclusivity – Revising the exclusivity from 7 months to 3 months means that within our 4
month window of executing a definitive contract there will be a month in which GRU and
GREC may not have a final contract, but GREC will be allowed to “shop another buyer”.  
That’s not acceptable.  However, GRU would accept 4 months given that fact that once
under contract those additional 3 months are covered by that contract.
 


·         Public Records - Modifying the provision in which GRU requires GREC to indemnify it
against claims and actions by others against GRU, when GRU has simply carried out GREC’s
designation of information as exempt from public records is simply not fair and equitable.
 


·         Current suspension of withholdings under PPA – GRU will not give up its rights under the
PPA. 
 


·         Law of New York – GREC’s Facility is in Florida.  GRU is in Florida.  Laws governing public
records, real estate, and state environmental laws are in Florida.  Florida it is!
 


·         MOU binding date – With the aforementioned issues, there is very little likelihood that GRU
could gain approval by March 25, 2017 even if we were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU to me, I view
it as largely unresponsive to GRU’s offer and imposing more risk on GRU.  Therefore, I am attaching a
newly revised MOU, which includes revisions GRU can accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing GRU the
ability to terminate with a 50 basis point swing in the market and ii) to structure an asset sale as was
envisioned in the PPA and iii) a seven (7) window to close the transaction this is a great deal for
GREC and will allow GRU to recognize substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people strange to you.”
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Bielarski, Edward J
To: Andrew Caplan
Subject: Fwd: Revision to first MOU
Date: Saturday, March 04, 2017 9:40:56 AM
Attachments: att00001.htm


grec mou rev 2 - final.docx


Andrew;


I sent out a revised MOU to GREC on Friday.  I have attached the email chain.


Ed B


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: March 3, 2017 at 4:56:51 PM EST
To: citycomm <citycomm@ci.gainesville.fl.us>
Cc: DL_Utility Advisory Board <UAB@gru.com>, DL_GRU_ExecutiveTeam
<ExecutiveTeam@gru.com>, DL_GRU_LeadershipTeam
<LeadershipTeam@gru.com>
Subject: FW: Revision to first MOU


Mayor, Commissioners and UAB members;
 
I have attached my latest correspondence with Mr. Gordon, in which I’ve revised our
MOU.  I’ve offered some context to our position as well.  The MOU remains a non-
binding, unexecuted offer, unless Mr. Gordon signs it, I sign it after which time the UAB
must either recommend it or not and than the City Commissioner may approve it or
not.  Even if the City Commission were to approve it the MOU will still be legally non-
binding.  The purpose is to set the framework for the final negotiation of a binding,
executed contract for the purchase and sale of the GREC Facility, along with the PPA
termination.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Friday, March 03, 2017 4:49 PM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com);
Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Revision to first MOU
 
Jim,
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the total interest costrate assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced proportionately by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party may terminate the purchase/sale.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU GREC.  The Parties will use best commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten seven (107) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA. ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two no longer than five (52) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on any claims and counterclaims those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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As you are probably aware the MOU is public and on Wednesday and Thursday of this
week I spoke to the Utility Advisory Board and the City Commission, respectively about
the contents of the MOU.  I thought the discussions were productive and supportive. 
There is a lot for the general public to absorb.  I do believe that many are looking
forward to moving the process further.  Toward that end, my team and I have reviewed
the MOU and made some changes, which are contained in the attached revised MOU.
 
I’d like you to understand a little more about the motivations and concepts behind our
development of the  9 sections of the MOU and why they are so important to GRU and
its customers:
 


<!--[if !supportLists]-->1.        <!--[endif]-->We have crafted a MOU in the context of
an asset purchase and sale for several reasons.  First, the due diligence
required on our part to gain adequate and reasonable comfort in an alternate
scenario such as an entity purchase would be quite extensive (We had
originally thought that an entity purchase might be an option to consider). 
Secondly, the various operating permits, such as the Title V Air Permit can be
easily and expeditiously transferred under either option.  Finally, the concept
of the City of Gainesville, doing business as GRU buying a taxable entity, such as
GREC would impose more risk than we’d be willing to accept.  As a result, we
feel strongly about conducting this transaction as an asset purchase.


<!--[if !supportLists]-->2.        <!--[endif]-->We have offered $ 750 million under the
MOU, based on our analysis of current market conditions.  It is customary in
transactions of this type to monetize the risk of future market swings in the
manner contained in the MOU.  GRU is an established AA rated municipal
utility, with a long-established history of financial performance.  As a result, we
believe that overall market conditions will impact future interest rates not GRU
or GREC.  Therefore, whether GRU or any other entity would buy the GREC
facility the potential buyer would be asking for the same type of protection
(such as monetizing the risk in the form of purchase price adjustment).  That
said, we have modified the proportionate concept to a direct dollar impact for
a direct interest rate increase.  We have also given either party an ability to
terminate based on that impact.


<!--[if !supportLists]-->3.        <!--[endif]-->Given the fact that GRU has taken the lead
in developing the MOU, we thought it would be appropriate to have GREC take
the lead in the proposed asset purchase agreement.  In that regard,
commercially reasonable efforts better reflect GRU’s expectations of the
required efforts to complete negotiations towards a definitive agreement.


<!--[if !supportLists]-->4.        <!--[endif]-->The concept of diligence in this
transaction has remained unchanged and is a core construct of the MOU.


<!--[if !supportLists]-->5.        <!--[endif]-->Upon reflection, 10 months of exclusivity
is rather long and my team has decided on a more modest 7 month period.


<!--[if !supportLists]-->6.        <!--[endif]-->Obviously, the whole concept of Public
Records and Confidentiality is important to this MOU.  However, after review
we recognized that parties to the Transaction may not be the parties to the
MOU and that we need to remove that sentence, which quite frankly doesn’t
make sense in the context.


<!--[if !supportLists]-->7.        <!--[endif]-->We believe the MOU, if executed shall not
impact any pending motions or pending claims or counterclaims under the
current arbitration. 







<!--[if !supportLists]-->8.        <!--[endif]-->We have made a minor wordsmithing
change to the parties Reservation of Rights, which again is a core construct of
the MOU.


<!--[if !supportLists]-->9.        <!--[endif]-->We have written the MOU to be governed
by the laws of the State of Florida.


Let me say that I am looking forward to your execution of this MOU.  I believe that both
GRU and GREC will be favorably impacted by the execution of this MOU, the resulting
contract and a purchase and sale of the biomass facility.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Orlando, Annie
To: Carter, Craig E.
Cc: Bielarski, Edward J; Citycomm; Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: Re: Signed MOU
Date: Thursday, March 16, 2017 11:21:25 AM


Thanks Ed for the quick response.


Sent from my iPad


On Mar 16, 2017, at 11:20 AM, Carter, Craig E. <CarterCE@cityofgainesville.org>
wrote:


I believe you should be including the two new commissioner elects on
these emails


Craig Carter
City Commissioner District 3
Gainesville FL
352-334-5015


On Mar 16, 2017, at 11:13 AM, Bielarski, Edward J
<BielarskiEJ@gru.com> wrote:


Mayor, Commissioners and UAN members,
 
Please find an MOU, which I signed and forwarded to Mr. Gordon.  This is
SUBJECT TO Mr. Gordon’s signature and review by the UAB and final
approval by the City Commission.  I am looking forward to Mr. Gordon’s
response.   
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Thursday, March 16, 2017 10:03 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy
(dduffy@emienergy.com); Brown, Thomas R; Locke, Justin M; Shalley,
Nicolle M.; Waratuke, Elizabeth A.
Subject: Signed MOU
 
Jim,
 
I had wanted to forward you a copy of a signed MOU in last night’s
communication.  I failed to attach it to the e-mail.  Please find it attached.
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Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


<MOU GREC .pdf>








From: Baxley, Robin L.
To: Bielarski, Edward J
Subject: RE: Joint CCom/UAB
Date: Thursday, March 09, 2017 5:45:28 PM


Thanks.  I’ll write something on Monday for your review.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Bielarski, Edward J 
Sent: Thursday, March 09, 2017 5:31 PM
To: Baxley, Robin L.; Locke, Justin M
Subject: RE: Joint CCom/UAB
 
We can put the last communication (MOU and its transmittal) along with the revocation of the
NDA.  We can say that we will offer any update on whether or not GREC accepted the MOU in the
interim.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Baxley, Robin L. 
Sent: Thursday, March 09, 2017 5:22 PM
To: Locke, Justin M; Bielarski, Edward J
Subject: Joint CCom/UAB
Importance: High
 
The clerk’s office just told me that we need to have the agenda items for the joint
CCom/UAB meeting in the system by next Wednesday, March 15. 
 
Justin:  I’ll need an agenda item and any back-up you plan to submit.
 
Ed:  What do we want to put on for GREC?  Just say “hear an update from staff”? 
Something like that?  This will draw a crowd so we want to try to make it clear what
the item is for and what action we want from the Commission and the UAB.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
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From: Ray Washington
To: Bielarski, Edward J
Cc: Citycomm; Dl_utility Advisory Board; Brown, Thomas R; Locke, Justin M; Holt, Carlos L
Subject: Re: The GREC Memorandum of Understanding -- the Bad and the Ugly
Date: Monday, February 27, 2017 11:37:06 PM


Commissioners,
Based on Mr. Bielarski’s response to my earlier email, it appears
that I may have inarticulately or incompletely stated my intended
point.
My point was and is that a buyout of the GREC contract and
acquisition of the GREC plant by the City of Gainesville at a
minimum price of $750 million under the parameters of the
Memorandum of Understanding made public Friday does not
necessarily support a claim of $600 million to $700 million
savings.  My point was not and is not, as Mr. Bielarski has
supposed, premised on an assumption that projected savings are
based on future gas prices, future operating efficiencies or any
other set of far ranging projections.
My point was premised on the following:


1.   An assumption that debt service on a 30-year fixed rate
3.75% tax free bond is $1,261,961,600 ($750,000,000 total
principal payments and $511,961,600 total annual interest
payments).
2.   An assumption that GRU’s financial consultant Public
Finance Management, in consultation with GRU’s
engineers and contracted engineering and design
consultants, in 2013 had a sound basis for concluding that
although GRU likely could operate and maintain the
GREC plant more efficiently and effectively than GREC,
for the 26 year span from December 17, 2017 to December
16, 2043, GRU nevertheless could be expected to spend a
total of $357,751,688 for plant operations and maintenance
(not including variable operation and maintenance),
$126,383,851 for capital costs and $39,750,188 for
insurance costs, or a total of $523,885,727.
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3.   An assumption that GRU’s cost of owning the GREC
plant and operating through December 16, 2043 (the end
of the PPA) would be $1,785,847,323 ($1,261,961,500 +
$523,885,727).


Based on these assumptions, GRU theoretically could save as
much as $61,945,087 if it closed on a GREC plant purchase
by December 16, 2017 – less than 10 months from today – if
the GREC plant was available to produce 102.5 MW per hour
every hour of every day each year for 26 years. (897,900 MWh
x $79.15 per MWh = $71,068,785 per year; $71,068,785 x 26
years = $1,847,788,410; $1,847,788,410 - $1,785,847,323 =
$61,945,087)
Anything is theoretically possible, but there has not been a
single day since the GREC plant reached commercial
operation on December 17, 2013 that the plant has ever
produced an average of 102.5 MW.  Prior to Mr. Bielarski
shutting the GREC plant down for economic dispatch
reasons in August 2015 there was not a single contractual
season that GREC did not have to pay liquidated damages for
failing to meet its so-called minimum seasonal available energy
guarantee.  
GREC during the October 25, 2016 Washington DC
mediation proposed amending the PPA to reduce its
availability guarantee standard to 88% availability year round –
a standard consistent with GREC’s actual demonstrated
availability prior to Mr. Bielarski shutting the plant down for
economical dispatch purposes in August 2015. Basing
projected GRU fixed payments on that standard, GRU’s fixed
payments obligations to GREC from December 17, 2017 to
December 16, 2043 would be $1,626,053,801 (790,152 MWh
x $79.15 per MWh x 26 years).  Using that more reasonable
metric, and assuming PFM’s 2013 projections are accurate, a
purchase of GREC based a 3.75 percent bond rate would
result in a loss of $159,793,522 ($1,785,847,323 -
$1,626,053,801).







 


Of course, PFM’s projections may not be accurate, just as Mr.
Bielarski’s projections may not be accurate.  That was my
point.
The evaluation of the benefit of the proposed $750 million
payoff to GREC is not as simple as has been presented. 
Please proceed with caution, and follow the guidance
and recommendations contained in the Navigant Consulting
report -- particularly as to transparency and "the need to
foster open, and even free-ranging, discussions, when the
benefits of disagreement and dissent may lead to achieving
better decisions."


On Mon, Feb 27, 2017 at 6:04 PM, Bielarski, Edward J <BielarskiEJ@gru.com>
wrote:


Mayor, Commissioners and other Interested parties,


 


While I appreciate Mr. Washington’s diligence to this subject, and although I try not to respond to
a lot of correspondence due to time constraints a point which Mr. Washington is making is key to
the analysis of a potential purchase of the GREC plant and termination of the PPA.  That point is,
as Mr. Washington describes it:


 


But, the premise of the $750 million MOU starting point offer
is flawed on its face. The projected costs of maintaining the
GREC contract for 27 years (and the asserted possible savings --
$600 million to $700 million to $900 million – that assertedly
could result from retiring the GREC contract) are significantly
overstated, just as eight years ago the asserted potential savings
that could theoretically be realized by entering into the GREC
contract in the first place were significantly overstated. (Savings
were asserted at the time to possibly be as high as $492 million
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or more.)


 


This point is the point most folks don’t understand.  The possible savings from a purchase of the
GREC plant and termination of the PPA aren’t based on future gas prices, operating efficiencies or
any set of far ranging projections with a magnitudes of uncertainty.  The savings of $ 600 to $ 700
million are based on the financing costs of a purchase and operation of a facility in standby versus
the obligations we know.  This is incredibly important to understand.  Gas prices could fall to $
1.00 a million btu or go to $ 100.  Makes no difference.  This is the benefit of borrowing at tax-
exempt rates versus investor rates of return. 


 


To compare my estimates of $ 600 to $ 700 million savings to a yet-unbuilt power plant is
improper and not comparing the same elements of risk.  I will have an agenda item on the
Thursday Commission meeting in which I’ll talk about that and other elements of the MOU.


 


 


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


From: Ray Washington [mailto:raywashingtonlaw@gmail.com] 
Sent: Monday, February 27, 2017 5:43 PM
To: citycomm
Cc: DL_Utility Advisory Board; Bielarski, Edward J; Brown, Thomas R; Locke, Justin M; Holt, Carlos L
Subject: The GREC Memorandum of Understanding -- the Bad and the Ugly


 


Commissioners:
 
After receiving and reviewing GRU General Manager Ed
Bielarski’s Proposed Memorandum of Understanding (MOU)
offered Friday as pre-requisite for discussion prior to
negotiation of a potential GREC contract buy-down and
GREC plant purchase, week I sent each of you an email
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identifying what I considered positive about Mr. Bielarski’s
MOU. In other words, I wrote about “The Good,” meaning “the
upside.”  While not convinced of the wisdom of the $750
million starting point for contract negotiations (up nearly 90%
from GRU’s offer three years ago, when the City Commission
followed the advice of GRU’s financial advisor Public Finance
Management, or PFM), I did believe that Mr. Bielarski and his
team, within the constraints imposed upon by GREC and this
Commission, have structured an MOU that in terms of
transparency was worth of praise.  It goes beyond any
document I’ve seen in prior GREC negotiations, and is written
in clear language, largely devoid of legalese, and relatively
simple and straight forward. (I also have indicated that,
although I am with what Mr. Beilarski attempted within the
scope of what is appropriate to his duties as General Manager,
and within the context of limitations on what he can do given
political considerations driving some members of the
Commission, I remain dismayed by the lack of interest shown
by members of this Commission with respect to receiving,
reviewing and objectively assessing indicia of GREC fraud,
fiduciary pre-requisites to the Commission’s consideration of
Mr. Bielarski’s proposals. As I have written several times, the
Commission – not Mr. Bielarski --  should authorize a full and
fair examination of already known indicia of GREC fraud.
Such indicia, if actually explored, could substantially strengthen
GRU’s GREC contract buy-down negotiating position.  After
this initial minimal due diligence, the Commission, as I have
written, either should declare the indicia of fraud to have been
disproven and irrelevant to establishing a fairer value of the
GREC contract, or should declare the indicia of sufficient
probity to justify acquisition of forensic evidence to preserve







the rights of GRU in negotiations with GREC.  That is your
responsibility, Commissioners, not Mr. Bielarski’s -- another
story for another retelling at another time in another place.)
 
In any event, having received and now having read and
considered Mr. Bielarski’s Saturday “Blueprint to a Buyout”
gloss to his MOU, I here follow Friday’s “The Good” email with
an email focused on part of what I consider to be “The Bad”
(i.e. “the downside”) and “The Ugly” (i.e. “the sides that have been
poorly or inadequately considered”) of the MOU.
 
The Bad.
 
As a starting point for negotiations, the MOU's proposed $750
million cannot in my estimation be justified.  This amount is
not only nearly 90% more than the City $400 million the City
offered three years ago, it is more than 30% in excess of what
Mr. Bielarski offered GREC CEO James Gordon three
months ago. [I had originally intended not to reveal details
about the offers and counteroffers arising out of the October
25, 2016 mediation negotiations in Washington D.C. But
Mayor Pro Tem Warren’s attempts to prohibit my saying
anything at all “about the purchase of GREC” during general
comment at the February 16, 2017 City Commission meeting
has convinced me to abandon my self-imposed restraint. (That
bizarre episode is at 4:35:33 of the Commission meeting video
@ http://gainesville.granicus.com/MediaPlayer.php?
view_id=9&clip_id=2857) The documented fact: On
December 1, 2016 GRU submitted a global counteroffer to
GREC that, among other things, included an option for GRU
to purchase the GREC facility for $575 million in 2017 and to
purchase the facility for $25 million less each succeeding year,
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so that the purchase price would decline to $550 million in
2018 and continue on down to $25 million in 2039, and $1 the
following year. GRU’s global counteroffer also included an
agreement that GRU would retain all of the $4 million-plus in
dispute as a result of GREC’s failure to perform planned
maintenance in 2016 and that GREC in 2017 and each year
thereafter would be required to perform at least 11 days of
planned maintenance. The global counteroffer also required
that, regardless of when or if GRU exercised its purchase
option, GREC would be required to retrofit the facility to
achieve a minimum dispatch level of 25 MWh, with GRU
contributing no more than $2 million to the retrofit cost, and
GREC agreeing to modify the PPA to reduce the minimum
dispatch level from 70 MW to 25 MW.] 
 
I acknowledge that past negotiating positions are not evidence
of what future negotiating positions may be justified. But, the
premise of the $750 million MOU starting point offer is flawed
on its face. The projected costs of maintaining the GREC
contract for 27 years (and the asserted possible savings -- $600
million to $700 million to $900 million – that assertedly could
result from retiring the GREC contract) are significantly
overstated, just as eight years ago the asserted potential savings
that could theoretically be realized by entering into the GREC
contract in the first place were significantly overstated. (Savings
were asserted at the time to possibly be as high as $492 million
or more.) It is premature and unnecessary at this point for me
to go into detail.  GREC has not yet signed the MOU, and may
never sign it.  Suffice it to say that best-case-scenario analysis
offered in support of the MOU does not bode any better for
sound decision-making in 2017 than best-case-scenario analysis







did in 2009.  What is needed is a complete sensitivity analysis,
including worst-case-scenarios. If this Commission or its
increasingly marginalized UAB does not choose to engage in a
full sensitivity analysis, at that point I will consider addressing
these issues myself, and circulating the information as widely as
I can.
 
The Ugly
 
“Ugly,” in my view, is the continuation of the GREC-drafted
and GREC-imposed “Confidentiality and Non-Disclosure
Agreement” (NDA) which Mr. Bielarski in his Saturday
“Blueprint to a Buyout” confirmed will continue to make
secret all verbal communications between the parties to the
NDA. He accurately explains that this is no different from the
current practice that has led to the draft MOU.  But there is
much about this GREC-devised carve-out from the Florida
Sunshine Law that Mr. Bielarski has not explained, or has been
constrained from explaining:
 


1.   The MOU expected to be signed by Mr. Bielarski and
Mr. Gordon and then to be approved by signature
authority of Mayor Lauren Poe and City Attorney Nicolle
Shalley adopts the existing NDA in its entirety.  That
NDA by operation of its express terms excludes members
of the UAB from signing the NDA or being told about
any verbal communications related to the buyout
negotiations with GREC, past, present and future.


 


2.   The NDA by operation of its express terms excludes
members of the City Commission from being told about
verbal communications related to buyout negotiations







with GREC unless Commission members sign the NDA.
As of last month, no Commissioners had signed the
NDA.  But if Commissioners in order to have a chance of
obtaining sufficient information to cast a competent
GREC buyout vote do choose to sign the NDA, those
Commissioners will be prohibited for all time from
revealing such information to the public or anyone else
not covered by the NDA. 


 


3.   The MOU recites that the NDA was executed by GRU
on November 16, 2016 and by GREC on November 21,
2016. This prohibits GRU officials who are a party to the
agreement from ever disclosing secret negotiating
information to City Commissioners who refuse to sign
the NDA. It prohibits GRU officials who sign the NDA
from ever disclosing such negotiating information to
members of the public. As of last month GRU officials
who had signed the NDA included Mr. Bielarski
(11/16/16), GRU CFO Justin Locke (12/19/16) and
GRU COO Tom Brown (12/19/16).


 


4.   The NDA was signed on behalf of GRU and City
financial advisor Public Finance Management (PFM) on
12/26/16.  PFM is thus prohibited from sharing
negotiating information with members of the Utility
Advisory Board, and with members of the City
Commission who are unwilling to sign the NDA.


 


5.   The NDA was signed by City Attorney Nicolle Shalley







on 1/5/17.  Ms. Shalley has thus agreed to restrictions in
her ability to share negotiating information with members
of the Utility Advisory Board – or even with members of
the City Commission, a violation of her employment
obligations and Florida Bar required ethical obligations
unless all members of the City Commission agree to sign
the NDA.  There is indicia that GRU’s outside counsel
Winston & Strawn has refused to sign the NDA.


 


6.   The NDA by operation of its express terms allows City
Auditor Carlos Holt to sign the NDA and thereby to
fulfill his employment obligations.  However, it is
doubtful that Mr. Holt could sign the NDA without
violating his professional ethical violations. As of last
month, there is indicia that Mr. Holt has not signed the
NDA.


 
As “Ugly” as are the GREC-required secrecy requirements
cited above, it is also “Ugly” that some members of this
Commission in agreeing with GREC’s secrecy demands are
willing to ignore explanations, observations and conclusions
reached by Navigant Consulting as part of its GREC-contract-
decision-making review.
 
http://www.cityofgainesville.org/Portals/0/auditor/NCI-
Investigative%20Review-Gainesville-Final.pdf
 
Navigant explained that there were significant inconsistencies
between what information was known in the GREC
negotiating process and what information was presented in City
Commission meetings and to the public. (Page 167)
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Navigant stated that GREC information was too general to
allow for significant discussion of risks and challenges, was
oversimplified, was carefully managed and portrayed GREC in
the best possible light. (Page 167)
 
Navigant pointed out that the City Commission had
responsibility to insist upon additional information and
clarification when inconsistencies or concerns existed,
especially in light of the growing sentiments and concerns
expressed by certain GRU customers. (Page 167)
 
Navigant observed that the City Commission did not utilize
independent reviews by the City’s Internal Auditing
Department, which could have provided better visibility into
the status of the GREC negotiation to ensure that risks were
being properly identified and discussed. (Page 167)
 
Navigant declared that “it is incumbent upon the City
Commission to foster open, even free ranging, discussions
when the benefits of disagreement and dissent may lead to
achieving better decisions.” (Page 168)
 
Navigant remarked that while the prior GREC negotiating
process acknowledged the existence of certain risks, there was
a failure by decision-makers to evaluate the potentiality of the
risks, and their potential impact. (Page 168)
 
Navigant suggested that going forward the City Commission
should accept responsibility for assessing risk with a careful eye
on long-term impacts. (Page 169)
 
Navigant advised the City Commission going forward to
follow best practice governing board risk assessment strategies,







including:
 
Determining whether risks being considered by the City
Commission have been presented in a comprehensive and
holistic manner. (Page 170)
 
Determining what could go wrong or derail a proposed
strategy. (Page 170)
 
Determining what process was used to develop the strategy
and identify risk? (Page 170)
 
Determining what assumptions underlie the strategy, and which
of those assumptions could change or be wrong? (Page 170)
 
Determining whether there are differences of opinion among
senior GRU leadership regarding strategic recommendations
and decisions. (Page 170)
 
Also “Ugly” in the apparent willingness or eagerness of some
members of this Commission to allow GREC’s secrecy
demands to override specific Navigant recommendations
offered as prophylaxis against repeating the bad GREC-related
decision-making of the past.
 
http://www.cityofgainesville.org/Portals/0/auditor/Navigant-
Summary%20Recommendations.pdf
 
Those of you willing to accede to GREC’s excessive secrecy
demands have chosen to reject Navigant’s common sense
recommendations to this Commission:
 
1. Establish guidelines for third-party experts and/or advisors providing
independent reviews, as well as guidelines for reporting observations,
findings and/or recommendations. (Recommendation 24)
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2. Record negotiating sessions in order to provide a record of what was
discussed and negotiated. (Recommendation 17)
 
I do not intend to attempt to present any the above
information to the City Commission in person at this week’s
meeting, given the hostility I encountered when I tried to make
a few points about the GREC purchase analysis process at the
last Commission meeting.
 
Nor, unless something changes, do I intend to present to the
City Commission the indicia of GREC fraud in the inducement
and GREC fraud or impropriety in the operation white papers
to which I have alluded in recent times after learning that a
GREC buyout offer had been made.  Most members of this
City Commission have shown zero interest in receiving and
reviewing such indicia as part of GREC purchase due diligence,
much less acting on it. But I do intend, prior to the election, to
share this information where it might be more objectively
received.
 
Whatever ends up happening, I acknowledge here again "The
Good," particularly the transparency efforts attempted by Mr.
Bielarski, which, while not perfect, are light years from the
attempts of a prior GRU General Manager to shroud the
community in darkness.  From recent experience, I also have
what I believe to be a founded hope that when some light is
allowed in, most of the people of Gainesville have eyes to see.
 
 


 







-- 
Ray Washington
Attorney and Counselor at Law
P.O. Box 6008
Gainesville, FL 32627
(352) 284-2222 








Thursday, March 16, 2017


Embedded image: Downtown Administration Buidling. See full image here.


GREC Purchase Update


Since presenting GREC with a memorandum of understanding (MOU) on Feb. 17, we
have been negotiating terms and working toward finalizing an agreement. If the latest
offer stands, we would purchase GREC for $750 million using long-term, tax-exempt


bonds with an ability to terminate the deal if 30-year U.S. Treasury bonds exceeded an
interest rate of 3.61 percent at closing. We are also seeking to settle the arbitration as a


condition of the closing. I’ve also had to promise no more use of song lyrics in my
communications. Stay tuned for more updates.


- Ed


Spotlight: Continuous
Improvement


From: Grudaily
Bcc: Dl_outgoing_daily
Subject: GRU Daily 3.16.17
Date: Thursday, March 16, 2017 9:07:32 AM


 


 


 


 


 


 


 


 


 



https://www.flickr.com/photos/gainesvilleregionalutilities/14490415526/
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Everyday Safety


Wear the proper shoes for the job.
Think about the surfaces you have to
walk on. Elevated heels may work inside,
but consider wearing flats or sneakers
when outside or doing a lot of walking. If
going to a work site, wear sturdy flat
shoes with a closed toe and heel.


Ask yourself: What critical errors can
occur when I don't exhibit this safety-
related habit? (Read about critical errors
in SafeStart Units 2 and 3).


OneSAP Updates


This section will include important updates and information on the OneSAP
Program, the first phase of which is the new financial system being implemented


through Project Cohesion, which is set to go-live on Monday, April 3.


Project Cohesion Deadline -
Requisitions and Material


Reservations


 


 


 


 


 


 


 







Tomorrow, Friday, March 17, is the final day to
enter purchase order requisitions and material


reservations.


Project Cohesion Key Activity
and Deadline Dates


An updated list of key activity and deadline dates in preparation for Final Cutover and Go-
Live is available on SharePoint and by clicking this link.


Outlook calendar invites have also been sent to all employees noting key deadlines. Here
are a few important deadlines coming up through next week:


Friday, March 17 (tomorrow) - Last day to enter purchase order requisitions
and material reservations
 
Wednesday, March 22 - Final day to enter new vendors in SAP and final day to
post invoices in Hummingbird
 
Friday, March 27 - Final day for receipting (noon deadline)


Please view the link above for the complete list. If you have any questions about these
dates, Project Cohesion, or OneSAP, please email them to OneSAP@gru.com. Thank
you!


(Re-entry of system credentials may be required to access SharePoint)


 


 


 


 


Link to OneSAP SharePoint


 


 


 



https://gallery.mailchimp.com/79b0aa910e2cebf00389fb723/files/53190ac0-8287-4a63-9fae-5fff575e8111/Project_Cohesion_Key_Dates_FINAL_3_15_17.pdf
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https://sp.gruadmin.gru.com/sites/onesap/default.aspx





Upcoming Events


Join Employee Health Services as they observe Nutrition Month on Thursday,
March 23 from noon to 1 p.m. at the Thomas Center Long Gallery. You can
register for the event here. All ProClub Participants will receive 5 points for
attending and an additional 5 points if you bring a guest. Lunch will be provided.
 
ICMA-RC Financial Planning Services will hold two sessions on Medicare & Social
Security Decisions in Retirement (10 - 11:30 a.m.) and Maximizing DROP &
Retirement Health Savings Accounts (1 - 2 p.m.). Both sessions will be held on
March, 30 in the GRU Admin. Bldg. MPR. Reserve your seat for the session you
would like to attend here. You can find more information about the sessions here. 
 
The 2017 Employee Rally will be held Thursday, April 6 from 11 a.m. to 2 p.m.
at the Dr. Martin Luther King Jr. Recreation Center located at 1028 NE 14th
Street. 
 
Tickets are now available for the annual Brighter Tomorrow Scholarship
Banquet! The banquet will be held on Thursday, May 11, at 6 p.m. at the Best
Western Gateway Grand. Derrick Brooks, NFL Hall of Famer and former Tampa
Bay Bucs linebacker, will be the keynote speaker. For more information please
contact Casey Smith with Community Relations at 352-393-1203.


GRU Updates & Reminders


March 2017 Tours:


Thursday, March 16 (Kelly Plant)


UF/College of Law


Tuesday, March 28 (Kanapaha)


UF/College of Law


Friday, March 31, 2017 (Kelly Plant)


Sidney Lanier Center School
 


A Message from CFO Justin Locke – Upcoming Budget Cycles.


 


 


 



https://gallery.mailchimp.com/79b0aa910e2cebf00389fb723/files/1ec1a456-8e30-49b4-9c60-02161780b9f4/NutritionFlyer.pdf

https://www.eventbrite.com/e/nutrition-awareness-month-tickets-32478221234

https://icmarc.secure.force.com/events?SiteId=a0lj0000003QNXyAAO

https://gallery.mailchimp.com/79b0aa910e2cebf00389fb723/files/e335dad2-bf74-4703-ab4c-c2f0fc427704/ICMA_RC_flyer.pdf

https://gallery.mailchimp.com/79b0aa910e2cebf00389fb723/files/5dd30ba4-cc83-4d2b-a6cc-d84d6f44a3f2/2017_Rally_Invite.pdf

https://www.eventbrite.com/e/2017-brighter-tomorrow-banquet-tickets-32137313570?aff=erelexpmlt

https://gallery.mailchimp.com/79b0aa910e2cebf00389fb723/files/e12227a4-a2ed-437d-bd22-5d60161be136/GRU_BrighterTomorrow_BanquetFlyer_2017_2.6.17.pdf

https://gallery.mailchimp.com/79b0aa910e2cebf00389fb723/files/e12227a4-a2ed-437d-bd22-5d60161be136/GRU_BrighterTomorrow_BanquetFlyer_2017_2.6.17.pdf
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http://grudaily.weebly.com/company-updates/a-message-from-cfo-justin-locke-upcoming-budget-cycles





In our continuing effort to improve service to you, we ask that you take a few
minutes to participate in the 2017 IT Customer Satisfaction Survey. The survey will
be open until March 31 and can be found in the Company Updates section of the
GRU Daily and on GRUPerNet. The survey should take about 5 minutes to
complete.
 
Find out who to contact for utilities legal assistance here. 


Employment Opportunities


The Grapevine


Submit to the Daily!


 


 


 


Link to Our News Archive


 


Link to the City of Gainesville Monthly News


 


 


 


Have content for the Daily? Submit it here.


 


 



https://www.surveymonkey.com/r/XJQ8NH2

https://gallery.mailchimp.com/79b0aa910e2cebf00389fb723/files/In_addition_to_the_persons_listed_below.pdf

http://www.cityofgainesville.org/HumanResources/EmploymentOpportunities

http://gru.com/evn

http://grudaily.weebly.com/media-updates.html

http://www.cityofgainesville.org/CommunicationsOffice/NewsPublications/MunicipalMinutes.aspx

https://form.jotform.com/63494222915155





CONTACT US:
For any questions regarding the GRU Daily please contact us at GRUDaily@gru.com


Click for weather forecast
 


 


 


 



mailto:GRUDaily@gru.com

https://www.facebook.com/gru4u/
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http://www.wunderground.com/cgi-bin/findweather/getForecast?query=zmw:32601.1.99999&bannertypeclick=wu_clean2day
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From: Andrew Caplan
To: Crawford, Margaret A; Bielarski, Edward J
Subject: MOU
Date: Wednesday, March 22, 2017 1:13:55 PM


Hey guys,


I'm told there is a signed MOU between Mr. Bielarski and Mr. Gordon. Can you
please send me a copy?


-Andrew


This message may contain confidential and/or privileged information. If you are not the intended recipient or authorized to receive this
for the intended recipient, you must not use, copy, disclose or take any action based on this message or any information herein. If you
have received this message in error, please advise the sender immediately by sending a reply e-mail and delete this message. Thank
you for your cooperation.



mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=andrewcaplan

mailto:/o=gru.com/ou=gruadm/cn=gruadm accounts/cn=crawfordma
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From: Bielarski, Edward J
To: Andrew Caplan
Subject: Re: MOU revision
Date: Sunday, March 05, 2017 11:08:51 AM


Whatever $ 25 million at 3.5 percent over 30 years derives.


Sent from my iPad


On Mar 5, 2017, at 10:24 AM, Andrew Caplan <andrew.caplan@gvillesun.com>
wrote:


Thank you. Would it fair to say a $725M buyout could save roughly $28M
annually (up 1M annually from 27)? 


On Sun, Mar 5, 2017 at 10:15 AM Bielarski, Edward J
<BielarskiEJ@gru.com> wrote:


Andrew,


In accordance with your request for information, I’ve attached the e-
mail chain I’ve had with Mr. Gordon on today’s revision downward in
GRU’s MOU to $ 725 million if accepted by March 10th and further
downward to $ 700 million if accepted thereafter.


 


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


From: Bielarski, Edward J 
Sent: Sunday, March 05, 2017 10:13 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: FW: MOU revision


 


Mayor, Commissioners and UAB members,


 


Please find my latest communication with Mr. Gordon, in which GRU
has revised its MOU downward to $ 725 million if accepted by March



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej
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10th  and further downward to $ 700 million if not accepted until after
that date.


 


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


From: Bielarski, Edward J 
Sent: Sunday, March 05, 2017 10:11 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com);
Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: MOU revision


 


Jim,


 


 


As I enjoy sitting in my office, drinking a decaf coffee on a sunny and
utterly magnificent morning here in Gainesville, I can’t help but reflect
on why GREC hasn’t executed what my team and I believe is a fair and
equitable memorandum of understanding from GRU.  All of our  analysis
shows that $ 750 million is within the high end of the net present value
of your future cash flow from the plant.  On our part, it provides
appropriate savings to our customers and enough funds to drive our
21st century utility model.  From where I come from it’s a “win-win-
win”.


 


Speaking of where I come from, my wife and I were surprised this
Saturday by an unexpected visit by a couple of old friends from
Pittsburgh.  We had a great time taking them around town and
extolling life in Gainesville.  When Melinda and I got back home, we
both expressed a sense of rekindling with old spirits and realizing that
sometimes you don’t know what you got ‘till its gone.  That’s a
powerful message.


 


Given both our ages, I’m sure you remember the wonderful Joni



mailto:jgordon@emienergy.com
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Mitchell’s rendition of Big Yellow Taxi in which she sings, ”They paved
paradise and put up a parking lot..”  The underlying environmental
message is so apt today, but the lyric that comes to my mind is:


 


Don’t it always seem to go, that you don’t know what you got
‘til its gone.


 


In that spirit, let me help you understand the realization of the value of
the MOU I sent to you on February 17th and revised this past Friday: 
GRU hereby revises the purchase price downward to $ 725 million and
if not accepted by this Friday, March 10th the purchase price will be
revised further downward to $ 700 million.


 


I’ll leave you with the full set of lyrics from Joni Mitchell’s song:


"Big Yellow Taxi"


They paved paradise
And put up a parking lot


With a pink hotel, a boutique
And a swinging hot SPOT


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


They took all the trees
And put them in a tree museum
Then they charged the people


A dollar and a half just to see 'em
Don't it always seem to go,


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


Hey farmer, farmer
Put away that DDT now


Give me spots on my apples
But LEAVE me the birds and the bees


Please!
Don't it always seem to go


That you don't know what you've got
‘Til its gone


They paved paradise
And put up a parking lot


Late last night







I heard the screen door slam
And a big yellow taxi


Come and took away my old man
Don't it always seem to go


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


I said
Don't it always seem to go


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot


 


 


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


This message may contain confidential and/or privileged information. If you are not the intended recipient or
authorized to receive this for the intended recipient, you must not use, copy, disclose or take any action based on
this message or any information herein. If you have received this message in error, please advise the sender
immediately by sending a reply e-mail and delete this message. Thank you for your cooperation.








From: Bielarski, Edward J
To: Andrew Caplan
Cc: Crawford, Margaret A
Subject: FW: Response to revised MOU from GREC
Date: Friday, March 10, 2017 4:43:59 PM
Attachments: grec mou rev 5 .docx


Andrew,
 
Per your request.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Friday, March 10, 2017 4:06 PM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: FW: Response to revised MOU from GREC
 
Mayor, Commissioners and UAB members,
 
Please find my response to Mr. Gordon’s revision to GRU’s MOU, which was received last night . 
Rest assured that my team and I continue to protect GRU’s interests and potential risks in a possible
transaction and continually seek to optimize any possible mutually beneficial transaction. 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Friday, March 10, 2017 4:02 PM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Response to revised MOU from GREC
 
Jim,
 
I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you, on behalf of
GREC.  In spite of the numerous modifications I believe it signifies a heightened level of engagement
between you and the other GREC partners.  If we are to execute a mutually beneficial transaction
between GRU and GREC that continued engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and its customers. 
I sense that you are projecting your inner Jim Croce when he sang his popular song from the 70’s
called, “You don’t mess around with Jim”:
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Marked v. GRU Rev 3


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred twenty five  million dollars ($72500,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points above the current rate of 3.11% as of the time of Closingtotal interest cost assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party GRU may terminate the purchase/sale.  If the MOU is not executed by GREC by March 10, 2017 the purchase price and terms of payment will be seven hundred million dollars ($ 700,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issues by the City of Gainesville, Florida with total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at closing.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4)seven (7) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).   ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 30, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the mask off the


old Lone Ranger.  And you don’t mess around with Jim.”
 
In all seriousness, I think both organizations have a lot at stake here and I hope you understand from
my viewpoint the concerns I’ve  outlined below:
 


·         Conversion from asset sale to entity or ownership sale – A purchase of anything other
than the Facility is challenging for GRU.  First, it places us in jeopardy of having the value of
the Facility subject to state and local property taxes.  It also may impact the issuance of tax-
exempt bonds.  It will also subject GREC to the highest degree of due diligence, and
indemnification against liabilities of the GREC entity.  Finally, it makes the issue of the 1603
Grant part of the purchased liability, which GRU will not accept.


Furthermore, the current PPA envisioned an asset purchase by incorporating a Purchaser’s
Option to Purchase Facility in Section 27.  There are no references related to a purchase of
GREC vs. the Facility.
 


·         Price movement – I appreciate that you now understand the value of the price you had ($
750 million) before it was gone.  GRU moved the price to $ 725 million though the end of
business today, and it falls to $ 700 million tomorrow.  It’s that Croce’s song again:


“Last week he took all my money and it may sound funny, but I’ve come to get my money
back.”


 
·         Interest rate protection – While I appreciate GREC bargaining for zero interest rate


exposure, its simply not reasonable to expect GRU to absorb 100 basis points of risk
(amounting to $ 150 million).  Therefore, GRU would simply cap its risk at 50 basis points
over current 30 year Treasuries with an ability to terminate the contract.     
 


·         Exclusivity – Revising the exclusivity from 7 months to 3 months means that within our 4
month window of executing a definitive contract there will be a month in which GRU and
GREC may not have a final contract, but GREC will be allowed to “shop another buyer”.  
That’s not acceptable.  However, GRU would accept 4 months given that fact that once
under contract those additional 3 months are covered by that contract.
 


·         Public Records - Modifying the provision in which GRU requires GREC to indemnify it
against claims and actions by others against GRU, when GRU has simply carried out GREC’s
designation of information as exempt from public records is simply not fair and equitable.
 


·         Current suspension of withholdings under PPA – GRU will not give up its rights under the
PPA. 
 


·         Law of New York – GREC’s Facility is in Florida.  GRU is in Florida.  Laws governing public
records, real estate, and state environmental laws are in Florida.  Florida it is!
 


·         MOU binding date – With the aforementioned issues, there is very little likelihood that GRU
could gain approval by March 25, 2017 even if we were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU to me, I view







it as largely unresponsive to GRU’s offer and imposing more risk on GRU.  Therefore, I am attaching a
newly revised MOU, which includes revisions GRU can accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing GRU the
ability to terminate with a 50 basis point swing in the market and ii) to structure an asset sale as was
envisioned in the PPA and iii) a seven (7) window to close the transaction this is a great deal for
GREC and will allow GRU to recognize substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people strange to you.”
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Andrew Caplan
To: Bielarski, Edward J
Subject: Re: FW: MOU revision
Date: Sunday, March 05, 2017 10:24:02 AM


Thank you. Would it fair to say a $725M buyout could save roughly $28M annually
(up 1M annually from 27)? 


On Sun, Mar 5, 2017 at 10:15 AM Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Andrew,


In accordance with your request for information, I’ve attached the e-mail chain
I’ve had with Mr. Gordon on today’s revision downward in GRU’s MOU to $ 725
million if accepted by March 10th and further downward to $ 700 million if
accepted thereafter.


 


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


From: Bielarski, Edward J 
Sent: Sunday, March 05, 2017 10:13 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: FW: MOU revision


 


Mayor, Commissioners and UAB members,


 


Please find my latest communication with Mr. Gordon, in which GRU has revised its
MOU downward to $ 725 million if accepted by March 10th  and further downward
to $ 700 million if not accepted until after that date.


 


 


Edward Bielarski Jr


General Manager
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Gainesville Regional Utilities


 


From: Bielarski, Edward J 
Sent: Sunday, March 05, 2017 10:11 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas
R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: MOU revision


 


Jim,


 


 


As I enjoy sitting in my office, drinking a decaf coffee on a sunny and utterly
magnificent morning here in Gainesville, I can’t help but reflect on why GREC
hasn’t executed what my team and I believe is a fair and equitable memorandum
of understanding from GRU.  All of our  analysis shows that $ 750 million is within
the high end of the net present value of your future cash flow from the plant.  On
our part, it provides appropriate savings to our customers and enough funds to
drive our 21st century utility model.  From where I come from it’s a “win-win-win”.


 


Speaking of where I come from, my wife and I were surprised this Saturday by an
unexpected visit by a couple of old friends from Pittsburgh.  We had a great time
taking them around town and extolling life in Gainesville.  When Melinda and I got
back home, we both expressed a sense of rekindling with old spirits and realizing
that sometimes you don’t know what you got ‘till its gone.  That’s a powerful
message.


 


Given both our ages, I’m sure you remember the wonderful Joni Mitchell’s
rendition of Big Yellow Taxi in which she sings, ”They paved paradise and put up a
parking lot..”  The underlying environmental message is so apt today, but the lyric
that comes to my mind is:


 


Don’t it always seem to go, that you don’t know what you got ‘til its
gone.


 


In that spirit, let me help you understand the realization of the value of the MOU I
sent to you on February 17th and revised this past Friday:  GRU hereby revises the
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purchase price downward to $ 725 million and if not accepted by this Friday,
March 10th the purchase price will be revised further downward to $ 700 million.


 


I’ll leave you with the full set of lyrics from Joni Mitchell’s song:


"Big Yellow Taxi"


They paved paradise
And put up a parking lot


With a pink hotel, a boutique
And a swinging hot SPOT


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


They took all the trees
And put them in a tree museum
Then they charged the people


A dollar and a half just to see 'em
Don't it always seem to go,


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


Hey farmer, farmer
Put away that DDT now


Give me spots on my apples
But LEAVE me the birds and the bees


Please!
Don't it always seem to go


That you don't know what you've got
‘Til its gone


They paved paradise
And put up a parking lot


Late last night
I heard the screen door slam


And a big yellow taxi
Come and took away my old man


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


I said
Don't it always seem to go


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot







They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot


 


 


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


This message may contain confidential and/or privileged information. If you are not the intended recipient or authorized to receive this
for the intended recipient, you must not use, copy, disclose or take any action based on this message or any information herein. If you
have received this message in error, please advise the sender immediately by sending a reply e-mail and delete this message. Thank
you for your cooperation.








From: Jim Gordon
To: Baxley, Robin L.
Cc: Bielarski, Edward J
Subject: Re: Timing on P and S delivery
Date: Wednesday, March 22, 2017 12:09:37 PM


Robin,
Thanks. We are sending the executable MOU to Ed in a few minutes.
 Jim


> On Mar 22, 2017, at 11:56 AM, Baxley, Robin L. <baxleyrl@gru.com> wrote:
>
> Mr. Gordon:  Mr. Bielarski asked me to let you know that three weeks from City Commission approval
does work for GRU. 
>
> I've copied him on this message as verification that he approves my response.
>
>
> Robin Baxley
> Office Coordinator
> General Manager's Office
> Gainesville Regional Utilities
> 352-393-1032
>
>
>
>
>
> -----Original Message-----
> From: Jim Gordon [mailto:jgordon@emienergy.com]
> Sent: Wednesday, March 22, 2017 11:46 AM
> To: Bielarski, Edward J
> Subject: Timing on P and S delivery
>
> Ed,
> Does delivery 3 weeks from City Commission Approval work for you?
> If that works we will put that in MOU and send to you for signing. Once I receive your signature I will
sign and PDF back to you.
> Thanks,
> Jim
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From: Walton, J. Lewis
To: Bielarski, Edward J
Subject: FW: Executed MOU
Date: Wednesday, March 22, 2017 2:54:26 PM
Attachments: executed mou.pdf


Congratulations Boss! Now get to work! Good Luck
 
J. Lewis Walton
Chief Business Services Officer
Gainesville Regional Utilities
Office: 352-393-1039
 


From: Baxley, Robin L. 
Sent: Wednesday, March 22, 2017 2:35 PM
To: citycomm; DL_Utility Advisory Board
Cc: DL_GRU_LeadershipTeam
Subject: Executed MOU
 
Mr. Mayor & Commissioners:
 
Members of the UAB:
 
The MOU has now been signed by both Mr. Bielarski and Jim Gordon.  A copy is
attached.
 
 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 



mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=waltonjl

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej






































From: Bielarski, Edward J
To: Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Fwd: Executed GREC/GRU MOU
Date: Thursday, March 09, 2017 9:18:57 PM
Attachments: att00001.htm


att00002.htm


Response from Jim Gordon


Sent from my iPad


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Subject: Fwd: Executed GREC/GRU MOU


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Jim Gordon" <jgordon@emienergy.com>
Subject: Executed GREC/GRU MOU


Ed,


Attached please find an MOU executed by GREC on terms that
have been authorized by its board.
Also attached is a version marked to changes from your prior
draft.
I’m confident that this MOU would result in a mutually
beneficial transaction that would save GRU’s ratepayers
hundreds of millions of dollars.
I look forward to hearing from you.


Best regards, 


Jim
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From: Bielarski, Edward J
To: Baxley, Robin L.
Subject: RE: GREC - GRU MOU 3-21.pdf
Date: Wednesday, March 22, 2017 9:14:48 AM


Sorry,  Jim will send.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Baxley, Robin L. 
Sent: Wednesday, March 22, 2017 9:14 AM
To: Bielarski, Edward J
Subject: RE: GREC - GRU MOU 3-21.pdf
 
Do you have a Word document?  I can’t change the PDF?
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Bielarski, Edward J 
Sent: Wednesday, March 22, 2017 9:07 AM
To: Baxley, Robin L.
Subject: FW: GREC - GRU MOU 3-21.pdf
 
Robin,
 
Could you print an executatble MOU?
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Tuesday, March 21, 2017 8:44 PM
To: Bielarski, Edward J; Brown, Thomas R; Al Morales; Dennis Duffy; shalleynm@cityofgainesville.com;
Locke, Justin M
Subject: GREC - GRU MOU 3-21.pdf
 
Ed,
Attached is a revised version of the MOU, marked against GRU rev 11. The first change is
that we have reverted the language in Section 7(b) regarding future withholdings, to the
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language which had been previously suggested by GRU and included by GRU in prior drafts.
We have also made two other minor changes to clarify the intent that the Retention Cap
credit would be realized through retention of those previously withheld funds under the PPA. 
We believe that these changes are in keeping with our mutual understanding.
Regards,
Jim
 








From: Al Morales
To: Bielarski, Edward J
Subject: Automatic reply: MOU revision
Date: Sunday, March 05, 2017 10:19:05 AM


I will be out of the office until Monday, March 13 without access to phone and email during  that time. If a matter requires
attention please contact Stuart Sohn at 781-308-7630 or ssohn@emienergy.com. Thank you.
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From: Shepherd, William J
To: Bielarski, Edward J
Subject: FW: This purchase potentially could result in a $2.8M hit to our GF tax revenue
Date: Monday, February 06, 2017 2:19:43 PM
Attachments: image004.png


FYI…the county manager is inquiring on their annual spend with us in relation to the
“potential GREC purchase” article.  I’ll let you know if anything comes of it. 
 
Bill Shepherd
Chief Customer Officer
Gainesville Regional Utilities
(352) 393-1412
 
From: Rollins, Atawa W 
Sent: Monday, February 06, 2017 2:02 PM
To: Shepherd, William J; Thomas, Tara R
Subject: RE: This purchase potentially could result in a $2.8M hit to our GF tax revenue
 
I agree.  Just a heads up for you  both that the inquiries are starting to roll in.
 


Atawa Washington Rollins
Gainesville Regional Utilities
Senior Account Executive
(352)393-1474 (o)
(352)213-5923 (c)
(352)334-2731 (f)
Outages and Emergencies - (352) 334-2871
www.gru.com


 
From: Shepherd, William J 
Sent: Monday, February 06, 2017 1:54 PM
To: Rollins, Atawa W; Thomas, Tara R
Subject: RE: This purchase potentially could result in a $2.8M hit to our GF tax revenue
 
Thanks, the city and county both would lose on property tax revenue, but the flipside
would be rate relief.  Albeit, not dollar for dollar.
 
Bill Shepherd
Chief Customer Officer
Gainesville Regional Utilities
(352) 393-1412
 
From: Rollins, Atawa W 
Sent: Monday, February 06, 2017 12:29 PM
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To: Thomas, Tara R
Cc: Shepherd, William J
Subject: FW: This purchase potentially could result in a $2.8M hit to our GF tax revenue
 
FYI
 


Atawa Washington Rollins
Gainesville Regional Utilities
Senior Account Executive
(352)393-1474 (o)
(352)213-5923 (c)
(352)334-2731 (f)
Outages and Emergencies - (352) 334-2871
www.gru.com


 
From: Charlie R. Jackson [mailto:crjackson@alachuacounty.us] 
Sent: Monday, February 06, 2017 12:26 PM
To: Donna Dyson
Cc: Rollins, Atawa W
Subject: FW: This purchase potentially could result in a $2.8M hit to our GF tax revenue
 
Hi Donna:
 
Please get with Atawa so I can respond to the CM asap.
 
Charlie j
 


From: Lee Niblock 
Sent: Friday, February 03, 2017 8:04 AM
To: Charlie R. Jackson; James Harriott; Tommy Crosby
Subject: Fwd: This purchase potentially could result in a $2.8M hit to our GF tax revenue
 
Charlie;
Approximately what do we pay GRU for electricity only yearly?


Lee
 
Dr. Lee A. Niblock, CM
County Manager
 
Sent from my iPhone


Begin forwarded message:


From: Lee Niblock <lniblock@alachuacounty.us>
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Date: February 3, 2017 at 6:50:19 AM EST
To: "BOCC (Only Commissioners)" <BOCC@alachuacounty.us>
Cc: Tommy Crosby <tcrosby@alachuacounty.us>, Todd Hutchison
<nth@alachuaclerk.org>, Mark Sexton <msexton@alachuacounty.us>
Subject: This purchase potentially could result in a $2.8M hit to our GF tax
revenue


GRU chief eager to discuss GREC buy


Edward Bielarski Jr., the general manager of Gainesville Regional Utilities,
is shown in this June 30, 2015 photo. (File photo)


Gainesville Regional Utilities General Manager Ed Bielarski said Thursday he's
"extremely motivated" by potential savings to utility customers he says might be
realized if GRU bought the controversial biomass plant.


Gainesville residents have paid the price - via hefty power bills - in recent years
for the city and municipal-owned utility agreeing to terms with the owners of the
Gainesville Renewable Energy Center biomass plant.


Bielarski responded to questions Thursday about a potential purchase of the
plant, often called GREC, as a way to "make up" for city and GRU officials
agreeing several years ago to what they consider an unfavorable deal - perhaps
saving hundreds of millions of dollars in the process.


"It makes me extremely motivated," Bielarski said.


The idea behind a GREC purchase, Bielarski said, would be to allow GRU out of
a 30-year, $2.1 billion contractual burden for a plant it largely keeps on the back
burner.


When city officials decided to go with the biomass power plant deal, they
believed they were investing in a more environment-friendly method that would
lead to lower rates in the future. But the deal, negotiated in secret, was widely
seen as heavily benefiting the biomass plant's out-of-town owners at GRU
customers' expense.


The city and GRU are just three years into that deal, which calls to pay GREC
almost $70 million annually, whether the biomass plant is used or not. GRU has
since often opted to buy less expensive power from other sources.


Bielarski said buying the plant would allow for modifications to fit its utility
needs and would result in significant rate reductions for residential and
commercial customers, which are among the state's highest. High rates are a
direct reflection of the current GREC deal, he added.


"We are shooting for the average or somewhere around the average (in Florida),"
he said. "It's what the community deserves, it's what our customers deserve."


Andrew Caplan|9 hours ago
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For residential rates, Florida ranks ninth in the U.S., according
to electricitylocal.com . In Gainesville, residential electric bills averaged to be
the fourth highest in the state during December, according to publicpower.com .
Gainesville also is tied for the highest additional tax added onto bills (10
percent).


"In terms of electric rates, we are one of the highest," Bielarski said. "I think our
commercial rates are the highest."


Bielarski said it's hard to say how long it could take to reach a deal, but said the
time to act is now, due to low interest rates and the tax-exempt marketplace.


Neither GREC nor GRU have disclosed figures for how much they believe the
biomass plant might be worth.


A December 2016 Goldman Sachs report, completed for GRU, priced the
acquisition at $616.6 million. However, GRU officials have said that figure is
fluid and not a gauge for what the utility might offer.


Bielarski said the number is being revised and only sets a base price.


The current deal between the utilities calls for GRU to pay GREC a value of $1.1
billion, the report found. But Bielarski said that figure - much like the way
interest forces most homeowners to pay far more than the sales price over time -
will increase to about $2.1 billion by the end of the contract cycle, assuming
GREC is kept on standby and never dispatched. GRU and the city could save
around $200 to $600 million by purchasing the plant, the report found.


"I can't change the contract," he said. "I can't make it go away unilaterally. So
one of the best options is to purchase it."


City commissioners Thursday evening briefly discussed the possibility of such a
sale, suggesting any deal would be thoroughly checked out. And the Utility
Advisory Board that now has some oversight of GRU is expected to decide in the
next few weeks whether GRU should hire an attorney to represent the utility in
case of a sale.


Bielarski, who came to GRU well after the deal was struck during former
Gainesville Mayor Pegeen Hanrahan's administration and with Bielarski's
predecessor, Bob Hunzinger, at the helm, said he can't speak for those who came
before him, but said if GRU does attempt to buy the biomass plant, the public
will know about it.


"If and when the deal is done, there will be a full vetting in the sunshine with the
city commission and the public," he said. "They'll know what the deal is and
what it's about."


Contact reporter Andrew Caplan at andrew.caplan @gvillesun.com or on
Twitter @AACaplan.


Lee
 



http://electricitylocal.com/

http://publicpower.com/
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Dr. Lee A. Niblock, CM
County Manager
 
Sent from my iPhone


 


GO GREEN!
GREEN = 4x GOOD
Good for the Present
Good for the Future
Good for the Planet
Good for the Bottom line








From: Mobilelogix
To: Bielarski, Edward J
Subject: THE TOP 5 Reasons You Should Have a Customer Portal
Date: Thursday, December 08, 2016 11:05:50 AM


 


 
THE TOP 5 Reasons You Should Have a Customer Portal


 
Over 90% of consumers now expect a brand or organization to offer a self-service
customer support portal and 60% of those consumers have a more favorable view of the
brand if their self-service offering is mobile-responsive. Self-service portals are the latest
trend in customer experience enhancements, they offer your customer an elevated
customer service experience while lessening the day-to-day work load for your
organization’s team. Here are 5 reasons why you should have a customer portal Continue
reading...
 
 


 
# 1. Convenience


 73% of all consumers want the ability to solve product/service issues on their own; one-third say
they’d ‘rather clean a toilet’ than speak with customer service.


 
 


# 2. Communication
76% of consumers say they view customer service as the true test of how much a company values
them. A customer portal is designed to update the customer on any information they may need to


know about current and past work orders. 
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# 3. Personalization
60% of consumers have higher expectations for customer service now than they did just one year
ago. With these heightened expectations, personalization is a great way for your customer to feel


valued. 
 
 


# 4. Hidden Revenue
77% of US online adults say that valuing their time is the most important thing a company can do to
provide them with good service. By eliminating the need to make countless phone calls to different


customer service departments, you are saving both your workers and your customers the headache
of spending their valued time to simply update and discover information.


 
 


# 5. Information Portal
45% of US consumers will abandon an online transaction if their questions or concerns are not


addressed quickly. A mobile customer portal is an efficient way to access all work order information in
one central place.


 


 


 


 


 


 


“Reach a deeper understanding of your mobile workforce with MobileLogix”.
 


www.mobilelogix.com
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From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Wednesday, February 01, 2017 5:28:00 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transactions are awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction               Cardholder             Card Name
Amount                    Posted                 Last 4
------------------------- ---------------------- ----------------------
TXN00118728               ROBIN BAXLEY           ROBIN L BAXLEY
$77.01                    2017-01-09             3600
TXN00118784               ROBIN BAXLEY           ROBIN L BAXLEY
$30.00                    2017-01-09             3600
TXN00118816               MARGARET CRAWFORD      MARGARET A CRAWFORD
$10.00                    2017-01-11             3612
TXN00118842               DAVID BEAULIEU         DAVID E BEAULIEU
$98.75                    2017-01-11             0757
TXN00118911               DAVID BEAULIEU         DAVID E BEAULIEU
$6.83                     2017-01-12             0757
TXN00118919               DAVID BEAULIEU         DAVID E BEAULIEU
$292.40                   2017-01-12             0757
TXN00118921               DAVID BEAULIEU         DAVID E BEAULIEU
$20.20                    2017-01-12             0757
TXN00118973               DAVID BEAULIEU         DAVID E BEAULIEU
$520.00                   2017-01-13             0757
TXN00118976               DAVID BEAULIEU         DAVID E BEAULIEU
$352.68                   2017-01-13             0757
TXN00118978               DAVID BEAULIEU         DAVID E BEAULIEU
$352.68                   2017-01-13             0757
TXN00118980               DAVID BEAULIEU         DAVID E BEAULIEU
$184.40                   2017-01-13             0757


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline
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Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------








From: Carter, Craig E.
To: Bielarski, Edward J
Cc: Baxley, Robin L.; Citycomm; Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: Re: Signed MOU
Date: Thursday, March 16, 2017 11:48:40 AM


That's why you pay me the big bucks


Craig Carter City Commissioner District 3


On Mar 16, 2017, at 11:46 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Commissioner Carter,


Thanks for the catch on including the new Commissioners.  


Ed B


Sent from my iPad


On Mar 16, 2017, at 11:26 AM, Carter, Craig E.
<CarterCE@cityofgainesville.org> wrote:


Thank you I just think on something this large all
communications need to be copied to them


Craig Carter
City Commissioner District 3
Gainesville FL
352-334-5015


On Mar 16, 2017, at 11:23 AM, Baxley, Robin L.
<baxleyrl@gru.com> wrote:


Commissioner Carter:
 
I will send this out to the new commissioners on Mr.
Bielarski’s behalf.
 
Sincerely,
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
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From: Carter, Craig E. 
Sent: Thursday, March 16, 2017 11:20 AM
To: Bielarski, Edward J
Cc: citycomm; DL_Utility Advisory Board;
DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: Re: Signed MOU
 
I believe you should be including the two new commissioner
elects on these emails


Craig Carter
City Commissioner District 3
Gainesville FL
352-334-5015


On Mar 16, 2017, at 11:13 AM, Bielarski, Edward J
<BielarskiEJ@gru.com> wrote:


Mayor, Commissioners and UAN members,
 
Please find an MOU, which I signed and
forwarded to Mr. Gordon.  This is SUBJECT TO
Mr. Gordon’s signature and review by the UAB
and final approval by the City Commission.  I
am looking forward to Mr. Gordon’s response.   
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Thursday, March 16, 2017 10:03 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com);
Dennis Duffy (dduffy@emienergy.com); Brown,
Thomas R; Locke, Justin M; Shalley, Nicolle M.;
Waratuke, Elizabeth A.
Subject: Signed MOU
 
Jim,
 
I had wanted to forward you a copy of a signed
MOU in last night’s communication.  I failed to
attach it to the e-mail.  Please find it attached.
 
 
Edward Bielarski Jr
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General Manager
Gainesville Regional Utilities
 


<MOU GREC .pdf>








From: Banks, Walter T
To: Ruzakowski, Anne M.
Cc: Dl_gru_executiveteam; Dl_it_mgrs; Shuping, M. April
Subject: Plante Moran Follow up
Date: Monday, January 30, 2017 11:19:03 AM


Follow up to questions -
 
 


a.      Server Costs – Does GG pay for hardware replacement such as servers and
storage for the CGI infrastructure?   Yes in combination with GRU in our
shared environment. A more detailed shared cost will be determined with the
creation of the new MOU- In short, We have some capacity for expansion in
our current VM environment (virtual machine environment).  If there are
specific requests for additional servers in the form of individual hardware (ie.
A physical server) we would pass the cost through to the city …however we
would have to discuss / develop GGs overall plan in regards to physical
hardware and VM capacity for the CGI Advantage system. (without a true plan
of infrastructure plan / design it would be impossible to predict cost.)


b.        If so, can you give me the last replacement cost? Please give more detail. 
Servers, whether virtual or physical have purpose/ requirements.  If GG
prefers a new physical server we can help spec out and deliver but the costs
is hard to determine without knowing what the server will be used for.  Hope
that makes sense. How often are they replaced?  Five years is the targeted
goal. However there are physical servers that initially supported the virtual
environment which are repurposed for extended life – in support of non-
critical application/ appliances. For example, are servers replaced in year 4?
Again normally a 5 year targeted window…. But historically all servers are
evaluated at years end to ensure service and warranty for the application it
supports – keep in mind there is a huge difference between virtual and
physical server environment.


c.       If no, are the costs included in the annualized fees from GRU? (Please provide
more detail we need more specifics)


d.       Are there any additional costs associated when upgrading to the next version
of CGI Advantage or is it included in the MOU? Depending on what is
required but I would assume there would be some cost associated with this
upgrade ( hardware, communication, licensing….etc.)


e.      Would there be any costs associated with moving the CGI Advantage
database from Oracle to SQL Server? Yes – again depending on the
expectation of the transition.


 
1.       MOU


a.      Do you know if there has been any determination of a change in fees for the
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MOU?  Yes- surrounding desktop, licensing and support as well as
connection/ network costs - TBD.


b.       Do you have any details of costs for FY18 and future increases? No  but,
Hopefully we will begin the process of creating a realistic MOU based on GGs
actual vision for CGI Advantage and support needs.
 


2.       Automation – What are you currently doing manually and what do you want
automated? ??


a.      Can you provide a list of manual processes? In the context of CGI Advantage
management- not sure what is being asked here because the resources that
can best answer this question now belong to GG.


b.       Can you provide a priority list of automation/integration needs?  I will
forward this question to our SAP PM – but  It would make sense to have the
two systems  (SAP and CGI) have touch point / seamless integration in terms
of payroll and HR elements.


 
In summary I think this is a great opportunity for GG and GRU to ensure that its computer systems,
applications and communications are consistently provided to our end users at a realistic cost for our
citywide systems.  Hope this helps.  At some point I would like to circle back if GG is able to clarify its
technology goals (as they pertain to CGI Advantage) so I can be more specific with these answers.  I
will forward any additional updates as they come into my box….
Thanks
 
 
Walter T. Banks, CGCIO
Chief Information Officer
Gainesville Regional Utilities/ City of Gainesville
MCSE, MCDBA, ITILv3 &VCADCV
“how can I help you”
bankswt@gru.com
353-393-1106
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From: Bielarski, Edward J
To: Waratuke, Elizabeth A.
Subject: Re: Executed GREC/GRU MOU
Date: Friday, March 10, 2017 9:50:00 AM


I just tried and couldn't get you.  Let me know when you are available


Sent from my iPad


On Mar 10, 2017, at 9:38 AM, Waratuke, Elizabeth A.
<waratukeea@cityofgainesville.org> wrote:


If you all want to talk I’m available  352 334 5011  Liz
 
From: Bielarski, Edward J 
Sent: Friday, March 10, 2017 9:21 AM
To: Waratuke, Elizabeth A.
Cc: Shalley, Nicolle M.
Subject: RE: Executed GREC/GRU MOU
 
Folks,
 
Darn technology!  Here it is.  Do you want to call me?
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Waratuke, Elizabeth A. 
Sent: Friday, March 10, 2017 8:59 AM
To: Bielarski, Edward J
Cc: Shalley, Nicolle M.
Subject: Re: Executed GREC/GRU MOU
 
Ed the attachment didn't come through 


Sent from my iPhone


On Mar 9, 2017, at 9:18 PM, Bielarski, Edward J <BielarskiEJ@gru.com>
wrote:


Response from Jim Gordon


Sent from my iPad


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
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Subject: Fwd: Executed GREC/GRU MOU


Begin forwarded message:


From: "Jim Gordon"
<jgordon@emienergy.com>
To: "Jim Gordon"
<jgordon@emienergy.com>
Subject: Executed GREC/GRU MOU


Ed,


Attached please find an MOU executed by
GREC on terms that have been authorized
by its board.
Also attached is a version marked to
changes from your prior draft.
I’m confident that this MOU would result in
a mutually beneficial transaction that would
save GRU’s ratepayers hundreds of millions
of dollars.
I look forward to hearing from you.


Best regards, 


Jim
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From: Energy Central
To: Bielarski, Edward J
Subject: Energy Central News - 12/14/16
Date: Wednesday, December 14, 2016 11:55:49 AM


 VIEW ONLINE |  SUBSCRIBE |  ENERGYCENTRAL.COM |  ADVERTISE |  JOBS  


  


 


 


Welcome to your 2 week trial of Energy Central's Power Industry Daily News


This news service is provided as a service to all professionals working in the global power industry.


Like what you see? Announcements (1)
• Utility Business (18)
• Power Generation (10)
• Power Delivery (7)
• Energy Storage (1)


 


 
 


 


 


ANNOUNCEMENTS
 


CPG Power Holdings Consolidates Energy Retail Operations on EC
Infosystems Integrated EDI and Billing/CIS Platform
 


UNIONDALE, N.Y. – December 14, 2016 – EC Infosystems, a leader in Electronic Data
Interchange (EDI) and Billing/Customer Information Solutions (CIS) for clients in the deregulated
energy industry, today announced CPG Power Holdings LLC, an ESCO holding company, has
chosen ...
 


SUBMIT YOUR ANNOUNCEMENT


 


 


UTILITY BUSINESS
 


 


 


 


Queensland's largest solar farm plugs into the grid a month early
 


Queensland's largest operating solar farm has plugged into the national electricity grid and is set
to generate enough power for almost 10,000 households by the end of 2016. The Barcaldine
remote community solar farm, in the state's central west outback, ...
 


Alabama Power customers could see bills go up
 


Alabama Power customers will see their bills go up next month, for increases that the company
says will go toward updates and upgrades of existing infrastructure. Representatives of the utility
said at a hearing Tuesday the average residential customer ...
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Iowa Utilities Board Reminds Consumers of Safe, Cost-Effective Tips to
Reduce Winter Heating Bills
 


The Iowa Utilities Board issued the following news release: With dangerously low temperatures and
high winds in the forecast, the Iowa Utilities Board reminds utility customers of simple ways to
reduce monthly winter heating ...
 


Energy Dept. refuses to provide names to Trump team
 


The Energy Department said Tuesday it won't provide the names of staffers who worked on
climate policy or other issues to President-electDonald Trump's transition team, even as it pledges
to cooperate with the incoming administration. Trump's transition ...
 


Antrim wind turbine project gets the go-ahead
 


The developer of the controversial Antrim wind turbine project has cleared its final hurdle with the
state. The N.H. Site Evaluation Committee, which is tasked with signing off on energy facilities in
the Granite State, approved Antrim ...
 


OGE Energy Corp. names general counsel
 


OGE Energy Corp. (NYSE: OGE) today announced it has named William H. Sultemeier General
Counsel of OGE Energy Corp. and OG&E, effective Jan. 1, 2017. Most recently, Sultemeier
served as a Partner in the Houston ...
 


Justices say PNM rate rebates can be ordered
 


The New Mexico Supreme Court said Monday that regulators can order the state's largest electric
utility to reimburse its customers should it be determined that a rate hike is unlawful after it is
implemented. The court made the ...
 


Solar energy is key to future oil production
 


GlassPoint Solar, the leading supplier of solar to the oil and gas industry, is showcasing its proven
solar technology that generates steam for heavy oil production at the SPE Heavy Oil Conference
and Exhibition 2016 in Kuwait. In addition to ...
 


Big storm: ‘That's only half the rain'
 


A river has burst its banks closing a major highway, downed trees and power lines are blocking
roads and reports of flooding are increasing as Australia's big storm ramps up. As Bureau of
Meteorology regional directorJohn Nairn said South Australia ...
 


Patterson-UTI Energy plans to acquire Seventy Seven Energy
 


Houston-based Patterson-UTI Energy plans to acquire Seventy Seven Energy in a nearly $1.8
billion stock deal. The proposed merger was announced Monday night. A statement from Patterson
and Oklahoma City-based Seventy Seven Energy says the boards of ...
 


Austrian minister backs Cumbrian anti-nuclear group
 


Anti-nuclear campaigners have received support from the Austrian government over a planned
nuclear power station in Copeland. Radiation Free Lakeland has received a letter of thanks from
Austrias federal ministry of agriculture, forestry, environment and water management over
objections to ...
 


PSC Presley: Rural areas need more services
 


Northern District Public Service CommissionerBrandon Presley touted the need to focus on
bringing more services to the rural areas and on encouraging public utility companies to contract
with Mississippians for their improvement and expansion projects. Presley, a ...
 


Environmental Panel Seeking To Protect Forests, Farmland From Solar
Energy Projects
 


The state's official environmental watchdog group is looking at a range of possible legislative
actions to protect valuable forest and farmland from being gobbled up by solar and other energy
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projects. The proposals include changing state laws governing how ...
 


Wind farm Hasthalla has been handed over to customer
 


All conditions for the completion of the transaction between Eolus and AllianzGI regarding the sale
of wind farm Hasthalla have been fulfilled. On December 7th 2016 Eolus signed an agreement with
AllianzGI regarding the sale of wind farm Hasthalla. An ...
 


BRIDGE Energy Group and PG&E Increase Data Accuracy, Improving Electric
Grid Operations
 


BRIDGE Energy Group (BRIDGE) today announced that Pacific Gas and Electric Company
(PG&E) is using their new SCADA Data Availability Dashboard (SDAD) to monitor and track
SCADA Data Accuracy. This dashboard provides users ...
 


Board approves increase for JCP&L
 


State regulators have approved a rate increase for Jersey City Power and Light. The average
customer will pay nearly $4 more a month, beginning New Year's Day. The 3.6 percent increase
approved by the Board of ...
 


Smart power
 


Chinese Huawei and China Electric Power Equipment and Technology (CET) signed a
Memorandum of Understanding with Ethiopian Electric Utility (EEU) last Tuesday at Addis Ababa
to build a better power grid. The two Chinese companies also donated a smart power ...
 


Vestas Receives 270 MW Order in Australia
 


The order for the Sapphire Wind Farm project was placed by SWF Nominees Pty Ltd, a
partnership between CWP Renewables and funds managed and/or advised by global private
markets investment manager Partners Group. It consists of 75 V126-3.45 MW turbines ...
 


MORE UTILITY BUSINESS NEWS


 


POWER GENERATION
 


 


Washington can help to make coal cleaner
 


As the recent election cycle demonstrated, American politics is beset with a number of polarizing
issues. Among the most obvious has been the debate over coal. WhereHillary Clinton favored
renewable energy at the expense of the coal industry,Donald Trump has ...
 


Biomass bailout to restart former Covanta plants, boost Aroostook generators
 


Maine regulators on Tuesday approved splitting $13.4 million in subsidies across four biomass
facilities, including two shuttered by Covanta in Penobscot and Washington counties. The Maine
Public Utilities Commission voted unanimously to accept bids from Stored ...
 


Solar energy cutting costs for Cumbee Center's emergency shelter
 


Energy from the sun is providing power for the Cumbee Center to Assist Abused Persons'
emergency shelter. "I really didn't know much about solar energy, but this has been a good
opportunity to learn about it and how it ...
 


Changing face of the UK energy industry is tracked
 


HIS summer has seen low carbon energy sources produce more than half of Britain's electricity for
the first time. TA new report from Imperial College London, produced in collaboration with regional
power giant Drax, found that between July and September, ...
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Accelerating Connection of Distributed Generation
 


Growing demand for connecting Distributed Generation (DG) sources has been facing major
challenges – in particular, mitigation of extra fault current introduced with DG connection to
distribution grids. Network operators will not authorize connection of gas generation, biogas
cogeneration and ...
 


Duke Energy to recycle ash at Goldsboro power plant
 


Duke Energy will build a facility to recycle coal ash at itsH.F. Lee power plant near Goldsboro
instead of burying the ash in a former clay mine in Lee County. Ash will be processed for use as
an ingredient ...
 


Big zap: Huge new power lines in West get federal OK
 


Two power line projects that won federal approval Tuesday will give a big capacity boost to the
Western energy grid, including power for up to 1 million homes from what's on track to become the
biggest ...
 


Peabody Energy Honors Cleanest Coal-Fueled Power Plants In United States
 


Peabody Energy today recognized U.S. coal-fueled power plants for top environmental
performance with the 2016 Peabody Energy Clean Coal Awards. Honors were determined based
on data available from the Environmental Protection Agency for ...
 


Nation's First Offshore Wind Farm Begins Producing Clean, Renewable Power
 


The Conservation Law Foundation issued the following statement following the announcement that
Deepwater Wind's five-turbine, 30-megawatt Block Island Wind Farm has entered commercial
service, producing enough clean, renewable energy to power 17,000 Rhode Island homes: ...
 


As solar power expands the work day, incomes rise in eastern Kenya
 


Violet Karimi spends her days as she always has, attending to household chores and working on
her farm. But when the sun goes down, she now has a second job, thanks to the arrival of solar
lights in this town ...
 


MORE POWER GENERATION NEWS


 


 


 


POWER DELIVERY
 


Grain Belt elicits huge dissent
 


A Texas company again faces a large groundswell of resistance in its bid to construct a major
electric transmission line that would cut through parts of Northwest Missouri. An impassioned
public rejection of the Grain Belt ...
 


Solar energy cutting costs for Cumbee Center's emergency shelter
 


Energy from the sun is providing power for the Cumbee Center to Assist Abused Persons'
emergency shelter. "I really didn't know much about solar energy, but this has been a good
opportunity to learn about it and how it ...
 


Accelerating Connection of Distributed Generation
 


Growing demand for connecting Distributed Generation (DG) sources has been facing major
challenges – in particular, mitigation of extra fault current introduced with DG connection to
distribution grids. Network operators will not authorize connection of gas generation, biogas
cogeneration and ...
 


Power outage affects customers in southwest Omaha
 


Electrical power was knocked out for a little more than an hour Sunday in a portion of the  
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southwest Omaha metro area. Power went out at 5:21 p.m., and many of the 757 affected
customers had electricity restored at 6:39 ...
 


Big zap: Huge new power lines in West get federal OK
 


Two power line projects that won federal approval Tuesday will give a big capacity boost to the
Western energy grid, including power for up to 1 million homes from what's on track to become the
biggest ...
 


Jersey Central Power and Light Rate Settlement Will Help Continue Reliability
Enhancements
 


Jersey Central Power & Light announced today the New JerseyBoard of Public Utilities has
approved a settlement in the company's base rate case that will help support and build on the
significant service ...
 


As solar power expands the work day, incomes rise in eastern Kenya
 


Violet Karimi spends her days as she always has, attending to household chores and working on
her farm. But when the sun goes down, she now has a second job, thanks to the arrival of solar
lights in this town ...
 


MORE POWER DELIVERY  NEWS


 


 


ENERGY STORAGE
 


With China Leading the U.S. in Clean-Energy Technology, Tech Think Tank
Urges Trump Administration to Prioritize Energy Innovation to Create Jobs,
Improve Trade Balance
 


Washington (PRWEB) December 13, 2016 China and other Asian nations have vaulted past the
United States to the forefront of the global clean-energy technology market, according to a new
report from the Information Technology and Innovation Foundation (ITIF). But if ...
 


MORE ENERGY STORAGE NEWS


 


 


 


ENERGY MANAGEMENT
 


RENEWABLES - Africa integrates into global renewables
 


According to the 2016 Global Trends in Renewables Global Status Report, more than twice as
much was invested world- wide on renewable energy generating capacity as fossil capacity in
2015, despite the fact prices of oil, coal and gas were ...
 


Mitsubishi Hitachi Power Systems and OSIsoft Fuel the Digital Power Plant of
the Future
 


Global Strategic Alliance Improves Plant Efficiency, Reliability and Emissions ORLANDO, Fla.--
(BUSINESS WIRE)-- Mitsubishi Hitachi Power Systems (MHPS), the recognized leader in power
plant reliability and efficiency through the use of big data, expert knowledge and human insights, is
expanding its ...
 


Hitachi Gets Patent for Storage Battery Control System and Storage Battery
Control Method
 


Hitachi has received a patent for storage battery control system and storage battery control
method. Tomita Taminori,Shiga Yasuko and Nasu Yoshihito developed the invention. The patent
application number is 13/669,853. The International Patent Classification codes are ...
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INTERNATIONAL
 


Queensland's largest solar farm plugs into the grid a month early
 


Queensland's largest operating solar farm has plugged into the national electricity grid and is set
to generate enough power for almost 10,000 households by the end of 2016. The Barcaldine
remote community solar farm, in the state's central west outback, ...
 


Solar energy is key to future oil production
 


GlassPoint Solar, the leading supplier of solar to the oil and gas industry, is showcasing its proven
solar technology that generates steam for heavy oil production at the SPE Heavy Oil Conference
and Exhibition 2016 in Kuwait. In addition to ...
 


Big storm: ‘That's only half the rain'
 


A river has burst its banks closing a major highway, downed trees and power lines are blocking
roads and reports of flooding are increasing as Australia's big storm ramps up. As Bureau of
Meteorology regional directorJohn Nairn said South Australia ...
 


Austrian minister backs Cumbrian anti-nuclear group
 


Anti-nuclear campaigners have received support from the Austrian government over a planned
nuclear power station in Copeland. Radiation Free Lakeland has received a letter of thanks from
Austrias federal ministry of agriculture, forestry, environment and water management over
objections to ...
 


Wind farm Hasthalla has been handed over to customer
 


All conditions for the completion of the transaction between Eolus and AllianzGI regarding the sale
of wind farm Hasthalla have been fulfilled. On December 7th 2016 Eolus signed an agreement with
AllianzGI regarding the sale of wind farm Hasthalla. An ...
 


Smart power
 


Chinese Huawei and China Electric Power Equipment and Technology (CET) signed a
Memorandum of Understanding with Ethiopian Electric Utility (EEU) last Tuesday at Addis Ababa
to build a better power grid. The two Chinese companies also donated a smart power ...
 


Vestas Receives 270 MW Order in Australia
 


The order for the Sapphire Wind Farm project was placed by SWF Nominees Pty Ltd, a
partnership between CWP Renewables and funds managed and/or advised by global private
markets investment manager Partners Group. It consists of 75 V126-3.45 MW turbines ...
 


MORE INTERNATIONAL NEWS


 


 


ENERGY CENTRAL COMMUNITIES


 


Our mission at Energy Central is to connect the global power industry. We have started online
communities to help you connect, learn and network with your peers and experts in the industry.
Click a community link below to participate:
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With over 100,000 members, you can get an answer to almost any question you have about the
power industry. To tap into this, you can subscribe to our weekly Power Industry Q&A newsletter
to see what others are asking and learn from answers from industry experts.
 


SUBSCRIBE TO 


POWER INDUSTRY Q&A


NEWSLETTER


 


 


 


LOOKING FOR A NEW JOB?


 


EnergyCentralJobs.com has the largest listing of quality open job postings for power industry
professionals. Subscribe today to stay in touch with new job opportunities.
 


SUBSCRIBE TO 


ENERGY CENTRAL JOB WATCH


 


 


 


FOR NEWS & DATA FIENDS


 
Energy Central Professional  (http://pro.energycentral.com) has more news from premium news sources,
important industry data and you can customize your news feed!
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From: Baxley, Robin L.
To: Bielarski, Edward J
Subject: FW: Editorial: Consider buying biomass plant
Date: Friday, February 10, 2017 12:45:46 PM


FYI


Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032


-----Original Message-----
From: Ray Washington [mailto:raywashingtonlaw@gmail.com]
Sent: Thursday, February 09, 2017 8:41 PM
To: DL_Utility Advisory Board
Subject: Editorial: Consider buying biomass plant


UAB members,


Perhaps most of you have seen today's Gainesville Sun editorial, which, among other things, opines as
to the GREC purchased negotiations:


"This time, the city has a Utility Advisory Board to help. The expertise of the board's members should
help make a decision on the purchase that fully weighs the financial implications. It would be a test of
the City Commission's contention that an independent GRU governance board with real decision-making
powers isn't needed."


One of your members has posted to The Sun an assurance that the UAB is all over the GREC purchase
negotiations and that the public should assured because he is . . .


". . . fully committed to a complete, open, and transparent vetting of any potential deal between GRU
and GREC to purchase the biomass plant."


This sort of public reassurance, while likely well meaning, is disappointing.


A so-called 'Confidentiality and Nondisclosure Agreement' has been signed by GRU General Manager Ed
Bielarski, GRU CFO Justin Locke, GRU Chief Operating Officer Tom Brown, Gainesville City Attorney
Nicolle Shalley, and Assistant City Attorney Liz Waratuke. In it, they have agreed 'to maintain in
confidence and keep confidential all aspects' of their oral communications with GREC. They may talk
only with others who have signed the agreement, or who may sign it in the future. Those who will be
permitted to sign it are narrowly classified. Members of the Utility Advisory Board are excluded. 


http://www.gainesville.com/opinion/20170209/editorial-consider-buying-biomass-plant


Ray Washington mobile



mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=baxleyrl35710854

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej
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From: Jtexconsult@gmail.com
To: Hayes-santos, Adrian
Cc: Bielarski, Edward J; Shalley, Nicolle M.; Citycomm
Subject: Re: Request for NDA between GREC and City of Gainesville
Date: Tuesday, March 14, 2017 1:56:19 PM


Commissioner Hayes-Santos,


You had earlier forwarded my public records request to the CC:ed above, for the
Non-Disclosure Agreement referred to in the GRU Memorandum of Understanding
submitted to GREC, in a mobile-originated email dated February 27th, 2017 from
your HayesSantosA@cityofgainesville.org.


I must admit I get a lot of emails and I may have skipped it by mistake, but I
haven't seen that NDA yet. I did a fairly thorough search of my recent emails.


Thank You,


James Thompson
352-246-6863


On Mon, Feb 27, 2017 at 2:20 PM, Hayes-Santos, Adrian
<HayesSantosA@cityofgainesville.org> wrote:


I'm forwarding this to our GRU manager and city Attonery who should be able to
get you the information you requested.


Sent from mobile


> On Feb 27, 2017, at 11:26, James Thompson <jtexconsult@gmail.com> wrote:
>
> To Whom It May Concern,
>
> Please consider my prior request for the MOU between GREC and the City
fulfilled. A fellow citizen directed me to the document as sent to one of you in an
email as public record.
>
> I would however like to request the Non-Disclosure Agreement referred to in the
MOU, signed by both parties in November 2016. If this is also in a public record
email, I will accept that forward or attachment as a fulfillment of this request.
>
> Thank You,
>
> James Thompson
> 352-246-6863
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From: Bielarski, Edward J
To: Jim Gordon
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M
Subject: RE: MOU
Date: Wednesday, March 22, 2017 10:06:56 AM


Jim,
 
Thanks.  You don’t know how hard the Neil Diamond song was for me, given my life-long love of the
Baltimore Orioles….
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Wednesday, March 22, 2017 10:05 AM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M
Subject: Re: MOU
 
Ed,
  We are pleased to move forward with you and your team's acquisition and realization of the full
value and benefits of the Gainesville Renewable Energy Center for the City of Gainesville and the
region.
   I should have the answer for you on the timing of the draft Definitive Agreement within the next 
hour and then I will email you the executable MOU. We are looking forward to working with you and
your team in completing a successful and mutually beneficial transaction.
Sincerely,
Jim


On Mar 22, 2017, at 9:31 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Jim,


 


I am in receipt of your latest revision to the MOU.  At this point I am pleased to say that
aside from placing a date in the blank space for the first delivery of the draft Definitive
Agreement I am in agreement with the MOU.  Congratulations on reaching this moment
of accomplishment.  As soon as you have talked with your folks at Chadbourne Parks
with a delivery date, I reels will execute the MOU and forward it to you for your
signature.  I hope to talk about the MOU in length at tommorrow’s joint City Commission,
UAB meeting.


A communication would not be complete without a song lyric for you.  Given your love for
Boston I can’t help but throw you a Neil Diamond tune, “Sweet Caroline”.  Think about
Neil singing on the infield at Fenway Park;,


Where it began, I can’t begin to knowin’, but then I know its growing strong.  Was
in the spring (Today’s the second day) and spring became the summer. Who’d
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have believed you’d come along.


And of course, everyone knows that when it’s sung, “good times never seemed so good”
everyone would rejoice and shout,,


So good, so good, so good


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Andrew Caplan
To: Crawford, Margaret A
Cc: Bielarski, Edward J
Subject: Gordon"s revisions
Date: Friday, March 10, 2017 12:10:49 PM


Hey guys,


Thanks for sending this my way once again and keeping me in the loop. i have a
few questions regarding Ed's email to UAB and commissioners.


1. GREC wants to sell the entity not assets, which is problematic for GRU.
Can you be more specific? What are the assets they don't want to sell with the
facility? Why is that problematic?


2. GREC would now like the previous offer of $ 750 million vs. GRU's new offer of $ 725 million, 
which goes down to $ 700 million at the close of business tommorrow.
Seems odd for GREC to hold out then backtrack. I'm unsure how tomorrow's reduction plays a factor 
into Gordon's request.


3. GREC has reduced the exclusivity period to 3 months, which is shorter than the 7 months we 
have to complete the transaction.  This is a math problem, which does not compute.
Shorter time could mean less time to draft legal paperwork, vet and inform others.
What about the exclusivity reduction makes this not work.


4. GREC has converted the interest rate protection at 3.75 percent to an option on GRU 's part 
to terminate if 30 year US Treasuries rise 100 basis points over the current 3.11 percent.  Quite 
frankly, GRU doesn't value US Treasuries as much as the MMD index which tracks 30 year tax-
exempt bond rates on AAA bonds.  The 100 basis point spread is too large and it's the wrong 
index.
I'm very likely not going to get into this. Can you dumb it down for me to help me understand the 
difference of these index/rates and why their proposal is too large or wrong?


5. GREC has elected not to indemnify the city in any actions taken against the city when the 
city simply acts on GREC's designation of any information as exempt from sunshine.  That's 
unacceptable.
Please explain.


6. GREC wants GRU to agree to stop withholding amounts from bills until closing.  GRU needs 
to continue exercise its rights under the PPA.
Isn't this what you both are in arbitration for? And you recently sent a doc that details billing overages. 
I assume this is not something you want to do, as it could cost GRU millions more.


7. GREC wants the contract to be governed by the laws of New York.  I love New York, but Give 
me Florida.
I've never been to NY. I hear it's a nice place. But the city of Gainesville is not in NY, nor is the GREC 
facility. What's the law difference between the two states and do you have any idea why this request 
was made?


Thank you,
Andrew



mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=andrewcaplan

mailto:/o=gru.com/ou=gruadm/cn=gruadm accounts/cn=crawfordma

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej





This message may contain confidential and/or privileged information. If you are not the intended recipient or authorized to receive this
for the intended recipient, you must not use, copy, disclose or take any action based on this message or any information herein. If you
have received this message in error, please advise the sender immediately by sending a reply e-mail and delete this message. Thank
you for your cooperation.








From: Harvey Ward
To: Bielarski, Edward J
Subject: Re: Meeting
Date: Thursday, February 23, 2017 11:05:11 AM


Probably - but my schedule is in constant flux this week.


> On Feb 23, 2017, at 9:44 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> Works for me.  Are you coming to General Policy Committee meeting today at 1?
>
> Sent from my iPad
>
>> On Feb 23, 2017, at 9:22 AM, Harvey Ward Jr <hl.ward.jr@gmail.com> wrote:
>>
>> How about 10:30 Tuesday at your office?
>>
>>> On Feb 22, 2017, at 10:29 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>>>
>>> Hey Harvey,
>>>
>>> Glad you got back with me.  I have a full day tommorrow ( General policy committee has a 1 to
whenever meeting which includes a discussion of city Internet at GRU multi-purpose center).  Friday I
am working on an all day strategic planning session.  However, next week on Tuesday I have between
9:30 and 11:30 which I can be free. If that window is unworkable I'll look in freeing up something on
Wednesday or Friday mornings.
>>>
>>> Btw, I appreciate you taking the time to reach out so we can chat about a potential GREC
"beneficial transaction".  I think it's important for the candidates to understand how I'm thinking about
how to improve the status quo in a significant way.
>>>
>>> I look forward to talking with you.
>>>
>>>
>>> Ed B
>>>
>>> Sent from my iPad
>>>
>>>> On Feb 22, 2017, at 8:02 PM, Harvey Ward Jr <hl.ward.jr@gmail.com> wrote:
>>>>
>>>> Hi Ed -
>>>>
>>>> Hope all is well with you. I want to take you up on the offer to talk about the GREC purchase. Do
you have any time tomorrow or Friday morning? If not, send me some times for next week.
>>>>
>>>> Thanks,
>>>>
>>>> Harvey
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From: Bielarski, Edward J
To: Shalley, Nicolle M.
Subject: Fwd: Response to revised MOU from GREC
Date: Tuesday, March 14, 2017 12:16:19 AM


Nicole,


Is Jim getting dangerously close to discussing elements of conversations protected
under our NDA?  Not a deal-killer certainly, but it seems to be a little over the edge.
 Any thoughts?


Ed B


Sent from my iPad


Begin forwarded message:


From: Jim Gordon <jgordon@emienergy.com>
Date: March 13, 2017 at 4:21:33 PM EDT
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy
<dduffy@emienergy.com>, "Brown, Thomas R" <BrownTR@gru.com>,
"Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A."
<waratukeea@cityofgainesville.org>
Subject: Re: Response to revised MOU from GREC


Ed,
 
Your last two emails to me and the ultimatums contained in those emails have caused
the GREC Board of Directors to question whether there is serious interest for GRU to
enter into and close a sale for the GREC facility.
 
You approached me with GRU's interest in purchasing the facility. You requested I
approach my Board for the required parameters of a deal. I fulfilled your request and
communicated back to you an acceptable price range and outline of terms. We had
several discussions leading up to your first MOU you sent us on February 21. You
inserted a number of terms in that MOU and further revisions of the MOU that did not
mesh with our initial discussions and deal parameters.  Yet, we feel we have been
responsive and flexible in trying to understand your positions and negotiating a deal
that is fair to both parties.
 
     Here is our response to your March 10 email and an attached revised MOU.
 
 
         1. We left the draft as an asset sale but think an entity sale warrants a discussion
with your attorneys. Conceptually we are open to an asset deal, but    would like to
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discuss this further.
 
          2. We are not going to reduce our $750mm purchase price.
 
          3. We are willing to compromise and tie your interest rate contingency to a rate
increase of 75 bps (midway between 100 and 50 bps).
 
          4.  We would also accommodate you on your 4 month request on Exclusivity.
 
          5.  Regarding the Public Records issue, we can accept your language regarding
indemnity for damages, other than GRU’s own legal fees. 
 
           6. GREC and GRU would reserve all rights under the PPA.
 
            7. We would accommodate you on utilizing Florida law rather than New York law.
 
            8. We would agree to extend the expiration of the agreement to March 31,
2017.
 
        You have communicated to your stakeholders that because of your inherent cost of
capital advantages and operational synergies, the purchase of the GREC facility by GRU
could produce hundreds of millions of dollars in savings for your customers. We are
prepared to sell you the facility and allow you to capitalize on this recognized
opportunity or we are happy to continue owning and operating our facility. The one
thing we don't want to do is waste yours and our time and resources. If you are unable
to transact at our purchase price and at mutually acceptable terms then we will have
needlessly expended legal and professional fees and created false expectations with
our respective stakeholders.
We look forward to your response.
 
Sincerely,
Jim
 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Friday, March 10, 2017 at 4:01 PM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>,
"Brown, Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>,
"Shalley, Nicolle M." <shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A."
<waratukeea@cityofgainesville.org>
Subject: Response to revised MOU from GREC


Jim,
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I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you,
on behalf of GREC.  In spite of the numerous modifications I believe it signifies a
heightened level of engagement between you and the other GREC partners.  If we are
to execute a mutually beneficial transaction between GRU and GREC that continued
engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and
its customers.  I sense that you are projecting your inner Jim Croce when he sang his
popular song from the 70’s called, “You don’t mess around with Jim”:


 
“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the


mask off the old Lone Ranger.  And you don’t mess around with Jim.”
 
In all seriousness, I think both organizations have a lot at stake here and I hope you
understand from my viewpoint the concerns I’ve  outlined below:
 


<!--[if !supportLists]-->·         <!--[endif]-->Conversion from asset sale to entity or
ownership sale – A purchase of anything other than the Facility is challenging
for GRU.  First, it places us in jeopardy of having the value of the Facility
subject to state and local property taxes.  It also may impact the issuance of
tax-exempt bonds.  It will also subject GREC to the highest degree of due
diligence, and indemnification against liabilities of the GREC entity.  Finally, it
makes the issue of the 1603 Grant part of the purchased liability, which GRU
will not accept.


Furthermore, the current PPA envisioned an asset purchase by incorporating a
Purchaser’s Option to Purchase Facility in Section 27.  There are no references
related to a purchase of GREC vs. the Facility.
 


<!--[if !supportLists]-->·         <!--[endif]-->Price movement – I appreciate that you
now understand the value of the price you had ($ 750 million) before it was
gone.  GRU moved the price to $ 725 million though the end of business today,
and it falls to $ 700 million tomorrow.  It’s that Croce’s song again:


“Last week he took all my money and it may sound funny, but I’ve come to
get my money back.”


 
<!--[if !supportLists]-->·         <!--[endif]-->Interest rate protection – While I


appreciate GREC bargaining for zero interest rate exposure, its simply not
reasonable to expect GRU to absorb 100 basis points of risk (amounting to $
150 million).  Therefore, GRU would simply cap its risk at 50 basis points over
current 30 year Treasuries with an ability to terminate the contract.     
 


<!--[if !supportLists]-->·         <!--[endif]-->Exclusivity – Revising the exclusivity from
7 months to 3 months means that within our 4 month window of executing a
definitive contract there will be a month in which GRU and GREC may not have
a final contract, but GREC will be allowed to “shop another buyer”.   That’s not
acceptable.  However, GRU would accept 4 months given that fact that once
under contract those additional 3 months are covered by that contract.
 







<!--[if !supportLists]-->·         <!--[endif]-->Public Records - Modifying the provision
in which GRU requires GREC to indemnify it against claims and actions by
others against GRU, when GRU has simply carried out GREC’s designation of
information as exempt from public records is simply not fair and equitable.
 


<!--[if !supportLists]-->·         <!--[endif]-->Current suspension of withholdings
under PPA – GRU will not give up its rights under the PPA. 
 


<!--[if !supportLists]-->·         <!--[endif]-->Law of New York – GREC’s Facility is in
Florida.  GRU is in Florida.  Laws governing public records, real estate, and
state environmental laws are in Florida.  Florida it is!
 


<!--[if !supportLists]-->·         <!--[endif]-->MOU binding date – With the
aforementioned issues, there is very little likelihood that GRU could gain
approval by March 25, 2017 even if we were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU
to me, I view it as largely unresponsive to GRU’s offer and imposing more risk on GRU. 
Therefore, I am attaching a newly revised MOU, which includes revisions GRU can
accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing
GRU the ability to terminate with a 50 basis point swing in the market and ii) to
structure an asset sale as was envisioned in the PPA and iii) a seven (7) window to
close the transaction this is a great deal for GREC and will allow GRU to recognize
substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people
strange to you.”


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


<GREC MOU rev 3.13.pdf>








GRU Now
GRU Submits MOU to GREC


GRU submitted a memorandum of understanding, or MOU, to Gainesville
Renewable Energy Center (GREC) on Friday, Feb. 17. A nonbinding agreement,
the document lays out GRU’s terms for purchasing GREC, and if executed, sets
the stage for final contract. The memorandum has not been signed by GREC.
 
In the MOU, GRU proposes purchasing the biomass plant for $750 million,
financed through 30-year utility system bonds issued by the City of Gainesville
at no more than 3.75 percent interest.
 
If GRU purchases the facility, we have the opportunity to refinance at these
historically low rates and potentially save more than $600 million over the life of
the contract. These savings will help move our electric rates to the middle of the
pack for all Florida utilities.
 
Purchasing the facility also gives GRU the opportunity to retire Deerhaven Unit 1
in 2022 and avoid paying up to $200 million to replace it.
 
As it stands, GRU expects to pay GREC approximately $2.1 billion over the next
27 years, including $75 million a year whether it operates or not. Since joining
GRU in 2015, I have been committed to enforcing our rights under the current
contract and will continue along this path in an open and transparent manner.
 
Thanks,
 
Ed


 


 


From: Communications
To: Everyonegru; Citycomm; Dl_utility Advisory Board
Subject: GRU Now 2.24.17
Date: Friday, February 24, 2017 4:40:50 PM


Feb.24, 2017
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From: Bielarski, Edward J
To: Baxley, Robin L.
Subject: FW: Response to revised MOU
Date: Thursday, March 16, 2017 9:02:25 AM
Attachments: grec - gru mou rev 7.docx


Could you print for my signature
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Wednesday, March 15, 2017 8:35 PM
To: 'Jim Gordon'
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: RE: Response to revised MOU
 
Jim,
 
While I appreciate the Board’s concession to allow GRU to retain the withheld monies of $
7,176,643 at the Closing, I don’t think you fully appreciate my viewpoint here.
 
The idea that I would “give away” a right in the PPA, specifically the right to withhold
payments from the GREC invoices prior to Closing will insure a political firestorm and
rightfully so.  I expect both GREC and GRU to conduct themselves in accordance with the
rights they bargained for under the PPA until the Closing.  Also the $ 10 million isn’t a
willy-nilly amount pulled out of the air.  It represents GRU’s estimate of GREC’s over-
billings from August, 2015 through November, 2017 during which time GREC had rendered
the Facility ineligible for Available Energy payments under the PPA by conducting
maintenance on critical components of the Facility.  In GRU’s March 6, 2017 filing we
identified 103 events of “lockout – tagout’s” of complex components, which when tagged out
cannot be operated and thus leave the plant unable to deliver Dependable Capacity.
 
In GRU’s review of plant repair tickets, Energy supply staff actually found multiple tickets
for repairs, which had been labeled as outage work, in the year GREC denied the need to
perform an outage.  We are comfortable, need be to taking this issue through the remainder
of arbitration.  In fact, the whole issue of Available Energy also includes the facility’s early
layup of the boiler, delayed startups and a host of operational issues. But I don’t want to go
there.  I think the most important issue for both GRU and GREC is to close on this mutually
beneficial transaction
 
If you and the Board are concerned about labeling the $ 10 million as a reduction or credit to
the purchase price I have modified the MOU to reflect it as a payment at Closing.  In addition
I’ve retained GRU’s ability to withhold under the PPA
 
Jim, I believe we have done something special here.  In an environment of ill-will towards
the parties and a general distrust of both GRU and GREC we have negotiated a good deal for
GREC and a good deal for GRU.  We have shared our MOU modifications in the sunshine
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before  Closing), GRU may terminate the purchase/sale. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. This Memorandum operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall provide a) a further stay of the Dispute until Closing, b) that at Closing, GRU retains all sums of money  that it has withheld to date and that are the subject of the Dispute, c) that at Closing, GREC shall provide a pay ten million dollars ($10,000,000) credit to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the parties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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and I have held multiple meeting with the Commission, UAB, Chamber of Commerce and
shared the concepts in the Gainesville Sun.
 
We are close to bringing closure on a deal long overdue.  I know you know it’s a good deal. 
You know that I know that the deal will save millions for our customers.  Give it the send-off
it needs to fight the political forces ready to snatch defeat from the jaws of victory.  The $ 10
million and ability to keep our rights under the PPA are as important to GREC as they are to
GRU.  The items are vitally important in gaining a recommendation from the UAB and final
approval from the City Commission.  
 
Take the deal.  It’s may be your best deal ever and you’ve had a boat load.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Wednesday, March 15, 2017 6:18 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.; Jim Gordon
Subject: Response to revised MOU
 
Ed,
       Thanks for your response. 
 At Section 7 (as attached) GREC would allow GRU at Closing to keep the full amount of $7,176,643
that has been withheld to date in settlement and release of all claims, provided that GRU not
withhold additional amounts, but with GRU retaining the right to challenge and recover any
amounts if we do not close.  We cannot agree to any additional credit. If there is no Closing, all
parties would retain all rights and claims under the PPA.
  Attached is our marked version of your last MOU.
Sincerely,
Jim



mailto:jgordon@emienergy.com






From: Bielarski, Edward J
To: Brown, Thomas R
Subject: FW: Upcoming GREC "Indicia of Fraud White Papers"
Date: Tuesday, January 24, 2017 10:59:30 AM


FYI
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Baxley, Robin L. 
Sent: Tuesday, January 24, 2017 9:55 AM
To: Bielarski, Edward J
Subject: FW: Upcoming GREC "Indicia of Fraud White Papers"
 
FYI
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
From: Ray Washington [mailto:raywashingtonlaw@gmail.com] 
Sent: Monday, January 23, 2017 10:22 PM
To: DL_Utility Advisory Board; citycomm; citycomm
Subject: Upcoming GREC "Indicia of Fraud White Papers"
 
UtilityAdvisory Board Members and City Commissioners:
This memorandum is written in the context of GRU’s General Manager
Ed Bielarski Jr.’s negotiations with GREC President James Gordon
regarding the City of Gainesville’s purchase of the GREC biomass plant.
Mr. Bielarski last week informed GRU employees of his expectation that
in the not very distant future there will be a firm decision about
purchasing the plant. Mr. Bielarsk also has suggested he does not consider
relevant to the purchase decision what the GREC plant itself is worth or
what the recent sale price of other biomass plants “unbeneficiated” by a
Power Purchase Agreement may be.
I offer my comments below for consideration based on the assumption
that Mr. Bielarski’s recommendations to members of the Utility Advisory
Board and the City Commissions will flow from a determination of the
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net of the of the present value of GRU’s remaining fixed-cost payment
obligations under the GREC Power Purchase Agreement minus the dollar
value of the ownership and operational risks that would be transferred
from GREC to GRU in PPA buy down/plant acquisition transaction.
When I spoke at the City Commission meeting last week (January 19) my
purpose – as it had been when I spoke at the joint City Commission -
Utility Advisory Board meeting the week before (January 11) – was to
communicate that it is not possible to make a reasonable recommendation on
acceptable price and terms for buying down/acquiring the GREC plant, without there
first having been due diligence in (1) assessing already known indicia of fraud related
the original GREC PPA, its amendments, its interpretations and its implementation
(which would affect starting point price negotiations) and (2) obtaining and assessing
accurate information about plant construction, maintenance, operations and the
existence or lack of existence of guarantees and warrantees on plant components such as
the boiler, turbine and wood handling mechanisms (which would affect the bottom line
price negotiations).
The latter, (2), is beyond the scope of this memo. As to the former, (1),
due diligence does not appear to have been performed and does not
appear to have been contemplated to be performed -- not by Mr.
Bielarski, as part of his GREC PPA/plant buydown negotiations, and not
by GRU’s outside counsel Winston & Strawn, as part of its arbitration
representation of GRU. 
As I have communicated to Mr. Bielarski, at this point I don’t necessarily
believe that responsibility for not considering the impact of fraud on a
reasonable buy down/purchase offer lies on his shoulders or those of his
executive team.  Whatever some individual City Commissioners may
believe is warranted, the City Commission as a body has not seen fit to go
forward with Commissioner Charles Goston’s motion last spring for the
 City Commission to move forward with a forensic audit, and has not
since that time suggested to Mr. Bielarski that he would have the support
of the Commission if he chose to explore currently known indicia of fraud
as a prelude to making a recommendation about whether to move
forward with a forensic audit for the purpose of obtaining forensic
evidence of fraud. This also is not a direction the City Attorney has
expressed a willingness to pursue, or an interest in exploring, and Winston







& Strawn presumably has received no direction from her suggesting that it
do so. After an initial communication with the lead attorneys for Winston
& Strawn last spring I was requested by the City Attorney’s office not to
further communicate the firm, in the interest of saving GRU the cost of
having Winston & Strawn lawyers spending time reviewing and assessing
such communications. This is a request I have honored.
As far as I am aware Mr. Bielarski has not been requested by the City
Commission to perform due diligence related to the indicia of fraud in the
inducement involving the GREC PPA or its amendments, nor, as far as I
am aware, has the City Attorney – who has asserted a supervisory role in
relation to Winston & Strawn led arbitration and mediation – suggested
that that Winston & Strawn should assist with such due diligence. This is
consistent with the City Attorney’s history of discouraging exploration of
indicia of fraud related to the GREC PPA.
While due diligence in reviewing and assessing indicia of fraud at this
point does not necessarily require a forensic audit, at this point, in my
view, it does require something more than reliance on the restricted
review and assessment undertaken by Navigant Consulting LLC in 2014
and 2015.  
As some of you may know, the RFP on whose basis Navigant was
retained – drafted by the City Attorney’s office after then City
Commissioner Lauren Poe’s proposed $25,000 cost cap was rejected --
was sent out without including language I had requested that the contract
include the requirement of investigation and review of irregularities in the
biomass Power Purchase agreement procurement, negotiation,
interpretation and implementation process.
As some of you may know, the RFP objectives as drafted and sent out
directed proposers to focus not on GREC “irregularities” but on
“institutional controls” that could be “implemented that would help avoid
the management discrepancies of the past and help strengthen the
working relationship between GRU management and the City
Commission.”
As some of you may know, prior to the Navigant review and assessment
contract being brought to the City Commission for final approval, the
City Commission, as a result of having been presented with information







that Navigant had represented GREC in the Spring of 2013 before the
Federal Energy Regulatory Commission, directed the City Attorney to ask
GREC to provide a waiver freeing Navigant from conflict of interest
restrictions that could limit its ability to provide GRU with an
independent assessment.
As some of you may know, the City Attorney’s office decided not to ask
GREC for the waiver, but determined without City Commission approval
instead to work with Navigant on language that would have merely after
the fact allowed potential deprivation of Navigant of full payment under
its contract to the extent that it could be immediately established that,
among other things, a conflict of interest had prevented Navigant from
materially fulfilling its duties to GRU under the contract.
As some of you may know, I have explained to the City Commission and
some individual commissioners that it has been established that Navigant
was aware -- in the Spring 2013 when it was advising GREC regarding its
FERC reporting requirements -- of the names of each person or entity
who had ownership interests in GREC. With that knowledge, Navigant
made a FREC filing on behalf of GREC containing that ownership
information at the same time that GRU was in arbitration with GREC on
the issue of GREC ownership, which arbitration, because of GREC’s
stonewalling and refusal to provide GRU with complete information
about who actually owned GREC, was forced to filing pleadings styled to
include “JOHN DOES NOS. 1-25.”
As some of you may know, during the Summer of 2008, while GRU was
negotiating a PPA with Nacogdoches Power LLC (a separate entity that
soon would transfer its GRU contract negotiating rights to GREC LLC, a
new entity that would be formed on August 19, 2008).
As some of you may know, Albert Morales, GREC’s Chief Financial
Officer, in the Summer of 2008 was engaged under a consulting contract
with Navigant Consulting Inc. -- licensed by but separate from Navigant
International, Inc. -- to provide consultation services for an August 6,
2008 report on biomass/renewable energy potential.
As some of you may know, the Navigant’s 2014 “independent
assessment” proposal submitted to GRU, unlike competing proposals, did
not include the use of attorney consultants to make legal determinations







as to whether evidence of impropriety or potential wrongdoing was
sufficient to call into question the validity of the GREC PPA and
subsequent Equitable Adjustment. Navigant did include in its RFP
response the promise of significant review involvement by a retired
Florida FBI investigator and manager, and the utilization of proprietary
Navigant software designed to determine whether GRU electronic
records had been altered or deleted, and by whom. But after Navigant was
awarded the assessment contract, members of the Navigant team met
privately with individual City Commissioners for “guidance” and
“oversight,” and proceeded to conduct the review without participation of
the former FBI investigator and manager who had been submitted in the
Navigant RFP response as a key part of the Navigant "investigative
review" team. Navigant proceeded to conduct its review without using the
proprietary software it had explained in its RFP response was key to
evaluating the completeness and validity of electronic records. Navigant in
the event simply asked GRU to provide specified categories of electronic
records it deemed relevant.
As some of you may know, prior to the start of the Navigant review GRU
management declined my repeated requests that GRU personnel and
those subject to GRU direction be directed to make a written report of
when and under what circumstances GREC-related records had been
destroyed. GRU management also declined  my repeated requests to add
to its directive a requirement  that laptops, hard drives and other
electronic storage devices controlled by GRU personnel remain on the
GRU premises until the completion of the review. GRU management on
July 17, 2014, at the direction of the City Commission, following my
request, did issue a directive to GRU employees not to destroy GRU or
City records until further notice, but not the expanded directive I
requested.  As it later turned out, a high level City employee provided me
with evidence that the employee -- after the records preservation
memorandum was issued -- witnessed former GRU Assistant General
Manager John Stanton at GRU using a personal laptop computer that
Stanton routinely brought to and took home from GRU. As it later turned
out a mid-level GRU employee provided evidence that -- after the records
preservation memorandum was issued – the GRU employee was told by







the City Attorney’s office that when the employee’s allocated electronic
storage capacity had been reached that the employee should simply delete
electronic records as needed.
Whatever the significance or lack of significance of the above, as I stated
at the Commission meeting last week and at the joint Commission-UAB
meeting the week before, there is a significant amount of information
suggesting possible fraud that already has been provided to the City
Commission, some of it by me, some of it by others, and a significant
amount of information that has not yet been shared in the absence of a
demonstration of interest. Now, as earlier, I don’t have confidence that
my summarizing information already provided to the City Commission --
or presenting new information that hasn’t been presented before – would
result in it being considered prior to a proposal for buying
down/purchasing the PPA/plant would be presented to City Commission
for a vote. But given the possibility that a recommendation may soon be
made regarding buying down/purchasing the GREC contract/plant my
providing in writing a record of unassessed indicia of fraud at least creates
a record of the City Commission's awareness of it and may even result
in followed up by the UAB, some of whose members appear to want to
play a greater advisory role than they have been allowed so far, particularly
regard to GREC.
My hope at this point is also that by drafting the “white papers”
memorializing numerous and specific and numerous indicia of fraud, and
circulating them, I will be able to provide counter force to so-called
“white papers” that have been prepared and circulated put by Mr. Stanton
both prior to and after his firing from GRU for insubordination alleged to
have been evidenced by Mr. Stanton providing approval to one of
GREC's asset managers for a cancellation of maintenance outage
that could cost GRU more than $4 million. Mr. Stanton’s white papers
provide arguments that provide support GRU paying GREC energy
speculators more for the GREC PPA/plant. (As I have previously written,
last month Alachua County Circuit Judge Robert Roundtree rejected Mr.
Stanton's appeal of his firing, finding that Mr. Stanton had been provided
due process and that there was competent substantial evidence that his
firing for insubordination was justified. As I add here, the deadline for Mr.







Stanton to appeal Judge Roundtree's Ruling to the First DCA has passed.
I can therefore share information about indicia of fraud relating to GREC
and Mr. Stanton without concern that GRU's position in the Stanton
litigation might prevent acknowledgment and response by GRU or the
City Commission to the information provided.)  The white papers I hope
to complete in the days ahead I hope will provide a basis for counter
arguments to the suggestions of Mr. Stanton's white papers that GRU has
not paid GREC enough for the right to a claimed amount of available
energy, and that a fair price for buying down/purchasing the GREC
PPA/plant would be more than $1 billion. As time permits, and as efforts
by the City Attorney to limit access to public records related to the GREC
buy down/purchase negotiations are resolved,  I hope to start circulating
the first of these white papers on indicia of fraud.
In closing this memo, I repeat that I am not suggesting at this point that
the City Commission must or should debate authorization of the sort of
forensic audit that was proposed in 2013 and blocked in 2014 by the
decision of the City Commission to proceed with the limited Navigant
review. I trust that most members of UAB and City Commission
understand the falsity of claims made by Mr. Stanton, GREC speculators
and some members or former members of the City Commission that the
Navigant report constituted a “forensic audit” and that it disproved
impropriety or wrongdoing by GREC. It is not possible to write a white
paper about what information Navigant might have discovered if it had
performed an actual forensic audit, or to write a white paper on what
Navigant might reported under circumstances in which GREC had been
willing to waive its right to limit Navigant’s work based on prior
representation confidentiality. But it is possible to write a white paper
documenting the indicia of GREC fraud Navigant was made aware of and
chose not to further investigate or include in its April 8, 2015
“investigative review.” I will do that as time and circumstance  allows.
Ray Washington
Attorney and Counselor at Law
P.O. Box 6008
Gainesville, FL 32627
(352) 284-2222 








From: Bielarski, Edward J
To: Jim Gordon
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: MOU
Date: Tuesday, February 21, 2017 5:15:49 PM
Attachments: grec mou - final.docx


Jim,
 
I have attached a Memorandum of Understanding (“MOU”), based on GRU’s expectations of a
potential purchase of GREC’s assets.  As you may have heard and read, I have worked in the
sunshine to make the community aware of the benefits a transaction of this type will provide both
GRU and its customers.  It is my hope that if this MOU is acceptable to GREC, GRU will move through
its public process of vetting the MOU with the Utility Advisory Board and the City Commission. 
Once the City Commission accepts the MOU, my team and I would work to negotiate and execute a
contract of mutual benefit, which will be subject to the City Commission’s approval (and UAB’s
recommendation).
 
I look forward to hearing your comments.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the interest rate assumed in the Purchase Price exceed the rate specified above, the Parties agree that the Purchase Price will be reduced proportionately.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU.  The Parties will use best efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten (10) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA.  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two (2) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute and to that end shall have no effect on any claims and counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Locke, Justin M
To: Bielarski, Edward J
Subject: Re: Blueprint to a Buyout
Date: Saturday, February 25, 2017 7:03:56 PM


I know wise man that once said that


Sent from my iPhone


On Feb 25, 2017, at 6:33 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Not happy about writing it, but I got to get out in front of the narrative.
 There's no wrong way to do the right thing.


Sent from my iPad


On Feb 25, 2017, at 6:24 PM, Locke, Justin M <LockeJM@gru.com>
wrote:


Well written! 


J


Sent from my iPhone


On Feb 25, 2017, at 1:57 PM, Bielarski, Edward J
<BielarskiEJ@gru.com> wrote:


Mayor, City Commissioners and UAB members,
 
 
Given the fact that there is now a very public discussion over
a yet-to-be executed MOU I felt the responsibility to put
together a summary from my perspective on how we got to
the position of delivering the draft MOU to GREC.  I think its
important for you all to have the same information to the
level of detail so that you don’t have to recollect our
conversations or be unaware of the process.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


<MOU Facts.docx>
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From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Wednesday, November 02, 2016 5:09:19 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transaction is awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction             Cardholder              Card Name
Amount                  Posted                  Last 4
----------------------- ----------------------- -----------------------
TXN00116618             SOPHIA CARTER           SOPHIA YVETTE CARTER
$13.96                  2016-10-31              4824


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------
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From: Bielarski, Edward J
To: Melindabee23@gmail.com
Subject: FW: MOU revision
Date: Sunday, March 05, 2017 10:18:11 AM
Attachments: grec mou rev 3 - final.docx


FYI
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Sunday, March 05, 2017 10:11 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: MOU revision
 
Jim,
 
 
As I enjoy sitting in my office, drinking a decaf coffee on a sunny and utterly magnificent morning
here in Gainesville, I can’t help but reflect on why GREC hasn’t executed what my team and I believe
is a fair and equitable memorandum of understanding from GRU.  All of our  analysis shows that $
750 million is within the high end of the net present value of your future cash flow from the plant. 


On our part, it provides appropriate savings to our customers and enough funds to drive our 21st


century utility model.  From where I come from it’s a “win-win-win”.
 
Speaking of where I come from, my wife and I were surprised this Saturday by an unexpected visit by
a couple of old friends from Pittsburgh.  We had a great time taking them around town and extolling
life in Gainesville.  When Melinda and I got back home, we both expressed a sense of rekindling with
old spirits and realizing that sometimes you don’t know what you got ‘till its gone.  That’s a powerful
message.
 
Given both our ages, I’m sure you remember the wonderful Joni Mitchell’s rendition of Big Yellow
Taxi in which she sings, ”They paved paradise and put up a parking lot..”  The underlying
environmental message is so apt today, but the lyric that comes to my mind is:


 
Don’t it always seem to go, that you don’t know what you got ‘til its gone.


 
In that spirit, let me help you understand the realization of the value of the MOU I sent to you on


February 17th and revised this past Friday:  GRU hereby revises the purchase price downward to $


725 million and if not accepted by this Friday, March 10th the purchase price will be revised further
downward to $ 700 million.
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred twenty five fifty million dollars ($72550,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the total interest costrate assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced proportionately by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party may terminate the purchase/sale.  If the MOU is not executed by GREC by March 10, 2017 the purchase price and terms of payment will be seven hundred million dollars ($ 700,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issues by the City of Gainesville, Florida with total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at closing.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU GREC.  The Parties will use best commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten seven (107) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA. ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two no longer than five (52) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on any claims and counterclaims those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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I’ll leave you with the full set of lyrics from Joni Mitchell’s song:


"Big Yellow Taxi"


They paved paradise
And put up a parking lot


With a pink hotel, a boutique
And a swinging hot SPOT


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


They took all the trees
And put them in a tree museum
Then they charged the people


A dollar and a half just to see 'em
Don't it always seem to go,


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


Hey farmer, farmer
Put away that DDT now


Give me spots on my apples
But LEAVE me the birds and the bees


Please!
Don't it always seem to go


That you don't know what you've got
‘Til its gone


They paved paradise
And put up a parking lot


Late last night
I heard the screen door slam


And a big yellow taxi
Come and took away my old man


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


I said
Don't it always seem to go


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot







 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board
Subject: FW: MOU
Date: Friday, February 24, 2017 3:50:23 PM
Attachments: grec mou - final.docx


Mayor, Commissioners and UAB members,
 
I want to keep you informed that the Gainesville Sun has requested a copy of the MOU which I had
sent to Jim Gordon this past Friday and which I discussed with each of you individually.  I will be
releasing this information to the Gainesville Sun and doing an interview with them to explain the
benefits of this potential transaction.    
 
 
Regards,
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Tuesday, February 21, 2017 5:16 PM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: MOU
 
Jim,
 
I have attached a Memorandum of Understanding (“MOU”), based on GRU’s expectations of a
potential purchase of GREC’s assets.  As you may have heard and read, I have worked in the
sunshine to make the community aware of the benefits a transaction of this type will provide both
GRU and its customers.  It is my hope that if this MOU is acceptable to GREC, GRU will move through
its public process of vetting the MOU with the Utility Advisory Board and the City Commission. 
Once the City Commission accepts the MOU, my team and I would work to negotiate and execute a
contract of mutual benefit, which will be subject to the City Commission’s approval (and UAB’s
recommendation).
 
I look forward to hearing your comments.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the interest rate assumed in the Purchase Price exceed the rate specified above, the Parties agree that the Purchase Price will be reduced proportionately.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU.  The Parties will use best efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten (10) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA.  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two (2) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute and to that end shall have no effect on any claims and counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Bielarski, Edward J
To: Shalley, Nicolle M.
Subject: Fwd: Response to revised MOU
Date: Wednesday, March 15, 2017 6:27:51 PM
Attachments: att00001.htm


grec - gru mou rev 6[1][1].docx


Thoughts?


Sent from my iPad


Begin forwarded message:


From: Jim Gordon <jgordon@emienergy.com>
Date: March 15, 2017 at 6:18:22 PM EDT
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy
<dduffy@emienergy.com>, "Brown, Thomas R" <BrownTR@gru.com>,
"Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A."
<waratukeea@cityofgainesville.org>, Jim Gordon
<jgordon@emienergy.com>
Subject: Response to revised MOU


Ed,
       Thanks for your response. 
 At Section 7 (as attached) GREC would allow GRU at Closing to keep the full
amount of $7,176,643 that has been withheld to date in settlement and
release of all claims, provided that GRU not withhold additional amounts, but
with GRU retaining the right to challenge and recover any amounts if we do
not close.  We cannot agree to any additional credit. If there is no Closing, all
parties would retain all rights and claims under the PPA.
  Attached is our marked version of your last MOU.
Sincerely,
Jim



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=smithnm

mailto:jgordon@emienergy.com

mailto:BielarskiEJ@gru.com

mailto:AMorales@emienergy.com

mailto:dduffy@emienergy.com

mailto:BrownTR@gru.com

mailto:LockeJM@gru.com

mailto:shalleynm@cityofgainesville.org

mailto:waratukeea@cityofgainesville.org

mailto:jgordon@emienergy.com









Marked v. GRU Rev of 3/156


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50  basis points (measured as the difference between the rate on the Execution Date and the rate  on the day that is five days before  Closing), GRU may terminate the purchase/sale. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. This Memorandum operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall provide a) a further stay of the Dispute until Closing, b) that GRU shall withhold no additional amounts invoiced under the PPA (but shall retain the right to challenge and seek recovery of such amounts if the Closing does not occur), (c) that at Closing, GRU retains the $7,176,643 all sums of money  that it has withheld to date and that isare the subject of the Dispute, c) that at Closing, GREC shall provide a ten million dollar ($10,000,000) credit to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the parties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Bielarski, Edward J
To: Harvey Ward
Subject: FW: Response to revised MOU from GREC
Date: Wednesday, March 15, 2017 10:14:38 AM
Attachments: grec mou rev 5 .docx


Harvey,
 
First, congratulations! It's hard to win a majority when you are in a three person race, but you did.  I
want to share the latest communication I've had with Mr. Gordon, which really places the ball in
their court.  I think the letter outlines where we are.  Robin will still try to set up a meeting between
us.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Tuesday, March 14, 2017 10:15 AM
To: 'Jim Gordon'
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: RE: Response to revised MOU from GREC
 
Jim,
 
Although I have a unique flare for expression and can be disarmingly playful at times, it cannot be
denied that I am serious in my pursuit of a mutually beneficial transaction between GREC and GRU. 
Rest assured that my team and I are committed to our current negotiation process. 
 
That said I want to thank you and the GREC Board of Directors for the thoughtful consideration of
the terms and conditions of the MOU.  In your latest communication, I appreciate the Board’s
compromise on seven (7) of the eight (8) issues surrounding the MOU.  This is important as well as
constructive and shows a real willingness to enter into and close a sale for the GREC facility.
 
At this point, I believe we are down to two items; the purchase price and the “spread” on the
interest rate contingency.  Actually, I view these two items as one.  During this process I have
considered the spread as a contingent additional purchase price.  So, when GRU placed the first
written offer on the table at $ 750 million with a 25 basis point (“bp”) spread, I considered that to
equate to a $ 787.5 million worst case offer ($ 750 million plus 25 bps @ $ 1.5 million a bp).
 
On the other hand, the nature of your counter offers have led me to extrapolate that too low a
spread places a higher risk of GRU being able to terminate the transaction during market
disturbances.  It helps me understand why GREC’s latest offer rests at a 75 bp spread. 
Unfortunately, based on my rationale, that still equates to a worst case offer of $ 862.5 million. 
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Marked v. GRECU Rev 54


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifteen fifty million dollars ($71550,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 6575 basis points above the rate as of the time of Execution Date as of the time five days before of Closing GRU may terminate the purchase/sale.  .


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Nothwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute as agreed by the Parties as provided in the Closing documents , and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 1530, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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That’s $ 75 million more under a worst case scenario for GRU than our opening offer.
 
If you understand this viewpoint, I think you will understand that we will need to make one last
compromise in order to close this MOU.  Therefore, I propose that GRU accept the MOU, as written
in your Marked v. GRU Rev 4, except for the following:
 


·         GRU accepts a 65 bp spread as an interest rate contingency.  Based on the latest history of
30 US Treasuries that spread is at a level which will afford GREC reasonable assurance that
the interest rate market will not “crater the deal”.
 


·         In consideration of accepting an additional 15 bps of interest rate risk, GRU accepts a
purchase price of $ 715 million.  From a worst case perspective that values the transaction
at $ 812.5 million ($ 715 million plus 65 bps @ $ 1.5 million a bp).


I strongly believe that these revisions will be acceptable to both the City Commission and the UAB,


although I’d like to extend the approval date until April 15th to insure adequate public discussion.  I
also think this transaction will fulfill the original intention of both parties when you, Jim entered onto
the Gainesville stage.  Speaking of stages, in closing I’ll leave you with some lyrics from one of the
best to perform on stage, Kenny Rogers:
 
 


You've got to know when to hold 'em
Know when to fold 'em


Know when to walk away
And know when to run


You never count your money
When you're sittin' at the table


There'll be time enough for countin'
When the dealin's done


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Monday, March 13, 2017 4:22 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: Re: Response to revised MOU from GREC
 
Ed,
 
Your last two emails to me and the ultimatums contained in those emails have caused the GREC
Board of Directors to question whether there is serious interest for GRU to enter into and close a
sale for the GREC facility.
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You approached me with GRU's interest in purchasing the facility. You requested I approach my
Board for the required parameters of a deal. I fulfilled your request and communicated back to you
an acceptable price range and outline of terms. We had several discussions leading up to your first
MOU you sent us on February 21. You inserted a number of terms in that MOU and further revisions
of the MOU that did not mesh with our initial discussions and deal parameters.  Yet, we feel we have
been responsive and flexible in trying to understand your positions and negotiating a deal that is fair
to both parties.
 
     Here is our response to your March 10 email and an attached revised MOU.
 
 
         1. We left the draft as an asset sale but think an entity sale warrants a discussion with your
attorneys. Conceptually we are open to an asset deal, but    would like to discuss this further.
 
          2. We are not going to reduce our $750mm purchase price.
 
          3. We are willing to compromise and tie your interest rate contingency to a rate increase of 75
bps (midway between 100 and 50 bps).
 
          4.  We would also accommodate you on your 4 month request on Exclusivity.
 
          5.  Regarding the Public Records issue, we can accept your language regarding indemnity for
damages, other than GRU’s own legal fees. 
 
           6. GREC and GRU would reserve all rights under the PPA.
 
            7. We would accommodate you on utilizing Florida law rather than New York law.
 
            8. We would agree to extend the expiration of the agreement to March 31, 2017.
 
        You have communicated to your stakeholders that because of your inherent cost of capital
advantages and operational synergies, the purchase of the GREC facility by GRU could produce
hundreds of millions of dollars in savings for your customers. We are prepared to sell you the facility
and allow you to capitalize on this recognized opportunity or we are happy to continue owning and
operating our facility. The one thing we don't want to do is waste yours and our time and resources.
If you are unable to transact at our purchase price and at mutually acceptable terms then we will
have needlessly expended legal and professional fees and created false expectations with our
respective stakeholders.
We look forward to your response.
 
Sincerely,
Jim
 
 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
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Date: Friday, March 10, 2017 at 4:01 PM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>, "Brown,
Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A." <waratukeea@cityofgainesville.org>
Subject: Response to revised MOU from GREC
 
Jim,
 
I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you, on behalf of
GREC.  In spite of the numerous modifications I believe it signifies a heightened level of engagement
between you and the other GREC partners.  If we are to execute a mutually beneficial transaction
between GRU and GREC that continued engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and its customers. 
I sense that you are projecting your inner Jim Croce when he sang his popular song from the 70’s
called, “You don’t mess around with Jim”:


 
“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the mask off the


old Lone Ranger.  And you don’t mess around with Jim.”
 
In all seriousness, I think both organizations have a lot at stake here and I hope you understand from
my viewpoint the concerns I’ve  outlined below:
 


·         Conversion from asset sale to entity or ownership sale – A purchase of anything other
than the Facility is challenging for GRU.  First, it places us in jeopardy of having the value of
the Facility subject to state and local property taxes.  It also may impact the issuance of tax-
exempt bonds.  It will also subject GREC to the highest degree of due diligence, and
indemnification against liabilities of the GREC entity.  Finally, it makes the issue of the 1603
Grant part of the purchased liability, which GRU will not accept.


Furthermore, the current PPA envisioned an asset purchase by incorporating a Purchaser’s
Option to Purchase Facility in Section 27.  There are no references related to a purchase of
GREC vs. the Facility.
 


·         Price movement – I appreciate that you now understand the value of the price you had ($
750 million) before it was gone.  GRU moved the price to $ 725 million though the end of
business today, and it falls to $ 700 million tomorrow.  It’s that Croce’s song again:


“Last week he took all my money and it may sound funny, but I’ve come to get my money
back.”


 
·         Interest rate protection – While I appreciate GREC bargaining for zero interest rate


exposure, its simply not reasonable to expect GRU to absorb 100 basis points of risk
(amounting to $ 150 million).  Therefore, GRU would simply cap its risk at 50 basis points
over current 30 year Treasuries with an ability to terminate the contract.     
 


·         Exclusivity – Revising the exclusivity from 7 months to 3 months means that within our 4
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month window of executing a definitive contract there will be a month in which GRU and
GREC may not have a final contract, but GREC will be allowed to “shop another buyer”.  
That’s not acceptable.  However, GRU would accept 4 months given that fact that once
under contract those additional 3 months are covered by that contract.
 


·         Public Records - Modifying the provision in which GRU requires GREC to indemnify it
against claims and actions by others against GRU, when GRU has simply carried out GREC’s
designation of information as exempt from public records is simply not fair and equitable.
 


·         Current suspension of withholdings under PPA – GRU will not give up its rights under the
PPA. 
 


·         Law of New York – GREC’s Facility is in Florida.  GRU is in Florida.  Laws governing public
records, real estate, and state environmental laws are in Florida.  Florida it is!
 


·         MOU binding date – With the aforementioned issues, there is very little likelihood that GRU
could gain approval by March 25, 2017 even if we were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU to me, I view
it as largely unresponsive to GRU’s offer and imposing more risk on GRU.  Therefore, I am attaching a
newly revised MOU, which includes revisions GRU can accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing GRU the
ability to terminate with a 50 basis point swing in the market and ii) to structure an asset sale as was
envisioned in the PPA and iii) a seven (7) window to close the transaction this is a great deal for
GREC and will allow GRU to recognize substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people strange to you.”
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Cottle, Lisa A.
To: Bielarski, Edward J
Cc: Waratuke, Elizabeth A.; Brown, Thomas R; Locke, Justin M
Subject: RE: Draft MOU
Date: Thursday, February 16, 2017 4:04:31 PM


I'm available today or tomorrow if you want to talk.


-----Original Message-----
From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
Sent: Thursday, February 16, 2017 12:09 PM
To: Cottle, Lisa A. <LCottle@winston.com>
Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>; Brown, Thomas R
<BrownTR@gru.com>; Locke, Justin M <LockeJM@gru.com>
Subject: Re: Draft MOU


We'll need to set up a time to talk about this MOU.  It seems that it simply is an agreement to allow an
exclusive relationship for an established time to negotiate a contract in a range of prices which stays
confidential.  Not sure how I could allow public discussion while this is being discussed.  This may be
problematic given how we want to be transparent and openly vet the deal.  The MOU must become
public, but can I talk about how the price range makes sense for x amount of reasons.


Again lets talk about this.


Sent from my iPad


On Feb 16, 2017, at 2:24 PM, Cottle, Lisa A. <LCottle@winston.com<mailto:LCottle@winston.com>>
wrote:


Communicated in connection with confidential settlement negotiations:


Ed and Liz,


Attached is a draft MOU concerning a potential purchase of the GREC facility.  I look forward to your
comments. Liz, please let me know if we missed anything in the reservation of rights language in
Section 9.  Thank you.


Best,
Lisa


Lisa A. Cottle


Partner


Winston & Strawn LLP
101 California Street
San Francisco, CA 94111-5840


D: +1 (415) 591-1579


F: +1 (415) 591-1400


Bio<http://www.winston.com/en/who-we-are/attorneys/cottle-lisa-a.html> |
VCard<http://www.winston.com/vcards/598.vcf> | Email<mailto:lcottle@winston.com> |
winston.com<http://www.winston.com>


[cid:image003.jpg@01D28847.2BAC3F90]
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________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.


<GRU-MOU_(8598308)_(3).DOCX>








From: Andrew Caplan
To: Crawford, Margaret A; Bielarski, Edward J
Subject: MOU
Date: Wednesday, March 22, 2017 1:13:54 PM


Hey guys,


I'm told there is a signed MOU between Mr. Bielarski and Mr. Gordon. Can you
please send me a copy?


-Andrew


This message may contain confidential and/or privileged information. If you are not the intended recipient or authorized to receive this
for the intended recipient, you must not use, copy, disclose or take any action based on this message or any information herein. If you
have received this message in error, please advise the sender immediately by sending a reply e-mail and delete this message. Thank
you for your cooperation.
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From: Bielarski, Edward J
To: Harvey Ward
Subject: FW: Sittin in the morning sun...
Date: Saturday, March 18, 2017 11:52:42 AM
Attachments: grec - gru mou rev 8.docx


Commissioner Elect Ward,
 
Please find my latest response to Mr. Gordon with GREC.  I don’t have the other new Commissioner
Areolla’s (sp?) e-mail.  If you could you forward to him (I think you can given you are not yet in
office).
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Saturday, March 18, 2017 11:39 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Sittin in the morning sun...
 
Jim;
 
 
Its another week end morning and I’m sitting in my office drinking my coffee watching the morning
sun, hearing the lyrics from Otis Redding’s hit,”Sitting on the Dock” flash through my head:
 


Sittin’ in the mornin’ sun. I’ll be sittin when the evenin’ come.
 
I’ve read our correspondence again and aside from my deeply held belief that my e-mails were
exponentially more entertaining than yours, I was struck by how far you and I have come and how
close GRU and GREC are to agreeing on an MOU.  I’ll list each issue:


 
 


Type of sale – Agreed
Price- Agreed


Interest rate cap – Agreed
Exclusivity – Agreed


Public Records indemnification – Agreed
Abiding law – Agreed
Expiration – Agreed


If it were any other business relationship I believe we would be done and working towards a
definitive contract.  Of course GRU and GREC’s relationship is more complicated than most and with
that complexity comes the need to address potential hurdles and insure a proper understanding.  If
not, as Otis sings:


Look like nothing’s gonna change.  Everything still remains the same
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Marked v. GRU Rev 87


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before  Closing), GRU may terminate the Transaction  purchase/sale.and cease negotiations thereof. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. This Memorandum operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall include the following provisions: provide a) a further stay of the Dispute until Closing or termination, b) that at Closing, GRU shall retains all sums of money  that it has or will have  withheld as of the Closingto date and that are the subject of the Dispute;,provided that GRU will agree not to withhold additional amounts after the Execution Date other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA, where such withholding is based on either i) one or more of GRU’s claims or counterclaims that are she subject of the Dispute (consistent with GRU’s prior practice), or ii) any calculation error that may appear in such invoices; provided, further than the total amount to be retained by GRU at Closing shall not exceed fifteen million ($15,000,000) in the aggregate (”Retention Cap”), and GRU shall refund any amounts withheld in excess of the Retention Cap to GREC at the Closing; (c) occurrence of the Closing and performance of all obligations and payment of the amounts to be paid and retained in accordance with the definitive agreement shall operate as a  c) that at Closing, GREC shall   pay ten million dollar ($10,000,000)  to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the Pparties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						























-1-









 
The remaining issues are related to how GREC and GRU can “stay” the arbitration during the time
we will need to sit down and collaborate and avoid the distractions associated with depositions,
interrogatories and hearings.  Here’s my understanding of those remaining issues.  In short;
 


1.        Both GRU and GREC want to be sure that neither one takes advantage of provisions within
the PPA during the period we’ve “stayed” the arbitration and are proceeding in good-faith
toward delivering a definitive agreement. In addition, GREC has proposed that GRU no
longer withhold additional monies during the process. 


2.        GRU has asked that in consideration of its position within the arbitration GREC should allow
them to retain all withheld monies through the closing.  On the other hand GREC has offered
a cap of $ 7.2 million on what will be retained at closing.


3.        In addition GRU has requested a flat payment of $ 10 million at closing as a settlement of
the arbitration.  GREC has declined that proposal.


I don’t believe these issues are insurmountable.  Therefore I propose the following as the solution;
 


·         GRU will agree not to withhold additional amounts after the Execution Date other than
amounts that may be withheld with respect to an invoice when payment is due for such
invoice in accordance with the PPA, where such withholding is based on either i) one or
more of GRU’s claims or counterclaims (consistent with prior practice) and ii) any calculation
error within the invoice.  I believe that this clarification adds value to both GRU and GREC.


·         GRU agrees to limit the total amount retained by GRU at Closing to $ 15 million (“Retention
Cap”), no matter the level of withholdings, in return for eliminating its request for a
payment of $ 10 million at Closing.


I have incorporated these changes into another revision to the MOU, which I have attached.  The
relative value to GRU and GREC is as follows:
 


·         Arbitration is paused.  GRU and GREC can negotiate without distraction and avoid further
arbitration expenses and time.


·         GRU and GREC will maintain its rights under the PPA.
·         The “blank check” and “carte blanche” arguments are substantially mitigated.
·         The $ 750 million purchase price is the purchase price.


Finally, let me address a few concerns, which you expressed in your March 16th response as well as
a phone conversation we had during that day.  Any belief your Board has that I feel conflicted or that
I am not sure that I want to transact a fair and durable deal is wholly without merit.  In fact, I have
specifically included a resolution to the current arbitration (which I don’t need to remind you GREC
brought against GRU) within this negotiation in what seems to be a unilateral attempt to make this a
fair and durable deal.
 
The idea that I also am trying to maintain and exercise “undue leverage” is also without merit and
completely ignores my efforts to settle an arbitration which could be a distraction to negotiating a
definitive agreement.    
 
Jim, I know that you’ve negotiated a lot of deals and made a fair amount of money.  However, let
me offer you a piece of advice.  I don’t appreciate your attempts (whether on the part of the Board
or yourself) to pronounce that I have these ulterior motives to my actions which will destine us to







ultimately unravel an acquisition.  That strategy may have intimidated others but it won’t intimidate
me.  Take a moment to read Proverbs 27:17, in which is written “As Iron sharpens iron, so one man
sharpens another.”  Quite frankly, you’re above bush league tactics and I respect you too much to
believe what was written in the e-mail was intentional on your part.
 
It is exactly at this point of every deal that I have ever done that both parties have to take a deep
breath and consider the options available and how they can complete the deal with the promise it
can close.  Some folks wilt and agree to anything, which in my experience doesn’t bode well to the
development of a definitive agreement.  Some folks will draw a line in the sand and never cross it,
which again in my experience sets both parties on the wrong path.  Then there are some folks who
truly understand the economic, political and social justice of the deal.  I think you are one of those
guys.  Prove me right, and make me believe Otis was wrong when he sang:


 
Now, I’m just gonna sit at the dock of the bay, watching the tide roll away.  Oooo-wee, sittin’ on


the dock of the bay, wastin’ time
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: FW: MOU revision
Date: Sunday, March 05, 2017 10:13:21 AM
Attachments: grec mou rev 3 - final.docx


Mayor, Commissioners and UAB members,
 
Please find my latest communication with Mr. Gordon, in which GRU has revised its MOU downward


to $ 725 million if accepted by March 10th  and further downward to $ 700 million if not accepted
until after that date.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Sunday, March 05, 2017 10:11 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: MOU revision
 
Jim,
 
 
As I enjoy sitting in my office, drinking a decaf coffee on a sunny and utterly magnificent morning
here in Gainesville, I can’t help but reflect on why GREC hasn’t executed what my team and I believe
is a fair and equitable memorandum of understanding from GRU.  All of our  analysis shows that $
750 million is within the high end of the net present value of your future cash flow from the plant. 


On our part, it provides appropriate savings to our customers and enough funds to drive our 21st


century utility model.  From where I come from it’s a “win-win-win”.
 
Speaking of where I come from, my wife and I were surprised this Saturday by an unexpected visit by
a couple of old friends from Pittsburgh.  We had a great time taking them around town and extolling
life in Gainesville.  When Melinda and I got back home, we both expressed a sense of rekindling with
old spirits and realizing that sometimes you don’t know what you got ‘till its gone.  That’s a powerful
message.
 
Given both our ages, I’m sure you remember the wonderful Joni Mitchell’s rendition of Big Yellow
Taxi in which she sings, ”They paved paradise and put up a parking lot..”  The underlying
environmental message is so apt today, but the lyric that comes to my mind is:


 
Don’t it always seem to go, that you don’t know what you got ‘til its gone.
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred twenty five fifty million dollars ($72550,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the total interest costrate assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced proportionately by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party may terminate the purchase/sale.  If the MOU is not executed by GREC by March 10, 2017 the purchase price and terms of payment will be seven hundred million dollars ($ 700,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issues by the City of Gainesville, Florida with total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at closing.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU GREC.  The Parties will use best commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten seven (107) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA. ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two no longer than five (52) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on any claims and counterclaims those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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In that spirit, let me help you understand the realization of the value of the MOU I sent to you on


February 17th and revised this past Friday:  GRU hereby revises the purchase price downward to $


725 million and if not accepted by this Friday, March 10th the purchase price will be revised further
downward to $ 700 million.
 


I’ll leave you with the full set of lyrics from Joni Mitchell’s song:


"Big Yellow Taxi"


They paved paradise
And put up a parking lot


With a pink hotel, a boutique
And a swinging hot SPOT


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


They took all the trees
And put them in a tree museum
Then they charged the people


A dollar and a half just to see 'em
Don't it always seem to go,


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


Hey farmer, farmer
Put away that DDT now


Give me spots on my apples
But LEAVE me the birds and the bees


Please!
Don't it always seem to go


That you don't know what you've got
‘Til its gone


They paved paradise
And put up a parking lot


Late last night
I heard the screen door slam


And a big yellow taxi
Come and took away my old man


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


I said
Don't it always seem to go


That you don't know what you've got
‘Til it's gone







They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot


 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Bielarski, Edward J
To: Stagliano, Steve J
Cc: Shalley, Nicolle M.; Crawford, Margaret A
Subject: Re: records
Date: Friday, March 03, 2017 10:31:44 AM


Not sure if we can get to it immediately because the mechanics of the website need
to be worked out.


Sent from my iPad


On Mar 3, 2017, at 10:30 AM, Stagliano, Steve J <STAGLIANOSJ@gru.com> wrote:


Ed and Nicolle: Thanks, I will discuss this with Magi and then inform Mr. Caplan that we
will be posting the records.
 
Steve Stagliano
GRU Administrative Services Director
(352) 393-1212
 


From: Bielarski, Edward J 
Sent: Friday, March 03, 2017 10:28 AM
To: Shalley, Nicolle M.
Cc: Stagliano, Steve J
Subject: Re: records
 
I've talked with Magi about doing exactly that on our website.


Sent from my iPad


On Mar 3, 2017, at 10:18 AM, Shalley, Nicolle M.
<shalleynm@cityofgainesville.org> wrote:


Hi Steve & Ed - I think we should meet on Monday to consider
posting all GREC negotiation public records somewhere in order to
make the records readily and easily accessible to the public and
hopefully cut down on City resources spent responding to individual
records requests, of which I can only imagine will be many.


Nicolle M. Shalley 
City Attorney 
City of Gainesville 
352-393-8747 (office phone)


Begin forwarded message:


From: Public Records Request
<PublicRecordsRequest@gru.com>
Date: March 3, 2017 at 8:56:50 AM EST
To: "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>
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Subject: FW: records


Nicolle: I would like to get your thoughts on this records
request, I’m not sure how to respond to this. I think he has
to make this more specific like defining upper management
and I’m not sure to administer something like this other than
having GRU ‘upper management’ copy him when they
receive or send an email to GREC.
 
Steve Stagliano
GRU Administrative Services Director
(352) 393-1212
 
From: Caplan, Andrew [mailto:andrew.caplan@gvillesun.com] 
Sent: Thursday, March 02, 2017 5:16 PM
To: Communications; Public Records Request
Subject: records
 
Hello,
 
I would like to place a standing records request for all
documents and emails sent and received from/to GRU's
upper management and from/to GREC's upper
management.
 
Thank you,
 
Andrew Caplan
The Gainesville Sun


This message may contain confidential and/or privileged
information. If you are not the intended recipient or authorized
to receive this for the intended recipient, you must not use,
copy, disclose or take any action based on this message or
any information herein. If you have received this message in
error, please advise the sender immediately by sending a
reply e-mail and delete this message. Thank you for your
cooperation.
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From: Shalley, Nicolle M.
To: Bielarski, Edward J
Subject: RE: Revised MOU
Date: Monday, March 20, 2017 5:27:28 PM


Hi Ed -- I am working on the revised draft, but have to leave the office today at 5:30.  I will pick up
work on it first thing in the morning. 
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.  If you have
received this email in error, please immediately reply to the sender, then delete the email.  Thank
you.  
 


From: Al Morales [mailto:AMorales@emienergy.com] 
Sent: Monday, March 20, 2017 3:45 PM
To: Bielarski, Edward J; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Cc: Jim Gordon; Dennis Duffy
Subject: Revised MOU
 
Ed,
Jim asked that I send to you the attached revised versions of the MOU, both clean and marked. The
marked version is compared against your version 8 sent to us on Saturday, and also includes Nicole
Shalley’s additional comment on the termination of the NDA.
Thanks,
Al
 
 
Albert Morales
Managing Director
Energy Management, Inc.
amorales@emienergy.com
603.767.1297
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From: Cottle, Lisa A.
To: Bielarski, Edward J
Cc: Waratuke, Elizabeth A.; "Jbirenbaum@winston.com"
Subject: Re: Draft MOU
Date: Saturday, February 18, 2017 3:05:08 PM


I will add that and recirculate.


> On Feb 18, 2017, at 9:19 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> I think we need to add that the definitive agreement reached will be subject to disclosure to the
public and will be discussed in a public forum with it being subject to commission approval
>
> Sent from my iPad
>
> On Feb 17, 2017, at 5:29 PM, Cottle, Lisa A. <LCottle@winston.com<mailto:LCottle@winston.com>>
wrote:
>
> Communicated in connection with confidential settlement negotiations:
>
> Ed and Liz,
>
> Attached is a revised draft of the MOU, with the changes we discussed today.  Also attached is a
redline showing changes to the draft sent yesterday.  We are happy to discuss at your convenience.  I
will be out of town next week (Feb 20-24) but I will be available to take calls and make further
revisions.  It just might take a little longer for me to respond to emails and phone calls.
>
> Have a good weekend.
>
> Best regards,
> Lisa
>
>
> From: Cottle, Lisa A.
> Sent: Thursday, February 16, 2017 11:24 AM
> To: Bielarski, Edward J (BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>)
<BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>; Waratuke, Elizabeth A.
<waratukeea@cityofgainesville.org<mailto:waratukeea@cityofgainesville.org>>
> Subject: Draft MOU
>
> Communicated in connection with confidential settlement negotiations:
>
> Ed and Liz,
>
> Attached is a draft MOU concerning a potential purchase of the GREC facility.  I look forward to your
comments. Liz, please let me know if we missed anything in the reservation of rights language in
Section 9.  Thank you.
>
> Best,
> Lisa
>
>
> Lisa A. Cottle
>
> Partner
>
> Winston & Strawn LLP
> 101 California Street
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> San Francisco, CA 94111-5840
>
> D: +1 (415) 591-1579
>
> F: +1 (415) 591-1400
>
> Bio<http://www.winston.com/en/who-we-are/attorneys/cottle-lisa-a.html> |
VCard<http://www.winston.com/vcards/598.vcf> | Email<mailto:lcottle@winston.com> |
winston.com<http://www.winston.com>
>
> <image001.jpg>
>
>
> ________________________________
> The contents of this message may be privileged and confidential. If this message has been received
in error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.
>
> <GRU-MOU_(8598308)_(4).DOCX>
> <Redline-GRU-MOU - 8598308_4 (2-17-17)_(8621592)_(1).pdf>
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From: Bielarski, Edward J
To: Cottle, Lisa A.
Subject: Re: Withholding issue
Date: Friday, March 17, 2017 10:03:23 PM


Thanks for this


Sent from my iPad


> On Mar 17, 2017, at 8:57 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>
> Ed, attached is draft language for your consideration.   Feel free to call me at 415-283-5538 over the
weekend.  Or email me if you want me to call you.
>
> Lisa
>
> -----Original Message-----
> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
> Sent: Friday, March 17, 2017 7:54 AM
> To: Cottle, Lisa A. <LCottle@winston.com>
> Subject: RE: Withholding issue
>
> Lisa,
>
> I'd appreciate a draft of some language concerning this before Monday if you would.  I don't want to
wait until Monday to think about this stuff.  I'll consult with Nicole, but I need to think about options
and language.  I've attached the latest MOU I sent to Jim.
>
>
> Edward Bielarski Jr
> General Manager
> Gainesville Regional Utilities
>
> -----Original Message-----
> From: Shalley, Nicolle M.
> Sent: Friday, March 17, 2017 9:20 AM
> To: Bielarski, Edward J
> Cc: Lisa A. Cottle
> Subject: Re: Withholding issue
>
> Hi Ed - I'm taking today and this weekend off, as my son is in town for Spring Break, but I'm still
giving this some thought and will work on language on Monday.
>
> Nicolle M. Shalley
> City Attorney
> City of Gainesville
> 352-393-8747 (office phone)
>
>> On Mar 17, 2017, at 12:54 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>>
>> Nicole/Lisa,
>>
>> I think the solution to the provision whereby GREC will allow GRU to retain the $ 7.1 mm as of the
closing, not not allow withholding during the interim and GRU's position that we are allowed to withhold
and retain the balance withheld as of closing along with the $ 10 mm payment for misreporting of
Available Energy is this:
>>
>> Allow GRU is continue to withhold based on i) no retroactive application of claims within the
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Dispute, ii) the concept of claims within the Dispute in which funds have already been withheld and iii)
math type errors in billings.
>>
>> Cap the level to which GREC will allow the withholdings as of the time of closing to be retained at $
10 million (or whatever appropriate amount) Obviously, GRU will be allowed to make claims to whatever
level under the PPA during that time, but the recovery as of the time of a Closing would be limited to $
10 million (or whatever appropriate amount).  This means that GREC would not have to make a payout
or have a credit on the purchase price at closing.  It also means that GRU would not be forfeiting its
rights under the PPA. It also means that the settlement would be capped.
>>
>> Thoughts?
>>
>>
>> Sent from my iPad
>
> ________________________________
> The contents of this message may be privileged and confidential. If this message has been received
in error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.
> <MOU - GRU purchase of biomass facility_(8813050)_(4).DOCX>








From: Bielarski, Edward J
To: Jim Gordon
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M
Subject: Update from Ms. Shalley
Date: Monday, March 20, 2017 1:46:01 PM
Attachments: grec - gru mou rev 10.docx


Jim,
 
The City Attorney, Nicole Shalley made a good catch in the MOU.  Apparently there was a timeframe
issue with the withholding issues and she closed the loop from the execution date through the
closing (really protects both of us).  The other correction was the recital of the revocation of the
NDA. 
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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Marked v. GRU Rev 810


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before  Closing), GRU may terminate the Transaction .and cease negotiations thereof. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”) and terminated by GRU effective March 14, 2017.    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. 


This Memorandum operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.    The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  During this stay, GRU agrees not to withhold additional amounts after the Execution Date other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA, where such withholding is based on either i) one or more of GRU’s claims or counterclaims that are the subject of the Dispute (consistent with GRU’s prior practice), or ii) any calculation error that may appear in such invoices.  If the Parties are unable to execute a mutually agreeable definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute. 


The Parties agree that the definitive agreement shall include the following provisions:  a) a further stay of the Dispute until Closing or termination, b)  at Closing, GRU shall retain all sums of money  that it has or will have  withheld as of the Closing and that are the subject of the Dispute; provided that GRU will agree not to withhold additional amounts after the Execution Date effective date of the definitive agreement other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA, where such withholding is based on either i) one or more of GRU’s claims or counterclaims that are sthe subject of the Dispute (consistent with GRU’s prior practice), or ii) any calculation error that may appear in such invoices; provided, further than the total amount to be retained by GRU at Closing shall not exceed seven million, one hundred and seventy six thousand six hundred and forty three dollars fifteen million ($7,176,64315,000,000) in the aggregate (”Retention Cap”), and GRU shall refund any amounts withheld in excess of the Retention Cap to GREC at the Closing; (c) occurrence of the Closing and performance of all obligations and payment of the amounts to be paid and retained in accordance with the definitive agreement shall operate as a  c)  full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d)  at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the Parties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Bielarski, Edward J
To: Mccarty, Rich
Subject: Re: $ 9.3 million of availability claims.
Date: Wednesday, March 01, 2017 9:19:15 PM


I've been in meeting all afternoon.  Is there a stay on the non-summary judgement
arNitration issues pending an MOU


Sent from my iPad


On Feb 27, 2017, at 5:52 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Rich,
 
Should we be deducting portion?
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Friday, March 17, 2017 5:32:26 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transaction is awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction             Cardholder              Card Name
Amount                  Posted                  Last 4
----------------------- ----------------------- -----------------------
TXN00121240             ROBIN BAXLEY            ROBIN L BAXLEY
$103.33                 2017-03-16              3600


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------
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From: Hinton, Paula W.
To: Shalley, Nicolle M.; Bielarski, Edward J
Cc: Cottle, Lisa A.
Subject: RE: Draft MOU - v2
Date: Friday, March 03, 2017 9:10:58 AM


Lisa, I am in Oaxaca Mexico—can you be sure you are reviewing this provision re
the MOU?  I am working with spotty internet but will do so as well.  Thanks all….
 
From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org] 
Sent: Thursday, March 02, 2017 6:31 PM
To: Bielarski, Edward J <BielarskiEJ@gru.com>
Cc: Hinton, Paula W. <PHinton@winston.com>
Subject: Draft MOU - v2
 
Hello Ed – Per our discussion.  After Paula has reviewed Section 7, feel free to transmit.  Remember
to include the City Commission on your transmittal email to GREC, as that seemed to be their
direction today.  
 
Hello Paula – Please review Section 7 to confirm whether it is consistent with our earlier discussion,
if not, please revise accordingly.
 
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.  If you have
received this email in error, please immediately reply to the sender, then delete the email.  Thank
you.  
 


The contents of this message may be privileged and confidential. If this message has been received in error, please delete it without
reading it. Your receipt  of this message is not intended to waive any applicable privilege. Please do not disseminate this message
without the permission of the author. Any tax advice contained in this email was not intended to be used, and cannot be used, by you
(or any other taxpayer) to avoid penalties under applicable tax laws and regulations.
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From: Communications
To: Communications
Bcc: Woods, Robert L.; Rawson, Laura E.; Dl_charterofficers; Citycomm@ci.gainesville.fl.us; Dl_media
Subject: MOU Executed for Potential GRU Purchase of GREC CORRECTED
Date: Thursday, March 23, 2017 10:03:12 AM


Gainesville Regional Utilities
Media Line: 352-393-1486
 


March 23, 2017
 


Correction: The GRU press release dated March 22, 2017, on this same subject
erroneously listed the date of the execution of the Memorandum of Understanding. The
MOU was executed on March 22, 2017.
 
MOU Executed for Potential GRU Purchase of GREC
 
Main Idea: A Memorandum of Understanding (MOU) laying the framework for negotiating
a definitive agreement for GRU to purchase the assets of Gainesville Renewable Energy
Center (GREC) with a purchase price of $750 million, and to terminate the Power
Purchase Agreement (PPA), has been signed by both parties.


Background: The MOU – a nonbinding agreement – was executed on Wednesday, March
22, after months of negotiation.


The incentive for the MOU and definitive agreement is to reduce electric rates for GRU
customers by 8-10 percent, and reduce payments by GRU of almost $2.1 billion over the
life of the PPA by $650 million or more. The agreed to purchase price is $750 million with a
refinance rate of no more than 3.53 percent. GRU would be able to terminate the MOU if
that rate were to increase.


This expansion could be a transformational event for GRU, restoring an above market
contract to an ownership position of an environmentally-friendly power generation facility
which would diversify the utility’s fuel mix for decades.


GRU is developing plans for the facility to allow it to run at levels substantially lower than
the current limit of 70 megawatts. A modified GREC would meet GRU’s future generation
requirements while also allowing GRU to avoid a 2022 replacement cost of about $200
million. 


Quotable: “I’m simply happy to be part of such a positive event for GRU and the City of
Gainesville.”– General Manager Edward Bielarski


Media Contact: Lauren Munsey, 352-275-3678
 


###
 


GRU is a citizen-owned, multi-service utility in Gainesville, Fla., providing reliable electric,
natural gas, water, wastewater and telecommunications services to more than 93,000 retail
and wholesale customers in Gainesville and the surrounding community. As an engaged
participant in an innovative community, GRU offers programs and services to help
customers manage their utility use and save money. GRU also has a proven commitment
to renewable energy.
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From: Mccarty, Rich
To: Bielarski, Edward J; Cottle, Lisa A.; Shalley, Nicolle M.; Hinton, Paula W.
Cc: Mccarty, Rich
Subject: RE: Draft MOU - v2
Date: Friday, March 03, 2017 3:24:55 PM
Attachments: grec confidentiality designations.msg


Ed,


There has been no agreement on confidentiality regarding the documents produced in the litigation --
we have raised that issue with GREC (see attached), but have not yet heard a response.  However, the
language that we offered is based upon the language that Nicolle had included in the MOU, which we
understand to be the traditional standard for GRU and the City.


Rich


Rich McCarty
Associate                    
Winston & Strawn LLP
T: +1 (713) 651-2600
D: +1 (713) 651-2640
F: +1 (713) 651-2700
http://www.winston.com


-----Original Message-----
From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
Sent: Friday, March 03, 2017 2:14 PM
To: Cottle, Lisa A. <LCottle@winston.com>; McCarty, Rich <RMcCarty@winston.com>; Shalley, Nicolle
M. <shalleynm@cityofgainesville.org>; Hinton, Paula W. <PHinton@winston.com>
Subject: RE: Draft MOU - v2


Is there agreement from the lawyers on the wording of the Confidentiality issue yet?


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: Cottle, Lisa A. [mailto:LCottle@winston.com]
Sent: Friday, March 03, 2017 11:21 AM
To: McCarty, Rich; Shalley, Nicolle M.; Hinton, Paula W.
Cc: Bielarski, Edward J
Subject: RE: Draft MOU - v2


I don't have the newest version, but my understanding was the same as Nicolle describes below.  The
stay we agreed to so far is just to get to an MOU.  I don't think you need to address that short stay in
the MOU at all.  I'm happy to review the MOU if someone sends it to me.  I only have the version that
we worked on last week.  For some reason it did not come through with Paula's email earlier today.


Lisa


-----Original Message-----
From: McCarty, Rich
Sent: Friday, March 03, 2017 8:08 AM
To: Shalley, Nicolle M. <shalleynm@cityofgainesville.org>; Hinton, Paula W. <PHinton@winston.com>
Cc: Bielarski, Edward J <BielarskiEJ@gru.com>; Cottle, Lisa A. <LCottle@winston.com>; McCarty, Rich
<RMcCarty@winston.com>
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GREC Confidentiality Designations


			From


			McCarty, Rich


			To


			Mee, Siobhan E. (siobhan.mee@morganlewis.com); Hall, Emma Diamond (emma.hall@morganlewis.com); Phelan, Andrew C. (andrew.phelan@morganlewis.com)


			Cc


			Hinton, Paula W.; Tanner, Matt; Cottle, Lisa A.; Smith, Rick; McCarty, Rich


			Recipients


			siobhan.mee@morganlewis.com; emma.hall@morganlewis.com; andrew.phelan@morganlewis.com; PHinton@winston.com; MTanner@winston.com; LCottle@winston.com; RSmith@winston.com; RMcCarty@winston.com





Siobhan,















Further to our call last Thursday morning regarding GREC's designation of certain produced materials as Confidential, we would like to remind you again of the process by which the City and GRU handle information received from other parties that is allegedly exempt from public disclosure under Florida law.  GREC was first informed of this process in the Parties joint letter to the Arbitrator on June 2, 2016.  GREC has been further notified of this process in a Memorandum of Understanding transmitted by Mr. Bielarski on February 23, 2017.















To begin, GREC must reasonably believe that specific written information provided in GREC's produced documents constitutes a trade secret (as defined by Florida law) and/or information that falls within a specific exemption under Florida's Public Record laws.  GREC must then submit such information to GRU in a manner that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  GRU does not warrant or guarantee that information designated by GREC as exempt is, in fact, exempt under Florida's Public Records Laws, and GRU will offer no opinion as to the accuracy of the legal reference provided by GREC.















If GRU receives becomes aware of a public records request for any information that GREC has designated as exempt, GRU will notify GREC through email notice.  GREC then has two (2) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at GREC's sole expense.  If GREC timely files the necessary court documents, GRU will not disclose the information until the conclusion of any proceedings.  If GREC fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent GRU from disclosing materials as described herein, such failure shall be deemed as a waiver by GREC to the claim that any materials submitted by GREC constitute exempt information.















Based on our call Thursday morning, we understand that GREC has applied confidentiality designations to documents that it acknowledges do not contain trade secret information, and accordingly, are simply not contemplated under PPA § 29.15.  Of course, we have already advised you that the production of documents in an arbitration is not contemplated by Section 29.15, in any event.  Your admission that numerous documents are marked as confidential despite not being trade secrets is troubling.  Your production emails have consistently stated that you are marking pursuant to Section 29.15 of the PPA:















********* October 14, 2016: "Please find attached by Secure File Transfer link GREC's Fourth Production of Documents, bearing Bates numbers GREC0013502 - GREC0013817. Please note that GREC0013817 is a backup file (.bak) of the SQL database containing maintenance data from GREC's MP2 program.  GRU should be able to access this file using its own MP2 program.  GREC has designated this file CONFIDENTIAL pursuant to the confidentiality provision in Section 29.15 of the PPA."







********* October 21, 2016: "Attached by secure file transfer link please find GREC's Fifth Production of Documents, Bates-numbered GREC0013818-GREC0014964.  Please note that these documents have been designated CONFIDENTIAL pursuant to the confidentiality provision in Section 29.15 of the PPA."







********* October 26, 2016: "Attached by secure file transfer link please find GREC's Sixth Production of Documents, Bates-numbered GREC0014965 - GREC0015290.  Please note that several of these documents have been designated CONFIDENTIAL pursuant to the confidentiality provision in Section 29.15 of the PPA."







********* November 10, 2016: "Attached by secure file transfer link please find the MP2 file in the requested 2008 format.  We have labeled this file with the Bates number GREC0015291.  Please note that this has been designated CONFIDENTIAL pursuant to the confidentiality provision in Section 29.15 of the PPA."







********* November 15, 2016: "Please find attached by secure file transfer link GREC's production of documents Bates numbered GREC0015292 - GREC0015993.  Please note that some of these documents have been designated CONFIDENTIAL pursuant to the confidentiality provision in Section 29.15 of the PPA."







********* December 1, 2016: "Attached by secure file transfer link please find GREC's production of documents Bates numbered GREC0015994- GREC0017019 and  GREC0017020 - GREC0019716.  Please note that some of these documents have been designated CONFIDENTIAL pursuant to the confidentiality provision in Section 29.15 of the PPA."







********* December 9, 2016: "Attached by secure file transfer link please find GREC's production of documents Bates numbered GREC0019717 - GREC0023533.  Please note that some of these documents have been designated CONFIDENTIAL pursuant to the confidentiality provision in Section 29.15 of the PPA."















Given GREC's persistent reliance upon Section 29.15, it is unsurprising that GRU previously believed that you were actually using the confidentiality markings to identify documents you regard as containing trade secrets.  GREC's indiscriminate use of confidentiality markings (as well as GREC's unilateral decision to employ section 29.15) seriously complicates GRU's ability to object to public records requests in a meaningful way.  Of course, GREC is aware that its designation of information as exempt may be challenged in court by any person or entity.  In Section 29.15 of the PPA, GREC agreed to indemnify and defend GRU, its employees, agents and officials against all claims and actions, whether or not a lawsuit is commenced, related to GREC's designation of materials as exempt and to hold harmless GRU, its employees, agents and officials for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by GRU, by reason of any claim or action arising out of or related to GREC's designation of materials as exempt.  Accordingly, your gross mismarking of documents ultimately imperils your client, who is financially responsible should GRU be forced to resist disclosure of documents that you admit do not deserve trade secret protection under Florida law.  As we have previously told you, GRU, as a governmental entity in Florida, cannot enter into general protective orders.















As a way ahead, perhaps GREC can produce replacement images for all documents that it believes to be trade secrets and exempt from public records disclosures under Florida law, provide GRU with a general description of the information, and using the confidentiality labels in its production database, identify the reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.















Additionally, we can further discuss procedures regarding how public records requests are handled at GRU and the City of Gainesville.  Public records requests may be made of specific custodians such that the City's legal department is unaware of actual requests.  There is not necessarily a central clearinghouse for all public records requests.  Public records requests are not all funneled through the City's legal department.















Finally, to memorialize our discussion from Thursday, GREC's designation of materials as confidential pursuant to Section 29.15 of the PPA bears no relation to the ongoing arbitration.  The parties have not entered into a protective order, and as such, there is no independent duty for GRU to notify GREC or counsel for GREC of any public action taken with respect to documents that happen to be marked as confidential, but outside the auspices of Section 29.15.  Likewise, there is no duty for GRU's counsel to notify GREC or its counsel of public records requests.















Regards,







Rich















Richard T. McCarty







Associate







Winston & Strawn LLP



1111 Louisiana



25th Floor



Houston, TX 77002







D: +1 (713) 651-2640







F: +1 (713) 651-2700







Bio<http://www.winston.com/en/who-we-are/attorneys/mccarty-richard-t.html> | VCard<http://www.winston.com/vcards/919.vcf> | Email<mailto:rmccarty@winston.com> | winston.com<http://www.winston.com>
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Subject: RE: Draft MOU - v2


Nicolle,


I tried giving you a call in regards to your email.  I am available to discuss what was agreed to if I can
help dispel any confusion.  My direct line is 713.651.2640.


Rich


Rich McCarty
Associate                    
Winston & Strawn LLP
T: +1 (713) 651-2600
D: +1 (713) 651-2640
F: +1 (713) 651-2700
http://www.winston.com


-----Original Message-----
From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Friday, March 03, 2017 9:28 AM
To: Hinton, Paula W. <PHinton@winston.com>
Cc: Bielarski, Edward J <BielarskiEJ@gru.com>; McCarty, Rich <RMcCarty@winston.com>; Cottle, Lisa
A. <LCottle@winston.com>
Subject: Re: Draft MOU - v2


Hello all - I think there is some confusion (which may be solely on my end?) - but my understanding is
that what Paula worked on is a brief, very limited scope stay to allow the parties to get to a signed
MOU. In contrast, the language in the draft MOU (which won't become effective until CCOM approval) is
intended to allow a longer, broader stay of non-SJ matters to allow the parties to get to a signed
agreement.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (office phone)


On Mar 3, 2017, at 9:15 AM, Hinton, Paula W.
<PHinton@winston.com<mailto:PHinton@winston.com>> wrote:


Okay, got it open.  It should say that the only items stayed are the “conduct of depositions and the
expert report deadlines if and when approval of the MOU is obtained from the Commission and the
Advisory Board”.


There are applications for subpoenas pending too that are not technically motions so we want to say
what is stayed….thanks all..copying Rich here too who worked with me on the language with Phelan.


Paula W. Hinton


Partner


T: +1 (713) 651-2600


D: (713) 651-2663


M: (713) 504-6530


M: (832) 202-8648
F: (713) 651-2700


www.winston.com<http://www.winston.com/>
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From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Thursday, March 02, 2017 6:31 PM
To: Bielarski, Edward J <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
Cc: Hinton, Paula W. <PHinton@winston.com<mailto:PHinton@winston.com>>
Subject: Draft MOU - v2


Hello Ed – Per our discussion.  After Paula has reviewed Section 7, feel free to transmit.  Remember to
include the City Commission on your transmittal email to GREC, as that seemed to be their direction
today.


Hello Paula – Please review Section 7 to confirm whether it is consistent with our earlier discussion, if
not, please revise accordingly.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)


Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone.


NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received
this email in error, please immediately reply to the sender, then delete the email.  Thank you.


________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.
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From: Bielarski, Edward J
To: Locke, Justin M
Subject: Fwd: Cost to GRU of Perry/Clemons bill
Date: Tuesday, January 31, 2017 3:58:29 PM


FYI


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: January 31, 2017 at 3:39:54 PM EST
To: "Hayes-Santos, Adrian" <HayesSantosA@cityofgainesville.org>
Subject: Re: Cost to GRU of Perry/Clemons bill


Adrian,


What is problematic about the debt and the creation of a new authority is
the possibility of needing to defease our current bonds and reissue them
under a newly created entity.  That comes with underwriting fees, bond
counsel fees, transaction fees and an independent engineers analysis and
report.  It's not hard to see a 2 to 3 percent charge on a billion dollars of
bonds ($ 20 mm to $ 30 million).  All vehicles and rolling stock would
have to be transferred and new title and registration covered (could be
up to $ 500 k).


In addition, we'd have to pay for the creation of the authority which
would include legal counsel and advisors along with the cost of
establishing ratings for the new entity.  That could be in the millions of
dollars.


Separating GRU from the city in terms of debt issuance and the ability of
new authority to increase rates to customers would be a challenging
concept for the rating agencies and could result in lower ratings for both
GG and GRU.


I've asked mr Locke to look into this further.


Sent from my iPad


On Jan 30, 2017, at 8:06 PM, Hayes-Santos, Adrian
<HayesSantosA@cityofgainesville.org> wrote:


Hi Ed,
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You mentioned that transferring GRU debt to a new GRU
authority would cause a big increase in cost. Do you have
numbers on this or what the increase costs could be under a
new authority?


Thanks!  


Sent from mobile








From: Shepherd, William J
To: Bielarski, Edward J
Subject: 170117 GRU SMU SW MOU
Date: Wednesday, February 01, 2017 3:47:57 PM
Attachments: 170117 gru smu sw mou.docx


Ed,
As we discussed.  This conversation triggered that I owed this to you.  This is the last
version we sent back to PW so you can see our last set of comments.  Let me know if
you have any comments/thoughts.  Thanks.
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MEMORANDUM OF UNDERSTANDING


BETWEEN THE


CITY OF GAINESVILLE AND THE CITY OF GAINESVILLE, 


d/b/a GAINESVILLE REGIONAL UTILITIES 


FOR STORMWATER MANAGEMENT UTILITY 


 AND SOLID WASTE BILLING





THIS MEMORANDUM OF UNDERSTANDING (“MOU”), entered into this ____ day of ___________, 20162017, by and between the CITY OF GAINESVILLE (“City”) and the CITY OF GAINESVILLE, d/b/a Gainesville Regional Utilities (“GRU”), and may be referred to throughout this MOU as “Party” or the “Parties”.  This MOU pertains to the Stormwater Management Utility (“SMU”) and Solid Waste (“SW”) billing services.


WHEREAS, the City Commission adopted Ordinance Number 3444 et al, providing for a stormwater management program and establishing a Stormwater Management Utility (SMU); and


WHEREAS, SMU fees are user charges levied against all developed property within the City of Gainesville (the “City”) which contribute to stormwater runoff to the City’s stormwater management system; and


WHEREAS, SMU fees are charged to all owners or occupants of real property in the City based on an Equivalent Residential Unit (ERU) rate; and 


WHEREAS, Solid Waste (SW) fees are charged to all residential owners or occupants of residential property in the City based on cart size; with the exception of commercially collected residential property having 5 or more units under one roof, and residential properties that have successfully petitioned to be allowed to opt out of the residential collection program. 


WHEREAS, the SMU and SW fees are collected monthly through GRU billing system; and


WHEREAS, the City pays GRU a fixed yearly fee for such billing services. The fee may be adjusted annually during the City and GRU’s budget planning. 


NOW, THEREFORE, in consideration of the above recitals and the following terms and conditions, the City and GRU agree as follows:


1. GRU is responsible for billing all SMU users, including annexations and new developments, according to the ERU rates established by Ordinance Number O-88-43 or latest version, as follows:


a. Single-Family units:		1.0 ERU


b. Duplex units:			1.0 ERU	


c. Condominium units:		1.0 ERU


d. Apartment units:			0.6 ERU


e. Mobile home units:			0.6 ERU


f. Nonresidential/commercial  		TBD	ERU





2. Upon notification of any proposed annexation by the City, GRU, in conjunction with the City, will create SMU and SW billing information for all proposed annexation properties within thirty (30) calendar days of that notification and after the effective date of an annexation adopted by the City Commission.  Prior to the effective date of annexation, the City will provide GRU with all pertinent information regarding ERU billing rates for all properties, and a listing of all exempt properties as applicable. The City will provide a list of SMU exempt properties to GRU each calendar month.  Exempt properties will be identified on the GRU billing system. 	Comment by Herb Firsching: We’d like to keep this line to indicate GRU won’t start billing until after annexation is effective.	Comment by Herb Firsching: We’d prefer a full list of exempt properties, as opposed to “update”, to continually ensure our lists are synced in entirety.





3. The City will calculate the SMU ERU billing rates and any adjustments for all non-residential uses. Upon receipt of the information, GRU will adjust the billing for the following full billing cycle or as stipulated in a separate implementation schedule.





4. SMU billing rates for new developments will be provided by the City upon approval of final development plans; the SMU fee will be assessed in the first billing statement for the property for which permanent electrical and/or water charges are assessed. The City will have access to a report for non-residential units that vacate. The City will identify and provide GRU with the customer information to generate an SMU-only bill commencing with the following full billing cycle. 	Comment by Herb Firsching: GRU doesn’t have an account for utility purposes at development order.  If PW wishes to charge customers for SMU prior to utility account existence, PW will need to provide billing info. See last sentence of this section to create SMU-only accounts.





5. GRU is responsible for timely adjustments to accounts and for notification to property owners or occupants of pending adjustments.  The expectation is that for 50 or less accounts the adjustments will be complete in a 30 day period.  For more than 50 accounts a separate schedule will be agreed upon and GRU will send monthly reports on progress of completing the assignment.   





6. The City is responsible for timely prompt responses to GRU’s requests for information related to SMU and SW customers and accounts to ensure accurate and timely billing.  





7. The City will respond to customer questions regarding the ERU rates and the application thereof.





8. Billing adjustments for SMU and SW fees will follow the same protocols as established for other GRU protocols, such as for collection of overdue fees.  Exceptions to GRU billing protocols will need to be provided by the City, such as for no backbilling and no refunds.  





9. GRU will periodically (at minimum, semi-annually) review the billing data to ensure that properties within City limits are coded correctly to avoid missed revenues or erroneous billing to properties outside of the City limits. 





10. GRU will create and maintain reports in the utility billing system to facilitate the City’s review of SMU & SW accounts. Any adjustments or new reports requested by the City will be incorporated into the system by GRU, when feasible, and may result in additional charges to the City.  When additional charges apply, GRU will notify the City in writing and request approval prior to commencement of any such work. 





11. The City may directly make SMU billing account adjustments similar to the handling of SW billing.  





12. Any required change to the GRU Customer Information & Billing System, including billing system changes, enhancements, and permissions, will be under the sole responsibility of GRU. 





13. GRU will credit the SMU fund in an amount equivalent to the number of ERUs billed .and the SW fund in an amount equivalent to the total amount of refuse billed to all households with active refuse accounts each month.





14. The City will reimburse GRU annually for SMU and SW charges that go unpaid and are declared by GRU collections to be “bad debt”. 	Comment by Herb Firsching: Collections reports are standard and available for PW use.





15. The City and GRU will hold periodic (at minimum, quarterly) meetings to discuss the billing process and make any adjustments needed to facilitate the process. The City will hold at a minimum a yearly training session for GRU Customer Operations staff, and provide any updated materials to be included in the GRU customer operations training manual.





16. GRU will seek input from the City on updates related to the billing system software to facilitate the coordination of SMU and SW billing.  





17. Any proposal by either Party for a change in the internal annual fee for billing services must be provided during the City and GRU’s budget planning process by the Party requesting the change.



18. The City will periodically (at minimum, semi-annually) request and review SMU and SW billing data from GRU and provide guidance to GRU on corrections to be made to SMU and SW billing.



19. The cost basis for GRU billing services to the City is the allocation of the GRU Customer Operations O&M budget proportionate to the ratio of SMU and SW SAP installations of total GRU SAP installations, as set forth in Appendix “A”, attached hereto and made a part hereof as if fully set forth herein. 


IN WITNESS WHEREOF, GRU and the City hereto have executed this MOU as of the date and year first written above.


The City of Gainesville 





By:______________________________		Date:____________________





The City of Gainesville, d/b/a Gainesville Regional Utilities (“GRU”)





By:______________________________		Date:____________________










From: Harvey Ward
To: Bielarski, Edward J
Subject: Re: Meeting
Date: Thursday, February 23, 2017 9:22:39 AM


How about 10:30 Tuesday at your office?


> On Feb 22, 2017, at 10:29 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> Hey Harvey,
>
> Glad you got back with me.  I have a full day tommorrow ( General policy committee has a 1 to
whenever meeting which includes a discussion of city Internet at GRU multi-purpose center).  Friday I
am working on an all day strategic planning session.  However, next week on Tuesday I have between
9:30 and 11:30 which I can be free. If that window is unworkable I'll look in freeing up something on
Wednesday or Friday mornings.
>
> Btw, I appreciate you taking the time to reach out so we can chat about a potential GREC "beneficial
transaction".  I think it's important for the candidates to understand how I'm thinking about how to
improve the status quo in a significant way.
>
> I look forward to talking with you.
>
>
> Ed B
>
> Sent from my iPad
>
>> On Feb 22, 2017, at 8:02 PM, Harvey Ward Jr <hl.ward.jr@gmail.com> wrote:
>>
>> Hi Ed -
>>
>> Hope all is well with you. I want to take you up on the offer to talk about the GREC purchase. Do
you have any time tomorrow or Friday morning? If not, send me some times for next week.
>>
>> Thanks,
>>
>> Harvey
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From: R. Patrick Hill
To: Bielarski, Edward J
Cc: Sean Coniglio; Eric Polins; Sarah Lindemuth
Subject: Fwd: Gainesville Sun
Date: Saturday, February 25, 2017 12:05:01 PM


Full Message:
>
> Ed
>
> This morning's article seemed on target and fair. While it got the big pix, it led one to the point of
view that it is intended to fix an error and that it will be well vetted. All good, although understandably
frustrating that it is out in the public before a chance to advance discussions on the MOU before
releasing. The reader comments were interesting.
>
> Again, we truly enjoyed the meeting yesterday and feel we got a lot of open and honest
feedback....as well as some expected and unexpected bias.  Clearly there is much to review and
contemplate in shaping the essential go forward approach.  And I look forward to discussing progress as
the plan takes shape.
>
> On the trip back, I learned that Magi expressed some disappointment that we did not use the
sessions for specific goal setting.....something very hard for outsiders to do and not part of our plan. As
we discussed in our post event session, we are advocates of setting tangible matrix for
measurements......and building on the concept of continuous improvements to achieve. Establishing
some base lines...including a company wide benefit for measured improvement in customer knowledge,
appreciation, and satisfaction....can be a great tool for building team focus across all silos.  And, of
course, each department can build measurable scales to monitor growth and proficiency.


At a minimum, the major change which can emerge from your work on the bio plant can help change
the paradigm and will be the base for many opportunities in the future. It's exciting to see the
prospects!


Thanks for the confidence of bringing our team in to help. On a personal front, I truly look forward to
future encounters and restate my invite to connect when next on the SC coast.  I shared common
background and interests with my wife and she "just smiled" and reinforced our invite.


Best regards.
>
>
>
>
> Sent from my iPad
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From: Locke, Justin M
To: Bielarski, Edward J
Subject: Fwd: Attorney Letters for GRU Audit
Date: Wednesday, February 22, 2017 9:03:01 AM


Thought you might want to see the level of service from the city attorney. If you
read a little lower Len actual says Shayla used to follow up with these attorneys,
however not anymore.


Sent from my iPhone


Begin forwarded message:


From: "Shalley, Nicolle M." <shalleynm@cityofgainesville.org>
Date: February 22, 2017 at 8:53:33 AM EST
To: "Rasnick, Claudia E" <RasnickCE@gru.com>, "Loria, Leonard F"
<LoriaLF@gru.com>
Cc: "White, Crystal G." <whitecg@cityofgainesville.org>, "Locke, Justin
M" <LockeJM@gru.com>, "Murnahan, Alice F."
<murnahanaf@cityofgainesville.org>
Subject: RE: Attorney Letters for GRU Audit


Hello Claudia and Len – This Office does not follow up on those letters, that is done by
Finance Staff or the audit firm (whomever sent the request to the outside counsel
initially).  Our role and responsibility has been to issue the letter from this Office, once
we are provided the letters from outside counsel.    
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to
disclosure upon request.  If you do not want your email or email address released in
response to a public records request, do not send email to this office.  Instead, contact
this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to
which it is addressed.  If the reader of this message is not the intended recipient, you
are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited.  If you have received this email in error, please
immediately reply to the sender, then delete the email.  Thank you.  
 


From: Rasnick, Claudia E 
Sent: Tuesday, February 21, 2017 7:37 PM
To: Loria, Leonard F; Murnahan, Alice F.
Cc: Shalley, Nicolle M.; White, Crystal G.; Locke, Justin M
Subject: Attorney Letters for GRU Audit
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Hi Alice,
 
We do also need to know the time frame of when they will respond and if the City
Attorney’s office can provide a response to Purvis Gray by Friday of this week. If not,
we need to know as soon as possible for compliance reporting requirements. I think
the timing was tight to begin with as Purvis Gray only let us know last Thursday that
these two were still missing and this was not sent to you until today which has created
an even tighter time frame. For that we do apologize. Please advise.
 
Thanks in advance,
 
Claudia Rasnick, CPA
Acting Accounting and Finance Director, Gainesville Regional Utilities
(352) 393-1313 Office
rasnickce@gru.com
 


From: Loria, Leonard F 
Sent: Tuesday, February 21, 2017 3:49 PM
To: Murnahan, Alice F.
Cc: Shalley, Nicolle M.; Rasnick, Claudia E
Subject: FW: Attorney Letters
 
Alice,
Our auditors have not received attorney letters from the two firms below.  Shayla used
to contact the firms to follow up with them.  Please contact them and ask them to
respond. 
Thank you.
Len
 
Leonard F. Loria, CPA
Accounting Manager - Gainesville Regional Utilities
(352)393-1331
lorialf@gru.com
 
 
From: Rasnick, Claudia E 
Sent: Thursday, February 16, 2017 1:25 PM
To: Loria, Leonard F
Subject: Fwd: Attorney Letters
 
 
 
 
 
Sent from my Verizon, Samsung Galaxy smartphone
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From: Barbara Boyd [mailto:bboyd@purvisgray.com] 
Sent: Thursday, February 16, 2017 11:51 AM
To: Rasnick, Claudia E
Cc: Loria, Leonard F; Ron Whitesides
Subject: Attorney Letters
 
Claudia,
As discussed, we still need the letters for Broad and Cassel and Winston & Strawn.
 
Thanks,
Barbara
 
Barbara Boyd, CPA | Partner
Purvis Gray & Company, LLP
Physical Address: 222 NE 1st Street; Gainesville, FL 32601
Mailing Address:  P.O. Box 141270; Gainesville, FL 32614-1270
Office: 352.416.1192
Email: bboyd@purvisgray.com 
Website: www.purvisgray.com
 
PLEASE NOTE: This email message, including any attachments, is for the sole
use of the intended recipient(s) and may contain confidential and privileged
information. Any unauthorized review, use, disclosure, or distribution is
prohibited. If you are not the intended recipient, please contact the sender by
reply e-mail and destroy all copies of the original message. Unless expressly
stated otherwise in this transmission, nothing contained in this message is
intended or written to be used, nor may it be relied upon or used, (1) by any
taxpayer for the purpose of avoiding penalties that may be imposed on the
taxpayer under the Internal Revenue Code of 1986, as amended and/or (2) by any
person to support the promotion or marketing of or to recommend any Federal
tax transaction(s) or matter(s) addressed in this message. If a formal opinion on a
particular tax matter is desired or needed for the purpose of avoiding the
imposition of any penalties, we will discuss the additional Treasury requirements
that must be met and whether it is possible to meet those requirements under the
circumstances, as well as the anticipated time and additional fees involved.
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From: Ray Washington
To: Citycomm
Cc: Dl_utility Advisory Board; Bielarski, Edward J; Locke, Justin M; Brown, Thomas R; Holt, Carlos L
Subject: GREC -- The Bielarski approach
Date: Tuesday, February 28, 2017 11:06:27 PM


Commissioners,
This evening I was told that I may have come across as
censorious in my last evening email reply to Mr. Bielarski’s
suggestion that my analysis of his proposed Memorandum of
Understanding (MOU) was improper. I do not think my MOU
analysis was in any respect improper. I assumed Mr. Bielarski
just misunderstood my point, or/and is under significant
pressure to deliver a GREC purchase deal. I appreciate his
efforts under difficult circumstances.
In any event, it was not my intention to be unduly critical in my
discussion of his position as I understood it. It had not even
been my intention to discuss the details of his MOU proposal. I
continue to believe that negotiations of such an MOU should be
delayed until after this Commission reviews and makes a
preliminary determination of whether or not to seek forensic
evidence supporting a legal claim of GREC fraud in the
inducement related to the GREC Power Purchase Agreement
(PPA), and fraud or impropriety in the implementation of it.
However, I understand that the majority of the members of this
Commission have demonstrated, if not clearly expressed, a lack
of willingness to perform this sort of due diligence.  The GREC
buyout train has left the station. Members of the community
who have something to add to the public discourse have a
responsibility to address the issues that now are being discussed. 
I include myself in that number.
In my view, a public debate – even if premature – is preferable
to the GREC information-lockdown approach taken by the
2009 Gainesville City Commission (which approved GREC
PPA) and tolerated by the 2011 City Commission (under whose
watch significant and costly amendments were agreed to between
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then-GRU management and GREC’s speculator
representatives). Mr. Bielarski seems to have tried to guide this
Commission to a different approach, despite pressures from
some members of this Commission and the opportunistic
demands of the GREC energy speculators.
In keeping with his transparency efforts, Mr. Bielarski last
evening stated that he will have an agenda item on the Thursday
Commission meeting in which he intends to talk about elements
of the proposed MOU he sent to GREC CEO James Gordon
last week, and which he has shared with the Commission and the
UAB. Mr. Bielarski, to his credit, is willing to elaborate on and
defend the rationales he already has begun laying out, in an
editorial in The Gainesville Sun the weekend before last, in a
“Blueprint to a Buyout” shared with the Commission and Utility
Advisory Board last weekend, and in his response to me last
evening.
Preliminary to Thursday’s City Commission meeting, which I do
not plan to attend, as part of the public discussion I recite here,
respectfully, Mr. Bielarski’s points, as I understand them, subject
to his correction, if any, and I state or restate my counterpoints.
 


Mr. Bielarski’s Point:
The economics of the MOU are based on future expenditures
over the remaining life of the PPA dropping from $2.1 billion.
 


Counterpoint: 
The maximum even theoretically possible future fixed payment
expenditures cannot be more than $1,847,788,410, granting for
the purposes of discussion Mr. Bielarski’s unlikely, or impossible,
implicitly posited scenario that the GREC plant would be able to
produce an average of 102.5 MW every day for 26 years (which
assumes, among other things, that the GREC plant would never
be taken off line for maintenance and at that the plant’s heat rate







would not increase with age).  The $1,847,788,410 number
assumes a GREC plant purchase closing in 10 ½ months, ahead
of the closing schedule Mr. Bielarski has suggested in his
“Blueprint of a Buyout. (If closing occurs later, the maximum
possible future fixed payment expenditures would be less). A
more probable future fixed payment expenditure number, even
assuming an expedited closing, would be $1,626,053,801 (which
is consistent with what GREC in the October 25, 2016
mediation Washington D.C. mediation session with GRU
suggested would be a reasonable guaranteed availability rate – an
availability rate that exceeds industry average). 
 


Mr. Bielarski’s Point: 
There will be $600 to $700 million savings based on the financing
costs of a purchase and operation of a facility in standby versus
the fixed cost GRU otherwise would have to pay GREC under
the PPA.
 


Counterpoint:
It is not possible that there can be, much less will be, $600 million
to $700 million in savings based on the financing costs of a
purchase and operation of a facility in stand by versus the fixed
cost GRU otherwise could, much less would, have to pay GREC
under the PPA.
Debt service on a 30-year fixed rate 3.75% tax free bond is
$1,261,961,600 ($750,000,000 total principal payments and
$511,961,600 total annual interest payments). Even if up-front
transaction-related fees of 1% to 1.5% ($7.5 million to $11.25
million) are not counted and the time value of money is not
considered – even municipal tax-free long bond interest rates
don’t rise by the 3/4 of 1 percent by the end of the year as some
economists are now predicting (which would increase debt
service by more than $120 million)  – $1,261,961,600 subtracted
from a $1,847,788,410 unlikely or impossible possible fixed







payment expenditures suggests an over-inflated a pre-standby-cost
differential of $585,826,810.
Obviously, it is not possible to have standby costs of negative
$14,173,190 (Mr. Bielarski’s postulated minimum savings of
$600,000,000 minus an overinflated $585,826,810).
To the contrary, GRU’s financial advisor Public Finance
Management (PFM) in analyzing a possible GREC purchase in
consultation with engineering and design experts, projected that
if GRU were to acquire the GREC plant, GRU from 2018 and
2043 would incur additional annual insurance costs totaling
$39,750,188. 
PFM further concluded that from 2018 and 2043 GRU would
incur annual operation and maintenance costs and capital
investment costs totaling $484,135,539, 9.8% less than the
$536,944,200 Mr. Bielarski appears to suppose GRU would have
to pay GREC in Fixed Operation and Maintenance (FOM)
charges based on the PPA terms over a 26-year time frame.  Mr.
Bielarski’s likewise appears to suppose GRU would have to pay
GREC $1,310,844,201 in Non Fuel Energy (NFE) charges over
a 26-year time frame.
For the purposes of Mr. Bielarski’s argument in favor of the
proposed GREC contract buyout and plant purchase, PFM’s
projection of GRU $523,885,727 ($39,750,188 plus
$484,135,539) total expenses for insurance, operation and
maintenance and capital costs over that 26 years time frame is
relevant for GREC buydown and purchase decision analysis, but
not dispositive. Presumably Mr. Bielarski’s team has projected a
lower total expense number, calculated based on GRU’s
projected GREC plant standby costs, rather than GREC plant
active electricity production costs, which were the basis of
PFM’s projections. Those cost projections in some respects may
be about the same as PFM’s projections (e.g. insurance costs),
and in some respects may be lower than PFM’s projections (e.g.
operation and maintenance and capital costs). PFM’s projections







of GRU’s ownership costs, unlike the projections of Mr.
Bielarski’s team, were based on an assumption that GRU would
usually operate the plant, though not at the level Mr. Bielarski at
which the plant would be expected to operate.
In any event, whatever overstatements or misstatements may
have inadvertently occurred in the expedited roll-out of the
GREC purchase proposal, if any, Mr. Bielarski, to his credit, has
agreed to begin a round of public meetings to better explain the
proposal.  He undoubtedly will share with the Commission and
the UAB details of his team’s ownership cost projections,
including projected additional costs for end of plant life
decommissioning and environmental cleanup, costs for which
GRU would not be responsible if it did not buy the plant. 
Mr. Bielarski also undoubtedly will discuss costs that the
proposed GREC purchase, if effectuated, would indirectly
reallocate among GRU customer rate classes, and will discuss
the shifting of tax-and-surcharge related costs to GRU
customers outside the city limits and non-GRU customers inside
and outside the city limits. (Reallocation of costs among rate
classes and shifting costs to GRU customers outside the city
limits would result from GREC PPA costs disappearing from
the fuel adjustment charge while GREC ownership charges are
added to the base rate – a change that, among other things,
would burden all GRU customers by taxing GREC-plant related
costs that previously were untaxed; would asynchronously
benefit GRU customers able to take advantage of tiered base
rates; and would burden GRU customers outside the limits who
would pay increased surcharges. The elimination of GREC-
related property taxes now paid by GRU customers would
reduce GRU customer electric costs by about $7.4 million per
year while at the same time eventually increasing the property tax
burden for GRU customers and non-GRU customers who own
taxable property.)
Fortunately, when, in what form, and whether, the GREC
purchase proposal proceeds Mr. Bielarski seems committed to







engaging a community dialog about the plusses and minuses of
this proposed GREC deal.  For our community, and our utility,
this is a sea change.








From: Crawford, Margaret A
To: Bielarski, Edward J
Cc: Crawford, Margaret A
Subject: GRU Now GREC&GRU Executed MOU
Date: Wednesday, March 22, 2017 6:36:02 PM
Attachments: gru now grec&gru executed mou.docx


Please review I want to send this to employees tonight.
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I am happy to announce that GRU and GREC have reached an initial understanding regarding the framework of our purchasing the GREC facility. The details of which were provided in a press release to the media this afternoon. 





The MOU – a nonbinding agreement – was executed today after months of negotiations. The incentive for the MOU and definitive agreement is to reduce electric rates for our customers by 8-10 percent, and reduce payments by GRU of almost $2.1 billion over the life of the PPA by $650 million or more. The agreed to purchase price is $750 million with a refinance rate of no more than 3.53 percent. GRU would be able to terminate the MOU if that rate were to increase. 





We are developing plans for the facility to allow it to run at levels substantially lower than the current limit of 70 megawatts. A modified GREC would meet our future generation requirements while also allowing us to avoid a 2022 replacement cost of about $200 million for DH1.  





Thanks for all of your hard work and understanding and we have worked through this process. I see this as a transformational event for us, restoring the above market contract to an ownership position of an environmentally-friendly power generation facility which would diversify the utility’s fuel mix for decades
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From: Baxley, Robin L.
To: Bielarski, Edward J; Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: RE: MOU
Date: Wednesday, March 22, 2017 11:52:56 AM


All – To clarify, there is no attachment.  Mr. Bielarski was referring to the string of
messages below.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Bielarski, Edward J 
Sent: Wednesday, March 22, 2017 11:35 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: FW: MOU
 
Mayor, Commissioners and UAB members,
 
I am pleased to let you know that Mr. Gordon and I have reached agreement on a mutually
beneficial agreement, which will set the stage for negotiation of a definitive agreement for the
purchase and sale of the GREC assets. Taking the form of a non-binding MOU, this agreement sets
the price at $ 750 million based on a set of conditions and terms, which were vetted by the City
Attorney as well as outside counsel.  I have attached the e-mail string.
 
I plan on discussing this MOU at tommorrow’s joint City Commission, UAB meeting.  I will forward
the executed MOU within another e-mail, once I’ve received it from Mr. Gordon.  Thank you all for
your patience during this process.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Wednesday, March 22, 2017 10:05 AM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M
Subject: Re: MOU
 
Ed,
  We are pleased to move forward with you and your team's acquisition and realization of the full
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value and benefits of the Gainesville Renewable Energy Center for the City of Gainesville and the
region.
   I should have the answer for you on the timing of the draft Definitive Agreement within the next 
hour and then I will email you the executable MOU. We are looking forward to working with you and
your team in completing a successful and mutually beneficial transaction.
Sincerely,
Jim


On Mar 22, 2017, at 9:31 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Jim,


 


I am in receipt of your latest revision to the MOU.  At this point I am pleased to say that
aside from placing a date in the blank space for the first delivery of the draft Definitive
Agreement I am in agreement with the MOU.  Congratulations on reaching this moment
of accomplishment.  As soon as you have talked with your folks at Chadbourne Parks
with a delivery date, I reels will execute the MOU and forward it to you for your
signature.  I hope to talk about the MOU in length at tommorrow’s joint City Commission,
UAB meeting.


A communication would not be complete without a song lyric for you.  Given your love for
Boston I can’t help but throw you a Neil Diamond tune, “Sweet Caroline”.  Think about
Neil singing on the infield at Fenway Park;,


Where it began, I can’t begin to knowin’, but then I know its growing strong.  Was
in the spring (Today’s the second day) and spring became the summer. Who’d


have believed you’d come along.


And of course, everyone knows that when it’s sung, “good times never seemed so good”
everyone would rejoice and shout,,


So good, so good, so good


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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From: Energy Central
To: Bielarski, Edward J
Subject: Energy Central News - 12/15/16
Date: Thursday, December 15, 2016 12:21:09 PM
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Welcome to your 2 week trial of Energy Central's Power Industry Daily News.


This news service is provided as a service to all professionals working in the global power industry.


Like what you see? Announcements (1)
• Utility Business (21)
• Power Generation (4)
• Power Delivery (5)
• Energy Storage (0)


 


 
 


 


 


ANNOUNCEMENTS
 


 


ScottMadden and SEPA Join in Reviewing California and New York Energy
Markets
 


ScottMadden Inc., one of North America's leading energy consulting firms, and the Smart Electric
Power Alliance (SEPA) released a joint report that focuses on approaches that California and New
York are taking to integrate distributed energy resources (DERs) into the ...
 


SUBMIT YOUR ANNOUNCEMENT


 


 


UTILITY BUSINESS
 


 


 


 


City's PUC approves electricity rate increase
 


The Farmington Public Utility Commission voted during a meeting today to recommend that the
City Council approve a proposed electricity rate change. The proposals being discussed were for
rate scales that would increase over a period of ...
 


RasGas CEO: Replacing Coal with Natural Gas Will Provide Long-term
Benefits to Environment
 


At the 12th International Oil and Gas Conference and Exhibition in New Delhi, India, RasGas
Company Limited's (RasGas) Chief Executive Officer, Mr.Hamad Mubarak Al Muhannadi,
highlighted liquefied natural gas (LNG) as a cleaner alternative to coal ...
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Environmental groups react to EPA head nomination
 


Dec. 14--President-electDonald Trump's choice of Oklahoma Attorney GeneralScott Pruitt, a
climate change skeptic, to head the Environmental Protection Agency could reverse the trend of
lakes and ponds in the Adirondacks recovering from acid rain, said leaders of regional
environmental groups. ...
 


EDITORIAL: Free market, not mandates or subsidies, will provide clean power
 


Environmentalists and other advocates of "clean" or "renewable" energy are in post-election
despair. They do not need to be, as the future of their cause does not rely on the White House.
Clean-energy advocates aren't happy aboutDonald Trump's election ...
 


Phoenix Petroleum, Noble Fuels sign MOU on possible venture
 


BASED independent oil company Phoenix Petroleum Philippines Inc. (PNX) and London-based
Noble Clean Fuels Limited (NCFL) on Wednesday signed a non-binding memorandum of
understanding (MOU) for a possible joint venture in the offshore supply of petroleum products and
operation ...
 


Final wind-turbine rule permits thousands of eagle deaths
 


The Obama administration on Wednesday finalized a rule that lets wind-energy companies operate
high-speed turbines for up to 30 years - even if means killing or injuring thousands of federally
protected bald and golden eagles. Under the ...
 


Exelon Recognized for Transparency in Environmental Practices and
Sustainability Programs
 


Global not-for-profit CDP (formerly the Carbon Disclosure Project) recognized Exelon with high
scores for disclosures in the three areas CDP measures - climate change, water use management
and sustainable supply chain efforts. Exelon earned a score of A ...
 


Aussie households can save more than $600 a year on electricity
 


AUSSIES are about to be whacked with a huge increase in their household bills, with some states
forced to pay more than $100 extra a year. With electricity bills are expected to skyrocket in 2017
due to the closure of ...
 


Eversource buys interest in proposed offshore wind farm
 


Eversource Energy says it has acquired a 50 percent ownership interest in a proposed offshore
wind farm off the Massachusetts coast. Officials said the project, known as Bay State Wind, would
be located about 15-25 miles south ...
 


First substations ready for Egypt power project
 


Siemens has successfully energised the first two substations, that will transmit electricity generated
by the new power plants in Beni Suef and Burullus to Egypt's power grid. When finished, the
plants, which Siemens is building alongside with its partners, will ...
 


Siemens receives order for onshore wind project in South Korea
 


Siemens Wind Power has received an order to supply 17 direct drive wind turbines for the Uljin
onshore wind power plant in Gyeongsangbuk province on the east coast of South Korea. The
customer is SK D&D Co., Ltd., a Korean ...
 


Eskom to 'test' the market for nuclear
 


Eskom will issue a request for information "to test the market" in relation to the nuclear build
programme before the end of this week, spokesman Khulu Phasiwe said on Tuesday. The move is
another indication of Eskom's eagerness ...
 


Ameren customers unwrap power bill savings
 


There is a blizzard of fine print but, overall, it's beginning to look a lot like Christmas for Ameren
Illinois electricity customers: They'll be unwrapping savings in the new year. It was announced
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recently they will get ...
 


EDITORIAL: Free market will provide clean power
 


Environmentalists and other advocates of "clean" or "renewable" energy are in post-election
despair. They do not need to be, as the future of their cause does not rely on the White House.
Clean-energy advocates aren't happy aboutDonald Trump's election ...
 


Armenia's Nuclear Power Plant resumes operations
 


Armenia's nuclear power plant has re-launched energy production, the ministry of energy
infrastructures and natural resources told ARMENPRESS. The plant underwent regular scheduled
renovation and recharging works since September 20, 2016. Simultaneously with the
abovementioned works, ...
 


FERC Issues Order on Monongahela Power
 


The U.S. Department of Energy'sFederal Energy Regulatory Commission issued the text of the
following delegated order: Monongahela Power Company Docket No. ES17-3-000 ORDER
AUTHORIZING ISSUANCES OF SECURITIES On October 13, 2016, as amended on October 18,
...
 


FERC Issues Letter to Virginia Electric & Power
 


The U.S. Department of Energy'sFederal Energy Regulatory Commission issued the following
letter: PJM Interconnection, L.L.C. Virginia Electric and Power Company Docket No. ER17-277-
000 PJM Interconnection, LLC 2750 Monroe Blvd Audubon, PA 19403 Dominion Resources
Services, Inc. ...
 


FERC Issues Letter to San Diego Gas & Electric
 


The U.S. Department of Energy'sFederal Energy Regulatory Commission issued the following
letter: San Diego Gas & Electric Company Docket No. ER17-180-000 San Diego Gas & Electric
Company 8330 Century Park Court, CP32D San Diego, CA 92123 ...
 


FERC Issues Letter to El Paso Electric
 


The U.S. Department of Energy'sFederal Energy Regulatory Commission issued the following
letter: El Paso Electric Company Docket No. ER16-2683-000 El Paso Electric Company P.O. Box
982 El Paso, Texas 79960 Attention:Cynthia Henry, Director- FERC Compliance Reference: ...
 


FERC Issues Letter to Pacific Gas & Electric
 


The U.S. Department of Energy's Federal Energy Regulatory Commission issued the following
letter: Pacific Gas and Electric Company Docket No. ER17-171-000 Pacific Gas and Electric
Company P.O. Box 7442 San Francisco, CA 94120 Attention:Joshua S Levenberg, Attorney ...
 


FuelCell Energy acquires power plant in state
 


FuelCell Energy, which laid off 96 employees less than two weeks ago, announced on Tuesday
the acquisition of a 1.4-megawatt fuel cell power plant at Central Connecticut State University in
New Britain. The terms of the deal ...
 


MORE UTILITY BUSINESS NEWS


 


POWER GENERATION
 


 


 


 


Possible solution to Sunshine Canyon stench is in the works
 


Last summer, air regulators called for a stringent crackdown on nuisance stench from Sunshine
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Canyon Landfill  by cutting down on trash and limiting its hours of operation. Now a proposed
agreement with the operator of Los ...
 


Govt's efforts to resolve energy crisis lauded
 


Analysts and experts on Tuesday said that Pakistan Muslim League-N government was
determined to overcome energy shortage in the country and eliminate load-shedding till 2018.
Talking to reporter, they said that Pakistan was providing an investment-friendly environment to
foreign investors ...
 


EDITORIAL: More vigorous LNG market would benefit Oklahoma
 


JUST in time for a more fossil fuel-friendly presidential administration, the international market for
liquefied natural gas (LNG) faces smoother sailing. At least we hope it does. Actually, it's already
underway -- despite the hostility the oil, gas and ...
 


Edenville Energy Assessing Proposals For Tanzanian Rukwa Project
 


Edenville Energy PLC on Friday said it has recently received several technical and financial
proposals for its Rukwa project from engineering, procurement and construction groups, but has
not yet tied itself to any specific group. Edenville ...
 


MORE POWER GENERATION NEWS


 


 


 


POWER DELIVERY
 


 


 


 


Is FERC's New Rule on Energy Storage & DER Aggregators a Game Changer?
 


Maybe you missed it. It happened right before Thanksgiving. FERC announced a proposed
rulemaking that will allow energy storage and distributed energy resource (DER) aggregators with
resources on both sides of the meter to participate in the wholesale electric market ...
 


K-Electric crackdown on power thieves, defaulters
 


K-Electric has geared up against power thieves and defaulters in different areas of the city. As per
details, the KE team took stringent action against some of the defaulters belonging to a residential
apartment complex Marine Drive in Clifton, who ...
 


BRIEF: Update: Power restored to most west Wichita customers
 


Update: Nearly 3,500 Westar Energy customers in west Wichita were without power Wednesday
morning, according to the utility's website. The affected customers, according to a Westar outage
map on its website, were mostly along a swath from 21st Street ...
 


Landis+Gyr Releases Command Center 7.0
 


Landis+Gyr, a global leader in transforming the way energy is delivered and managed, has
released Command Center 7.0, the latest version of its smart grid network operating software that
expands capabilities for connecting and ...
 


LG&E & KU Vice President of Transmission, Generation Services John Voyles
Announces Plans to Retire
 


LG&E and KU Energy, a subsidiary of PPL, issued the following news release: John Voyles, LG&E
and KU Energy's vice president, Transmission and Generation Services, announced today plans to
retire in March 2017 after nearly ...
 


MORE POWER DELIVERY  NEWS
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No Energy Storage news today
 


MORE ENERGY STORAGE NEWS


 


 


 


ENERGY MANAGEMENT
 


 


 


 


Brunswick County Power Station named "Project of the Year"
 


The accolades for Dominion Virginia Power'sBrunswick County Power Station keep rolling in.
Tuesday, the station received two top honors: Best Overall Generation Project of the Year and
Best Gas-Fired Project of the Year at ...
 


Settlement Approved for Mon Power and Potomac Edison Fuel Costs
 


Mon Power and Potomac Edison, subsidiaries of FirstEnergy Corp. (NYSE: FE), announced today
that the Public Service Commission (PSC) of West Virginia has approved a settlement agreement
allowing recovery of costs for fuel, purchased ...
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RasGas CEO: Replacing Coal with Natural Gas Will Provide Long-term
Benefits to Environment
 


At the 12th International Oil and Gas Conference and Exhibition in New Delhi, India, RasGas
Company Limited's (RasGas) Chief Executive Officer, Mr.Hamad Mubarak Al Muhannadi,
highlighted liquefied natural gas (LNG) as a cleaner alternative to coal ...
 


First substations ready for Egypt power project
 


Siemens has successfully energised the first two substations, that will transmit electricity generated
by the new power plants in Beni Suef and Burullus to Egypt's power grid. When finished, the
plants, which Siemens is building alongside with its partners, will ...
 


Siemens receives order for onshore wind project in South Korea
 


Siemens Wind Power has received an order to supply 17 direct drive wind turbines for the Uljin
onshore wind power plant in Gyeongsangbuk province on the east coast of South Korea. The
customer is SK D&D Co., Ltd., a Korean ...
 


Eskom to 'test' the market for nuclear
 


Eskom will issue a request for information "to test the market" in relation to the nuclear build
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programme before the end of this week, spokesman Khulu Phasiwe said on Tuesday. The move is
another indication of Eskom's eagerness ...
 


Armenia's Nuclear Power Plant resumes operations
 


Armenia's nuclear power plant has re-launched energy production, the ministry of energy
infrastructures and natural resources told ARMENPRESS. The plant underwent regular scheduled
renovation and recharging works since September 20, 2016. Simultaneously with the
abovementioned works, ...
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Our mission at Energy Central is to connect the global power industry. We have started online
communities to help you connect, learn and network with your peers and experts in the industry.
Click a community link below to participate:
 


 


With over 100,000 members, you can get an answer to almost any question you have about the
power industry. To tap into this, you can subscribe to our weekly Power Industry Q&A newsletter
to see what others are asking and learn from answers from industry experts.
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From: Baxley, Robin L.
To: Bielarski, Edward J; Harvey Ward
Subject: RE: Meeting
Date: Thursday, February 23, 2017 10:21:06 AM


Mr. Ward:  I'm sorry, Ed is actually not available on Monday.  Hopefully one of the times on March 1st
will work for you, but if not, Ed can also meet at 10:00 on Thursday, March 2nd or any time between
1:00 and 5:00 on Friday, March 3rd.


Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032


-----Original Message-----
From: Baxley, Robin L. On Behalf Of Bielarski, Edward J
Sent: Thursday, February 23, 2017 10:03 AM
To: 'Harvey Ward Jr'; Bielarski, Edward J
Subject: RE: Meeting


Good morning, Mr. Ward.  I manage Mr. Bielarski's calendar so I'm responding on his behalf.  I think
perhaps Ed looked at the wrong date on his calendar, because he is not free on Tuesday.   Can you
possibly meet at 1:30 on Monday, February 27th?  Alternatively, Ed is free between 9:00 and 11:00 on
Wednesday, March 1st. 


If none of those times work for your schedule, I will find additional dates.


Thank you.


Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032


-----Original Message-----
From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
Sent: Wednesday, February 22, 2017 10:40 PM
To: Bielarski, Edward J
Subject: Re: Meeting


How about 10:30 Tuesday at your office?


> On Feb 22, 2017, at 10:29 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
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> Hey Harvey,
>
> Glad you got back with me.  I have a full day tommorrow ( General policy committee has a 1 to
whenever meeting which includes a discussion of city Internet at GRU multi-purpose center).  Friday I
am working on an all day strategic planning session.  However, next week on Tuesday I have between
9:30 and 11:30 which I can be free. If that window is unworkable I'll look in freeing up something on
Wednesday or Friday mornings.
>
> Btw, I appreciate you taking the time to reach out so we can chat about a potential GREC "beneficial
transaction".  I think it's important for the candidates to understand how I'm thinking about how to
improve the status quo in a significant way.
>
> I look forward to talking with you.
>
>
> Ed B
>
> Sent from my iPad
>
>> On Feb 22, 2017, at 8:02 PM, Harvey Ward Jr <hl.ward.jr@gmail.com> wrote:
>>
>> Hi Ed -
>>
>> Hope all is well with you. I want to take you up on the offer to talk about the GREC purchase. Do
you have any time tomorrow or Friday morning? If not, send me some times for next week.
>>
>> Thanks,
>>
>> Harvey








From: Shalley, Nicolle M.
To: Bielarski, Edward J
Cc: Cottle, Lisa A.
Subject: RE: Draft MOU
Date: Tuesday, February 21, 2017 4:03:13 PM
Attachments: mou re gru purchase of biomass facility - ppa.docx


Hello Ed -- I accepted Lisa and Johnathan's revisions and added the final revisions we discussed today
(they are shown in "track changes" format).  If you are satisfied with this draft,  feel free to accept
these final revisions and transmit same to GREC.  If you'd like to discuss further, please call. 


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)


Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 


NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received
this email in error, please immediately reply to the sender, then delete the email.  Thank you.  


-----Original Message-----
From: Cottle, Lisa A. [mailto:LCottle@winston.com]
Sent: Tuesday, February 21, 2017 11:53 AM
To: Bielarski, Edward J
Cc: Shalley, Nicolle M.
Subject: RE: Draft MOU


Attached are a few additional edits for your consideration.  I have been conferring with my corporate
partner Jonathan Birenbaum on preparation of the MOU and he had a comment in addition to the edits
I sent yesterday.  GREC's authorized representative should be authorized to bind the LLC, so it would
not be necessary or customary to have a separate signature for the LLC Members.  We suggest striking
that separate signature block and requirement for LLC member approval from the MOU, as shown in the
attached.


Lisa


-----Original Message-----
From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
Sent: Monday, February 20, 2017 4:42 PM
To: Cottle, Lisa A. <LCottle@winston.com>
Cc: Shalley, Nicolle M. <shalleynm@cityofgainesville.org>
Subject: Re: Draft MOU


Folks,


I wish to continue the arbitration through closing of the deal at this point.  I think it's important to
continue parallel paths at this point.


Ed B


Sent from my iPad
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a/ Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at the closing of the Transaction (“Closing”).  Should the interest rate assumed in the Purchase Price exceed the rate specified above, the Parties agree that the Purchase Price will be reduced proportionately.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU.  The Parties will use best efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten (10) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction is  are subject to the NDA.  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two (2) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute and PPA.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute and to that end shall have no effect on any claims and counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  The Parties intend to terminate the PPA concurrently with the Closing.


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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On Feb 20, 2017, at 7:10 PM, Cottle, Lisa A. <LCottle@winston.com<mailto:LCottle@winston.com>>
wrote:


Nicolle,


Thank you for these changes and for clarifying the process.  Regarding your question about the effect
of signing this on the pending arbitration, we intended for now that there would be no stay, but we can
discuss that further.  A stay at this point would require an extension of the hearing dates, given the
timing.  Attached are a few edits for your consideration.  And I will bill my time to the general matters
retention.  Please let me know if I can do anything further to assist.


Best regards,
Lisa


From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Monday, February 20, 2017 3:29 PM
To: Cottle, Lisa A. <LCottle@winston.com<mailto:LCottle@winston.com>>; Bielarski, Edward J
<BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
Subject: Draft MOU


Hello Ed and Lisa –


Attached are my questions/revisions (in track changes format) to the February 20th draft.  I am
available to discuss should either of you have questions.  Most importantly, these drafts are public
records and my understanding from Ed is that this MOU initially serves to put GRU management’s basic
terms of offer into writing for submission to GREC.  If GREC agrees, they will execute and Ed will take to
the Utility Advisory Board and City Commission.  The MOU is not reducing the confidential discussions
(held under the NDA) to writing.  It is simply one side (GRU) trying to get an offer “on the table” to see
if there is real interest in continuing to the next step.    You will see I inserted a great deal of public
records language, that is because we want both sides to understand clearly how this will work if a deal
moves forward  -- neither Ed nor I desire (nor do we believe the UAB or CCOM would tolerate) bringing
forward largely redacted documents to the public meetings.  However, we understand some specific
information may be exempt under the public records law and the party providing it should have the
opportunity to protect it.


I understand that while I was on vacation last week, Ed desired to move forward with drafting this MOU
and called upon Lisa under the “general matters” retention that we have with Winston and Strawn. 
Since I am back, I am happy to pick this up and work on it with Ed and call upon Lisa only as needed. 
Lisa, please bill your time on this to the “general matters” and not to the GREC Arbitration.    Thank
you.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)


Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone.


NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received
this email in error, please immediately reply to the sender, then delete the email.  Thank you.


________________________________
The contents of this message may be privileged and confidential. If this message has been received in
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error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.


<MOU - GRU purchase of biomass facility_(8813050)_(1).DOCX>








From: Bielarski, Edward J
To: Hinton, Paula W.
Cc: Cottle, Lisa A.; Mccarty, Rich; Mtanner@winston.com
Subject: FW: Latest revision
Date: Tuesday, March 21, 2017 12:47:48 PM
Attachments: grec - gru mou rev 11.docx


grec - gru mou rev 11.docx


FYI
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Tuesday, March 21, 2017 12:47 PM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M
Subject: Latest revision
 
Jim,
 
The City Attorney, Nicole Shalley has revised the MOU to incorporate GRU’s understanding as
relayed to you in our conversation of last evening.  Again, I will tell you that I acting as expeditiously
as possible and as prudently as possible to come to a mutally beneficial resolution here.  I simply can
not bind the City Commission to a stay of the arbitration, nor am I willy to give away our rights
under the PPA to withhold funds during our 4 month negotiation, nor can I accept a Retention of
less than our current withholdings plus interest.  The City Attorney is in agreement with me on these
issues and I trust you will be as well.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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GRU rev 11 Marked from GREC version sent 3/20/17 at 3:45pm v. GRU Rev 8 dated 3/18/17 and adding GRU’s reference to the NDA termination in Rev 10 dated 3/20/17


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March 21 _________________, 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties’ intent to cooperate in good faith to negotiate a definitive agreement (the “Purchase and Sale Agreement”) providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments (the “PPA”), shall be terminated at Closing of the Transaction (“Closing”). 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before Closing), GRU may terminate the Transaction and cease negotiations thereof. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a Purchase and Sale Agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC on or before ________________, 2017.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a Purchase and Sale Agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC has the right to attend any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a Purchase and Sale Agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”) ”) and terminated by GRU effective March 14, 2017.  The Parties also confirm that the Purchase and Sale Agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the Purchase and Sale Agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  


(a)  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with the PPA.  The Parties retain all rights arising under the PPA.  Upon execution by a management representative of GRU and GREC, tThis Memorandum operates to stay the Dispute until a Purchase and Sale Agreement is executed by the parties pursuant to Section 3 above and during the stay GRU shall not withhold additional invoiced amounts other than those described in section (b) below.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  


(b)  After the Execution Date and during the stay of the Dispute, GRU shall not withhold amounts from GREC’s monthly invoices other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA., where such withholding is based only on either (i) consistent with past practice, one or more of GRU’s already-pending claims that are the subject of the Dispute and under which GRU has withheld invoiced amounts prior to March 19, 2017 (specifically:  shutdown charges, Available Energy on start-up, and payment decreases under Section 12.4.1 of the PPA), or (ii) a mathematical calculation error that may appear in such invoices.  GRU shall not retroactively withhold any amounts that have previously been paid under any GREC invoice.


(c)  The Parties agree that the Purchase and Sale Agreement shall include the following provisions:  (i) a further stay of the Dispute until Closing or termination of efforts to reach a Transaction; (ii) at Closing, GRU shall retain the $7,176,643  receive a credit from GREC in the amount of $7,428,899.98 that it has withheld as of March 19, 2017 (the “Retention Cap”), which is the amount withheld to date that is subject to claims in the Dispute; (iii) GRU will not withhold additional amounts after the Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall refund to GREC at Closing any amounts withheld after March 19, 2017 with interest as set forth in Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all obligations and payment of the amounts to be paid and retained in accordance with the Purchase and Sale Agreement shall operate as a full settlement and mutual release of all claims and counterclaims between the Parties in the Dispute; and (vi) at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  


(d)  If the Parties are unable to execute a mutually agreeable Purchase and Sale Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to allow GRU to keep the $7,176,643  provide a credit of the Retention Cap amount upon a successful Closing as noted above is without any concession or admission whatsoever of liability as to those amounts, which GREC maintains were improperly withheld under the PPA.  GREC has agreed to GRU’s retention of that amount solely in order to facilitate the Transaction contemplated by this Memorandum.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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GRU rev 11 Marked from GREC version sent 3/20/17 at 3:45pm v. GRU Rev 8 dated 3/18/17 and adding GRU’s reference to the NDA termination in Rev 10 dated 3/20/17


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March 21 _________________, 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties’ intent to cooperate in good faith to negotiate a definitive agreement (the “Purchase and Sale Agreement”) providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments (the “PPA”), shall be terminated at Closing of the Transaction (“Closing”). 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before Closing), GRU may terminate the Transaction and cease negotiations thereof. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a Purchase and Sale Agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC on or before ________________, 2017.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a Purchase and Sale Agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC has the right to attend any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a Purchase and Sale Agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”) ”) and terminated by GRU effective March 14, 2017.  The Parties also confirm that the Purchase and Sale Agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the Purchase and Sale Agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  


(a)  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with the PPA.  The Parties retain all rights arising under the PPA.  Upon execution by a management representative of GRU and GREC, tThis Memorandum operates to stay the Dispute until a Purchase and Sale Agreement is executed by the parties pursuant to Section 3 above and during the stay GRU shall not withhold additional invoiced amounts other than those described in section (b) below.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  


(b)  After the Execution Date and during the stay of the Dispute, GRU shall not withhold amounts from GREC’s monthly invoices other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA., where such withholding is based only on either (i) consistent with past practice, one or more of GRU’s already-pending claims that are the subject of the Dispute and under which GRU has withheld invoiced amounts prior to March 19, 2017 (specifically:  shutdown charges, Available Energy on start-up, and payment decreases under Section 12.4.1 of the PPA), or (ii) a mathematical calculation error that may appear in such invoices.  GRU shall not retroactively withhold any amounts that have previously been paid under any GREC invoice.


(c)  The Parties agree that the Purchase and Sale Agreement shall include the following provisions:  (i) a further stay of the Dispute until Closing or termination of efforts to reach a Transaction; (ii) at Closing, GRU shall retain the $7,176,643  receive a credit from GREC in the amount of $7,428,899.98 that it has withheld as of March 19, 2017 (the “Retention Cap”), which is the amount withheld to date that is subject to claims in the Dispute; (iii) GRU will not withhold additional amounts after the Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall refund to GREC at Closing any amounts withheld after March 19, 2017 with interest as set forth in Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all obligations and payment of the amounts to be paid and retained in accordance with the Purchase and Sale Agreement shall operate as a full settlement and mutual release of all claims and counterclaims between the Parties in the Dispute; and (vi) at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  


(d)  If the Parties are unable to execute a mutually agreeable Purchase and Sale Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to allow GRU to keep the $7,176,643  provide a credit of the Retention Cap amount upon a successful Closing as noted above is without any concession or admission whatsoever of liability as to those amounts, which GREC maintains were improperly withheld under the PPA.  GREC has agreed to GRU’s retention of that amount solely in order to facilitate the Transaction contemplated by this Memorandum.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Bielarski, Edward J
To: Crawford, Margaret A
Subject: FW: Resend of Executed GREC/GRU MOU
Date: Friday, March 10, 2017 8:14:11 AM
Attachments: att00001.htm


att00002.htm
grec mou executed.pdf
grec mou rev 4 - marked(001).pdf


Magi,
 
Please send to Andrew Caplan based on his open request.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Friday, March 10, 2017 8:13 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam
Subject: Resend of Executed GREC/GRU MOU
 
Mayor, Commissioners and UAB members,
 
I am in receipt of GREC's revision of the MOU I sent Mr. Gordon last Sunday.  I have
briefly reviewed the document and will review it with my team, but here is my preliminary
read:
 
GREC wants to sell the entity not assets, which is problematic for GRU. 
 
GREC would now like the previous offer of $ 750 million vs. GRU's new offer of $ 725
million, which goes down to $ 700 million at the close of business tommorrow.
 
GREC has reduced the exclusivity period to 3 months, which is shorter than the 7 months we
have to complete the transaction.  This is a math problem, which does not compute.
 
GREC has converted the interest rate protection at 3.75 percent to an option on GRU 's part
to terminate if 30 year US Treasuries rise 100 basis points over the current 3.11 percent.
 Quite frankly, GRU doesn't value US Treasuries as much as the MMD index which tracks
30 year tax-exempt bond rates on AAA bonds.  The 100 basis point spread is too large and
it's the wrong index.
 
GREC has elected not to indemnify the city in any actions taken against the city when the
city simply acts on GREC's designation of any information as exempt from sunshine.  That's
unacceptable.
 
GREC wants GRU to agree to stop withholding amounts from bills until closing.  GRU needs
to continue exercise its rights under the PPA.
 
GREC wants the contract to be governed by the laws of New York.  I love New York, but



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej
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(Marked v. GRU draft no.3) 



MEMORANDUM OF UNDERSTANDING 



REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY 



This MEMORANDUM OF UNDERSTANDING REGARDING 



GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as 



of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal 



corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy 



Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the 



“Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the 



proposed purchase by GRU and sale of all ownership interests inby GREC, the owner  of that 



certain biomass electricity generating facility that is owned by GREC, located in the City of 



Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If 



executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith 



to negotiate a definitive agreement providing for the purchase by GRU and sale of all ownership 



interests in by GREC, owner of the Facility and all related assets, as identified in such agreement 



(the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of 



mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 



and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to 



negotiate a mutually acceptable definitive agreement for the Transaction that includes the 



following terms: 



1. Purchase and Sale.  The Transaction will provide for the sale and 



conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of all 



ownership interests in GREC the Facility and all assets, contracts, property, and rights that are part 



of the Facility or necessary for the ownership, operation or maintenance of the Facility 



(collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, 



subject to obtaining any required third party approvals and consents.  That certain Power Purchase 



Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a 



Biomass-Fired Power Production Facility between GRU and GREC dated April 29, 2009, together 



with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”)  



2. Price.  The purchase price and terms of payment will be seven hundred 



fiftytwenty five  million dollars ($750,25000,000), assuming financing by GRU through 



thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with  total 



interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will 



be paid in cash at Closing.  Should the 30-year U.S. Treasury total interest rate increase by more 



than 100 basis points above the current rate of 3.11% as of the time of Closing, cost assumed in 



the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase 



Price will be reduced by $1.5 million dollars for each basis point increase in the total interest cost, 



or (b) either party GRU may terminate the purchase/sale.  If the MOU is not executed by GREC 



by March 10, 2017 the purchase price and terms of payment will be seven hundred million dollars 



($ 700,000,000), assuming financing by GRU through thirty (30)-year utility system revenue 
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bonds issues by the City of Gainesville, Florida with total interest cost not to exceed three and 



three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at closing. 



3. Negotiation.  The Transaction will be subject to the negotiation and 



execution of a definitive agreement and associated legal documents.  Negotiations will begin with 



a proposed asset purchase and sale agreement supplied by GREC.  The Parties will use 



commercially reasonable efforts to complete negotiations and agree upon a definitive agreement 



for execution not later than four (4) months after the Execution Date, and to achieve Closing not 



later than seven (7) months after the Execution Date. 



4. Diligence.  The Transaction will be subject to the satisfactory completion 



by GRU of customary due diligence.  Effective as of the Execution Date and subject to the 



provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of 



the diligence process to facilitate timely and reasonable access for GRU and its representatives to 



the Facility and other Assets, and to the balance sheet ooks and maintenance records of GREC and 



the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and 



agrees that GREC may require that representatives of GREC be present in any meetings that 



representatives of GRU may have with the Facility operator or other third parties. 



5. Exclusivity.  Until three seven (37) months after the Execution Date, or such 



later date as may be specified in a definitive agreement executed by the Parties (the “Expiration 



Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and 



the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly 



or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any 



other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate 



with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity 



(other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the 



Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any 



additional restrictions on upstream ownership transfers that are not already covered by the PPA.  



Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, 



its members or anyone authorized to act on its or their behalf of any expression of interest or offer 



to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any 



other transaction that is substantially similar to, or that would preclude, the Transaction), and the 



terms and conditions of any such offer or expression of interest. 



6. Public Records and Confidentiality.  This Memorandum is a public record 



that will be disclosed to the public and discussed during public meetings of the Gainesville City 



Commission (“Commission”).  This Memorandum does not disclose any confidential verbal 



discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of 



November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).   ((Note: this 



sentence did not really make sense because individuals signed the NDA and those individuals are 



not parties to this MOU))  The Parties also confirm that the definitive agreement for the 



Transaction will be subject to Commission approval, and will be a public record that will be 



disclosed to the public and discussed during public Commission meetings.  Should either Party 



reasonably believe that specific written information provided in connection with this 



Memorandum or through due diligence, or included in the definitive agreement or otherwise 



provided in connection with the Transaction falls within a specific exemption under Florida’s 
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Public Record laws, the Party transmitting or providing such information shall submit such 



information to the receiving Party in a separate envelope that includes a general description of the 



information together with a reference to the specific Florida Statute or other law that deems such 



materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that 



information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public 



Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal 



reference provided by the transmitting Party.  If the receiving Party receives a public records 



request for any information that the transmitting Party has designated as exempt, the receiving 



Party will notify the transmitting Party through email notice.  The transmitting Party shall have no 



longer than five (5) business days after receipt of such notice to file any necessary court documents 



to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the 



transmitting Party timely files the necessary court documents, the receiving Party will not disclose 



the information until the conclusion of any proceedings.  If the transmitting Party fails to comply 



with any of the requirements in this section or fails to file any necessary court documents to prevent 



the receiving Party from disclosing materials as described herein, such failure shall be deemed as 



a waiver by the transmitting Party to the claim that any materials submitted by the transmitting 



Party constitute exempt information. The transmitting Party agrees that its designation of 



information as exempt may be challenged in court by any person or entity.  The transmitting Party 



agrees to indemnify and defend the receiving Party, its employees, agents and officials 



("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, 



related to the transmitting Party’s designation of materials as exempt and to hold harmless the 



Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs 



and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of 



or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any 



information provided, including any materials designated as exempt, will be distributed to 



members of staff, management and the relevant board and Commission members for evaluation 



and consideration of the Transaction. 



7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under 



American Arbitration Association (“AAA”) procedures that is pending in AAA 



Case No. 01-16-0000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims 



asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply 



of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired Power 



Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  .  GRU agrees to 



withhold no additional amounts invoiced by GREC under the PPA until the Closing, but shall 



retain the right to challenge and seek recovery of any such invoiced amounts if the Closing does 



not occur.  If the Closing shall occur, in consideration of the mutual benefits of the Transaction, 



the Parties intend that the Closing would settle and resolve all claims and counterclaims in the 



Dispute  that are then pending and have not been finally adjudicated by the arbitrator  without any 



payments owed from either Party to the other, except such payments as shall be made in respect 



of the Transaction at the Closing, and the Parties would execute the appropriate documents to 



effectuate the agreed upon settlement and release.    If the Closing does not occur, both parties 



shall retain the right to pursue any claims that they may have under the PPA, specifically including 



GRU’s right to challenge and seek recovery of invoiced amounts that have been paid subsequent 



to  the Execution Date. This Memorandum does not operate to stay the Dispute with regard to any 



pending motions, including pending claims/counterclaims that may be decided by Summary 



Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect 
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on those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the 



Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to 



pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator 



any necessary documentation to effectuate the partial stay described herein.   



8. Reservation of Rights.  The Parties’ execution of this Memorandum and 



their negotiation of the Transaction and associated discussions and communications shall not 



affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in 



the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this 



Memorandum and engages in negotiations and activities in connection with the Transaction 



independent of the Dispute and with all rights expressly reserved.   



9. Miscellaneous.  This Memorandum shall be governed by, and construed in 



accordance with, the law of the State of New YorkFlorida.  This Memorandum shall be executed 



first by an authorized management representative of GRU and by an authorized representative of 



GREC and, if so executed, the management representative of GRU shall present this Memorandum 



to the Commission for approval.  This Memorandum shall not be effective until approved and 



executed by the Commission.  The Sections of this Memorandum that are binding (as specified in 



the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of 



and be enforceable by the Parties and their successors and assigns if and only if signed and 



delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville 



by March 25, 2017 and shall otherwise be void and of no effect.  This Memorandum may be 



executed by facsimile or by documents sent in PDF via email and in any number of counterparts, 



all of which together shall constitute a single instrument and shall be considered an original for all 



purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each 



Party shall sign at least one counterpart. 



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be 



executed by their respective, duly authorized representatives as of the Execution Date. 



THE CITY OF GAINESVILLE, FLORIDA, 



D/B/A/ GAINESVILLE REGIONAL 



UTILITIES 



Recommended for approval by GRU 



Management 



By:       



Name:       



Title:       



GAINESVILLE RENEWABLE ENERGY 



CENTER, LLC 



 



By:       



Name:       



Title:       
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Approved by the City Commission 



By: ______________________________ 



Name: Lauren Poe 



Title: Mayor 



 



For GRU:  Approved as to form and legality: 



By:       



Name:       



Title:       



 



 












Give me Florida.
 
Let me remind you that I have not fully reviewed this revised MOU and I will be spending
time going over it with staff.  However, I still want you all to know what I know.  
 
 
Ed B


Sent from my iPad
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Thursday, March 09, 2017 9:05 PM
To: Bielarski, Edward J
Subject: Fwd: Executed GREC/GRU MOU
 


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Jim Gordon" <jgordon@emienergy.com>
Subject: Executed GREC/GRU MOU


Ed,


Attached please find an MOU executed by GREC on terms that have been
authorized by its board.
Also attached is a version marked to changes from your prior draft.
I’m confident that this MOU would result in a mutually beneficial transaction
that would save GRU’s ratepayers hundreds of millions of dollars.
I look forward to hearing from you.


Best regards, 


Jim



mailto:jgordon@emienergy.com

mailto:jgordon@emienergy.com

mailto:jgordon@emienergy.com






From: Bielarski, Edward J
To: "Davidarreola1@gmail.com"
Subject: FW: MOU revision
Date: Tuesday, March 07, 2017 2:00:05 PM
Attachments: grec mou rev 3 - final.docx


BTW, here’s the whole communication
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Sunday, March 05, 2017 10:11 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: MOU revision
 
Jim,
 
 
As I enjoy sitting in my office, drinking a decaf coffee on a sunny and utterly magnificent morning
here in Gainesville, I can’t help but reflect on why GREC hasn’t executed what my team and I believe
is a fair and equitable memorandum of understanding from GRU.  All of our  analysis shows that $
750 million is within the high end of the net present value of your future cash flow from the plant. 


On our part, it provides appropriate savings to our customers and enough funds to drive our 21st


century utility model.  From where I come from it’s a “win-win-win”.
 
Speaking of where I come from, my wife and I were surprised this Saturday by an unexpected visit by
a couple of old friends from Pittsburgh.  We had a great time taking them around town and extolling
life in Gainesville.  When Melinda and I got back home, we both expressed a sense of rekindling with
old spirits and realizing that sometimes you don’t know what you got ‘till its gone.  That’s a powerful
message.
 
Given both our ages, I’m sure you remember the wonderful Joni Mitchell’s rendition of Big Yellow
Taxi in which she sings, ”They paved paradise and put up a parking lot..”  The underlying
environmental message is so apt today, but the lyric that comes to my mind is:


 
Don’t it always seem to go, that you don’t know what you got ‘til its gone.


 
In that spirit, let me help you understand the realization of the value of the MOU I sent to you on


February 17th and revised this past Friday:  GRU hereby revises the purchase price downward to $


725 million and if not accepted by this Friday, March 10th the purchase price will be revised further
downward to $ 700 million.
 



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred twenty five fifty million dollars ($72550,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the total interest costrate assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced proportionately by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party may terminate the purchase/sale.  If the MOU is not executed by GREC by March 10, 2017 the purchase price and terms of payment will be seven hundred million dollars ($ 700,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issues by the City of Gainesville, Florida with total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at closing.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU GREC.  The Parties will use best commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten seven (107) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA. ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two no longer than five (52) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on any claims and counterclaims those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						























-1-









I’ll leave you with the full set of lyrics from Joni Mitchell’s song:


"Big Yellow Taxi"


They paved paradise
And put up a parking lot


With a pink hotel, a boutique
And a swinging hot SPOT


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


They took all the trees
And put them in a tree museum
Then they charged the people


A dollar and a half just to see 'em
Don't it always seem to go,


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


Hey farmer, farmer
Put away that DDT now


Give me spots on my apples
But LEAVE me the birds and the bees


Please!
Don't it always seem to go


That you don't know what you've got
‘Til its gone


They paved paradise
And put up a parking lot


Late last night
I heard the screen door slam


And a big yellow taxi
Come and took away my old man


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


I said
Don't it always seem to go


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot







 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Bielarski, Edward J
To: Jim Gordon
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: RE: Response to revised MOU
Date: Wednesday, March 15, 2017 8:34:31 PM
Attachments: grec - gru mou rev 7.docx


Jim,
 
While I appreciate the Board’s concession to allow GRU to retain the withheld monies of $
7,176,643 at the Closing, I don’t think you fully appreciate my viewpoint here.
 
The idea that I would “give away” a right in the PPA, specifically the right to withhold
payments from the GREC invoices prior to Closing will insure a political firestorm and
rightfully so.  I expect both GREC and GRU to conduct themselves in accordance with the
rights they bargained for under the PPA until the Closing.  Also the $ 10 million isn’t a
willy-nilly amount pulled out of the air.  It represents GRU’s estimate of GREC’s over-
billings from August, 2015 through November, 2017 during which time GREC had rendered
the Facility ineligible for Available Energy payments under the PPA by conducting
maintenance on critical components of the Facility.  In GRU’s March 6, 2017 filing we
identified 103 events of “lockout – tagout’s” of complex components, which when tagged out
cannot be operated and thus leave the plant unable to deliver Dependable Capacity.
 
In GRU’s review of plant repair tickets, Energy supply staff actually found multiple tickets
for repairs, which had been labeled as outage work, in the year GREC denied the need to
perform an outage.  We are comfortable, need be to taking this issue through the remainder
of arbitration.  In fact, the whole issue of Available Energy also includes the facility’s early
layup of the boiler, delayed startups and a host of operational issues. But I don’t want to go
there.  I think the most important issue for both GRU and GREC is to close on this mutually
beneficial transaction
 
If you and the Board are concerned about labeling the $ 10 million as a reduction or credit to
the purchase price I have modified the MOU to reflect it as a payment at Closing.  In addition
I’ve retained GRU’s ability to withhold under the PPA
 
Jim, I believe we have done something special here.  In an environment of ill-will towards
the parties and a general distrust of both GRU and GREC we have negotiated a good deal for
GREC and a good deal for GRU.  We have shared our MOU modifications in the sunshine
and I have held multiple meeting with the Commission, UAB, Chamber of Commerce and
shared the concepts in the Gainesville Sun.
 
We are close to bringing closure on a deal long overdue.  I know you know it’s a good deal. 
You know that I know that the deal will save millions for our customers.  Give it the send-off
it needs to fight the political forces ready to snatch defeat from the jaws of victory.  The $ 10
million and ability to keep our rights under the PPA are as important to GREC as they are to
GRU.  The items are vitally important in gaining a recommendation from the UAB and final
approval from the City Commission.  
 
Take the deal.  It’s may be your best deal ever and you’ve had a boat load.
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before  Closing), GRU may terminate the purchase/sale. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. This Memorandum operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall provide a) a further stay of the Dispute until Closing, b) that at Closing, GRU retains all sums of money  that it has withheld to date and that are the subject of the Dispute, c) that at Closing, GREC shall provide a pay ten million dollars ($10,000,000) credit to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the parties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Wednesday, March 15, 2017 6:18 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.; Jim Gordon
Subject: Response to revised MOU
 
Ed,
       Thanks for your response. 
 At Section 7 (as attached) GREC would allow GRU at Closing to keep the full amount of $7,176,643
that has been withheld to date in settlement and release of all claims, provided that GRU not
withhold additional amounts, but with GRU retaining the right to challenge and recover any
amounts if we do not close.  We cannot agree to any additional credit. If there is no Closing, all
parties would retain all rights and claims under the PPA.
  Attached is our marked version of your last MOU.
Sincerely,
Jim








From: Cottle, Lisa A.
To: Bielarski, Edward J; Waratuke, Elizabeth A.
Cc: "Jbirenbaum@winston.com"
Subject: RE: Draft MOU
Date: Friday, February 17, 2017 5:29:37 PM
Attachments: gru-mou_(8598308)_(4).docx


redline-gru-mou - 8598308_4 (2-17-17)_(8621592)_(1).pdf


Communicated in connection with confidential settlement negotiations:
 
Ed and Liz,
 
Attached is a revised draft of the MOU, with the changes we discussed today.  Also
attached is a redline showing changes to the draft sent yesterday.  We are happy to
discuss at your convenience.  I will be out of town next week (Feb 20-24) but I will be
available to take calls and make further revisions.  It just might take a little longer for
me to respond to emails and phone calls.
 
Have a good weekend.
 
Best regards,
Lisa
 
 
From: Cottle, Lisa A. 
Sent: Thursday, February 16, 2017 11:24 AM
To: Bielarski, Edward J (BielarskiEJ@gru.com) <BielarskiEJ@gru.com>; Waratuke, Elizabeth A.
<waratukeea@cityofgainesville.org>
Subject: Draft MOU
 
Communicated in connection with confidential settlement negotiations:
 
Ed and Liz,
 
Attached is a draft MOU concerning a potential purchase of the GREC facility.  I look
forward to your comments. Liz, please let me know if we missed anything in the
reservation of rights language in Section 9.  Thank you.
 
Best,
Lisa
 
 
Lisa A. Cottle
Partner
Winston & Strawn LLP
101 California Street
San Francisco, CA 94111-5840


D: +1 (415) 591-1579



mailto:lcottle@winston.com

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=waratukeea

mailto:jbirenbaum@winston.com









W&S Draft dated February 17, 2017


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, d/b/a/ Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of the confidential discussions of the Parties in respect of the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  The Parties intend to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  This Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, the Parties intend to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.


2. Price.  The purchase price and terms of payment will be as agreed by the Parties, although the Parties currently anticipate that the purchase price will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at the closing of the Transaction (“Closing”).  Should the interest rate assumed in the Purchase Price exceed the rate specified above, the Parties agree that the Purchase Price will be reduced proportionately.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU.  The Parties will use best efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten (10) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Confidentiality.  The Parties agree that this Memorandum, once executed by both Parties, will be a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission, and will not be designated as confidential under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ negotiations and discussions regarding the Transaction, and all associated documents, information, and communications, shall be treated as confidential information that is subject to the NDA.


7. Dispute and PPA.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  The Parties intend to terminate the PPA concurrently with the Closing.


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed by authorized representatives of GRU and GREC.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


By:						
Name:						
Title:						


For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC


By:						
Name:						
Title:						
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY



This MEMORANDUM OF UNDERSTANDING REGARDING
GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as
of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, d/b/a/
Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC
(“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal
elements of the confidential discussions of the Parties in respect of the proposed purchase by
GRU and sale by GREC of that certain biomass electricity generating facility that is owned by
GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable
Energy Center (the “Facility”).  The Parties intend to cooperate in good faith to negotiate a
definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all
related assets, as identified in such agreement (the “Transaction”).  This Memorandum
constitutes a statement of mutual interest and does not result in any legally binding obligations,
except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the
foregoing, the Parties intend to negotiate a mutually acceptable definitive agreement for the
Transaction that includes the following terms:



Purchase and Sale.  The Transaction will provide for the sale and1.
conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of
the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary
for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be
identified and agreed to by the Parties in the definitive agreement, subject to obtaining any
required third party approvals and consents.



Price.  The purchase price and terms of payment will be as agreed by the2.
Parties, although the Parties currently anticipate that the purchase price will be not less than $
[_____________] nor more than $ [_____________]seven hundred fifty million dollars
($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue
bonds issued by the City of Gainesville, Florida with an interest rate not to exceed three and
three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at the closing of the
Transaction (“Closing”).  Should the interest rate assumed in the Purchase Price exceed the rate
specified above, the Parties agree that the Purchase Price will be reduced proportionately.



Negotiation.  The Transaction will be subject to the negotiation and3.
execution of a definitive agreement and associated legal documents.  Negotiations will begin
with a proposed asset purchase agreement supplied by GRU.  The Parties will use best efforts to
complete negotiations and agree upon a definitive agreement for execution not later than four (4)
months after the Execution Date, and to achieve Closing not later than seven (7) months after the
Execution Date.



Diligence.  The Transaction will be subject to the satisfactory completion4.
by GRU of customary due diligence.  Effective as of the Execution Date and subject to the
provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of
the diligence process to facilitate timely access for GRU and its representatives to the Facility
and other Assets, and to the books and records of GREC and the third party operator of the
Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require
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that representatives of GREC be present in any meetings that representatives of GRU may have
with the Facility operator or other third parties.



Exclusivity.  Until [_____________]ten (10) months after the Execution5.
Date, or such later date as may be specified in a definitive agreement executed by the Parties (the
“Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of
the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its
behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility
or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or
unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer
from, any person or entity (other than GRU) relating to the possible acquisition of or investment
in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC
will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its
or their behalf of any expression of interest or offer to acquire or invest in all or any portion of
GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar
to, or that would preclude, the Transaction), and the terms and conditions of any such offer or
expression of interest.



Confidentiality. The Parties each acknowledge and confirm their6.
obligations under the The Parties agree that this Memorandum, once executed by both Parties,
will be a public record that will be disclosed to the public and discussed during public meetings
of the Gainesville City Commission, and will not be designated as confidential under the
Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and
executed by GREC as of November 21, 2016 (the “NDA”). The Parties each acknowledge and
confirm their obligations under the NDA, and further expressly confirm that this Memorandum,
the fact that the Parties are in’ negotiations and discussions regarding the Transaction, and all
associated documents, information, and communications, shall be treated as confidential
information that is subject to the NDA.



Dispute and PPA.  The Parties are engaged in an arbitral proceeding7.
conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA
Case No. 01-16-0000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims
asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply
of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired Power
Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing
shall occur, the Parties intend that the Closing would settle and resolve all claims and
counterclaims in the Dispute without any payments owed from either Party to the other, except
such payments as shall be made in respect of the Transaction at the Closing, and the Parties
would execute the appropriate documents to effectuate the agreed upon settlement and release.
The Parties intend to terminate the PPA concurrently with the Closing.



Reservation of Rights.  The Parties’ execution of this Memorandum and8.
their negotiation of the Transaction and associated discussions and communications constitute
negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408,
and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights
and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party
enters into this Memorandum and engages in negotiations and activities in connection with the
Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness
of a potential settlement as a result of the Closing as contemplated by Section 7 above.



-2-











W&S Draft dated February 16,17, 2017



Miscellaneous.  This Memorandum shall be governed by, and construed in9.
accordance with, the law of the State of Florida.  This Memorandum shall be executed by
authorized representatives of GRU and GREC.  The Sections of this Memorandum that are
binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall
inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This
Memorandum may be executed by facsimile or by documents sent in PDF via email and in any
number of counterparts, all of which together shall constitute a single instrument and shall be
considered an original for all purposes.  It shall not be necessary that any counterpart be signed
by each Party so long as each Party shall sign at least one counterpart.



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be
executed by their respective, duly authorized representatives as of the Execution Date.



THE CITY OF GAINESVILLE, FLORIDA,
D/B/A/ GAINESVILLE REGIONAL
UTILITIES



By:
Name:
Title:



For GRU:  Approved as to form and legality:



By:
Name:
Title:



GAINESVILLE RENEWABLE ENERGY
CENTER, LLC



By:
Name:
Title:
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From: Bielarski, Edward J
To: Jim Gordon
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: RE: Response to revised MOU from GREC
Date: Wednesday, March 15, 2017 12:09:57 PM


Dear Jim,
 
I am in receipt of your message concerning our continuing negotiations.  Thank you for reducing
GRU’s exposure to potential  market risks going forward.  I, again will talk with my folks about the
value you are offering and hop to get back to you as soon as possible.  I hope you stay safe in the
winter wonderland you are experiencing in Boston!
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Wednesday, March 15, 2017 10:54 AM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: Re: Response to revised MOU from GREC
 
Dear Ed,
 
            In our discussions before and after receiving your MOU of February 21, 2017, I reported to you
a set of terms from my Board and a price range for selling the GREC facility between the high seven
hundred million dollars to a minimum of seven hundred and fifty million dollars. While we’ve
accommodated GRU on your requested term changes, the Board remains firm on the minimum seven
hundred and fifty million dollar price. We can, however, agree to your prior proposal of a contingency
out at a 50 bps. increase to the 30 year US Treasury rate, which would substantially limit GRU’s
exposure to potential interest rate increases.


            As I stated in my last letter, we are willing to sell you the facility and allow you to capitalize on
the hundreds of millions of dollars in customer savings you have identified through your cost of capital
and operational synergy advantages. But we are also content to continue owning and operating our
facility. I look forward to hearing from you.


Sincerely,


Jim


 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Tuesday, March 14, 2017 at 9:15 AM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>, "Brown,
Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A." <waratukeea@cityofgainesville.org>
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Subject: RE: Response to revised MOU from GREC
 
Jim,
 
Although I have a unique flare for expression and can be disarmingly playful at times, it cannot be
denied that I am serious in my pursuit of a mutually beneficial transaction between GREC and GRU. 
Rest assured that my team and I are committed to our current negotiation process. 
 
That said I want to thank you and the GREC Board of Directors for the thoughtful consideration of
the terms and conditions of the MOU.  In your latest communication, I appreciate the Board’s
compromise on seven (7) of the eight (8) issues surrounding the MOU.  This is important as well as
constructive and shows a real willingness to enter into and close a sale for the GREC facility.
 
At this point, I believe we are down to two items; the purchase price and the “spread” on the
interest rate contingency.  Actually, I view these two items as one.  During this process I have
considered the spread as a contingent additional purchase price.  So, when GRU placed the first
written offer on the table at $ 750 million with a 25 basis point (“bp”) spread, I considered that to
equate to a $ 787.5 million worst case offer ($ 750 million plus 25 bps @ $ 1.5 million a bp).
 
On the other hand, the nature of your counter offers have led me to extrapolate that too low a
spread places a higher risk of GRU being able to terminate the transaction during market
disturbances.  It helps me understand why GREC’s latest offer rests at a 75 bp spread. 
Unfortunately, based on my rationale, that still equates to a worst case offer of $ 862.5 million. 
That’s $ 75 million more under a worst case scenario for GRU than our opening offer.
 
If you understand this viewpoint, I think you will understand that we will need to make one last
compromise in order to close this MOU.  Therefore, I propose that GRU accept the MOU, as written
in your Marked v. GRU Rev 4, except for the following:
 


·         GRU accepts a 65 bp spread as an interest rate contingency.  Based on the latest history of
30 US Treasuries that spread is at a level which will afford GREC reasonable assurance that
the interest rate market will not “crater the deal”.
 


·         In consideration of accepting an additional 15 bps of interest rate risk, GRU accepts a
purchase price of $ 715 million.  From a worst case perspective that values the transaction
at $ 812.5 million ($ 715 million plus 65 bps @ $ 1.5 million a bp).


I strongly believe that these revisions will be acceptable to both the City Commission and the UAB,


although I’d like to extend the approval date until April 15th to insure adequate public discussion.  I
also think this transaction will fulfill the original intention of both parties when you, Jim entered onto
the Gainesville stage.  Speaking of stages, in closing I’ll leave you with some lyrics from one of the
best to perform on stage, Kenny Rogers:
 
 


You've got to know when to hold 'em
Know when to fold 'em







Know when to walk away
And know when to run


You never count your money
When you're sittin' at the table


There'll be time enough for countin'
When the dealin's done


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Monday, March 13, 2017 4:22 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: Re: Response to revised MOU from GREC
 
Ed,
 
Your last two emails to me and the ultimatums contained in those emails have caused the GREC
Board of Directors to question whether there is serious interest for GRU to enter into and close a
sale for the GREC facility.
 
You approached me with GRU's interest in purchasing the facility. You requested I approach my
Board for the required parameters of a deal. I fulfilled your request and communicated back to you
an acceptable price range and outline of terms. We had several discussions leading up to your first
MOU you sent us on February 21. You inserted a number of terms in that MOU and further revisions
of the MOU that did not mesh with our initial discussions and deal parameters.  Yet, we feel we have
been responsive and flexible in trying to understand your positions and negotiating a deal that is fair
to both parties.
 
     Here is our response to your March 10 email and an attached revised MOU.
 
 
         1. We left the draft as an asset sale but think an entity sale warrants a discussion with your
attorneys. Conceptually we are open to an asset deal, but    would like to discuss this further.
 
          2. We are not going to reduce our $750mm purchase price.
 
          3. We are willing to compromise and tie your interest rate contingency to a rate increase of 75
bps (midway between 100 and 50 bps).
 
          4.  We would also accommodate you on your 4 month request on Exclusivity.
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          5.  Regarding the Public Records issue, we can accept your language regarding indemnity for
damages, other than GRU’s own legal fees. 
 
           6. GREC and GRU would reserve all rights under the PPA.
 
            7. We would accommodate you on utilizing Florida law rather than New York law.
 
            8. We would agree to extend the expiration of the agreement to March 31, 2017.
 
        You have communicated to your stakeholders that because of your inherent cost of capital
advantages and operational synergies, the purchase of the GREC facility by GRU could produce
hundreds of millions of dollars in savings for your customers. We are prepared to sell you the facility
and allow you to capitalize on this recognized opportunity or we are happy to continue owning and
operating our facility. The one thing we don't want to do is waste yours and our time and resources.
If you are unable to transact at our purchase price and at mutually acceptable terms then we will
have needlessly expended legal and professional fees and created false expectations with our
respective stakeholders.
We look forward to your response.
 
Sincerely,
Jim
 
 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Friday, March 10, 2017 at 4:01 PM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>, "Brown,
Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A." <waratukeea@cityofgainesville.org>
Subject: Response to revised MOU from GREC
 
Jim,
 
I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you, on behalf of
GREC.  In spite of the numerous modifications I believe it signifies a heightened level of engagement
between you and the other GREC partners.  If we are to execute a mutually beneficial transaction
between GRU and GREC that continued engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and its customers. 
I sense that you are projecting your inner Jim Croce when he sang his popular song from the 70’s
called, “You don’t mess around with Jim”:


 
“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the mask off the


old Lone Ranger.  And you don’t mess around with Jim.”
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In all seriousness, I think both organizations have a lot at stake here and I hope you understand from
my viewpoint the concerns I’ve  outlined below:
 


·         Conversion from asset sale to entity or ownership sale – A purchase of anything other
than the Facility is challenging for GRU.  First, it places us in jeopardy of having the value of
the Facility subject to state and local property taxes.  It also may impact the issuance of tax-
exempt bonds.  It will also subject GREC to the highest degree of due diligence, and
indemnification against liabilities of the GREC entity.  Finally, it makes the issue of the 1603
Grant part of the purchased liability, which GRU will not accept.


Furthermore, the current PPA envisioned an asset purchase by incorporating a Purchaser’s
Option to Purchase Facility in Section 27.  There are no references related to a purchase of
GREC vs. the Facility.
 


·         Price movement – I appreciate that you now understand the value of the price you had ($
750 million) before it was gone.  GRU moved the price to $ 725 million though the end of
business today, and it falls to $ 700 million tomorrow.  It’s that Croce’s song again:


“Last week he took all my money and it may sound funny, but I’ve come to get my money
back.”


 
·         Interest rate protection – While I appreciate GREC bargaining for zero interest rate


exposure, its simply not reasonable to expect GRU to absorb 100 basis points of risk
(amounting to $ 150 million).  Therefore, GRU would simply cap its risk at 50 basis points
over current 30 year Treasuries with an ability to terminate the contract.     
 


·         Exclusivity – Revising the exclusivity from 7 months to 3 months means that within our 4
month window of executing a definitive contract there will be a month in which GRU and
GREC may not have a final contract, but GREC will be allowed to “shop another buyer”.  
That’s not acceptable.  However, GRU would accept 4 months given that fact that once
under contract those additional 3 months are covered by that contract.
 


·         Public Records - Modifying the provision in which GRU requires GREC to indemnify it
against claims and actions by others against GRU, when GRU has simply carried out GREC’s
designation of information as exempt from public records is simply not fair and equitable.
 


·         Current suspension of withholdings under PPA – GRU will not give up its rights under the
PPA. 
 


·         Law of New York – GREC’s Facility is in Florida.  GRU is in Florida.  Laws governing public
records, real estate, and state environmental laws are in Florida.  Florida it is!
 


·         MOU binding date – With the aforementioned issues, there is very little likelihood that GRU
could gain approval by March 25, 2017 even if we were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU to me, I view
it as largely unresponsive to GRU’s offer and imposing more risk on GRU.  Therefore, I am attaching a
newly revised MOU, which includes revisions GRU can accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing GRU the







ability to terminate with a 50 basis point swing in the market and ii) to structure an asset sale as was
envisioned in the PPA and iii) a seven (7) window to close the transaction this is a great deal for
GREC and will allow GRU to recognize substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people strange to you.”
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Waratuke, Elizabeth A.
To: Bielarski, Edward J
Subject: RE: Executed GREC/GRU MOU
Date: Friday, March 10, 2017 9:51:17 AM


352 278 2703
 
From: Bielarski, Edward J 
Sent: Friday, March 10, 2017 9:50 AM
To: Waratuke, Elizabeth A.
Subject: Re: Executed GREC/GRU MOU
 
I just tried and couldn't get you.  Let me know when you are available


Sent from my iPad


On Mar 10, 2017, at 9:38 AM, Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>
wrote:


If you all want to talk I’m available  352 334 5011  Liz
 
From: Bielarski, Edward J 
Sent: Friday, March 10, 2017 9:21 AM
To: Waratuke, Elizabeth A.
Cc: Shalley, Nicolle M.
Subject: RE: Executed GREC/GRU MOU
 
Folks,
 
Darn technology!  Here it is.  Do you want to call me?
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Waratuke, Elizabeth A. 
Sent: Friday, March 10, 2017 8:59 AM
To: Bielarski, Edward J
Cc: Shalley, Nicolle M.
Subject: Re: Executed GREC/GRU MOU
 
Ed the attachment didn't come through 


Sent from my iPhone


On Mar 9, 2017, at 9:18 PM, Bielarski, Edward J <BielarskiEJ@gru.com>
wrote:


Response from Jim Gordon
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Sent from my iPad


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Subject: Fwd: Executed GREC/GRU MOU


Begin forwarded message:


From: "Jim Gordon"
<jgordon@emienergy.com>
To: "Jim Gordon"
<jgordon@emienergy.com>
Subject: Executed GREC/GRU MOU


Ed,


Attached please find an MOU executed by
GREC on terms that have been authorized
by its board.
Also attached is a version marked to
changes from your prior draft.
I’m confident that this MOU would result in
a mutually beneficial transaction that would
save GRU’s ratepayers hundreds of millions
of dollars.
I look forward to hearing from you.


Best regards, 


Jim
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From: Bielarski, Edward J
To: Jim Gordon
Subject: Execution date
Date: Wednesday, March 22, 2017 9:00:57 PM


Jim,


Would you kindly resend the whole MOU with the execution date left blank along your signature.  The
execution date will be completed when the mayor signs on behalf of the commission.


Ed B


Sent from my iPad
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From: Bielarski, Edward J
To: Crawford, Margaret A
Subject: FW: GREC Analysis
Date: Tuesday, March 14, 2017 2:17:38 PM
Attachments: grec analysis_3.01.17.pdf


Magi,
 
Please find Goldmans latest report
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Kalidindi, Yamini [mailto:Yamini.Kalidindi@gs.com] 
Sent: Wednesday, March 01, 2017 4:54 PM
To: Locke, Justin M; Bielarski, Edward J
Cc: Byrne, Daniel; Toporek, Jill; Chapman, Andrew
Subject: GREC Analysis
 
Ed and Justin,
 
Please find attached a presentation outlining the latest GREC buyout analysis. Please note that results
of the analysis are preliminary and subject to change as we receive updated information from GRU. A
full list of assumptions used in the analysis is included on page 2 of the presentation. The analysis
shows a broad range of outcomes based on a number of variables, including the purchase price, and
we encourage GRU to evaluate this full spectrum of results.
 
Whereas in our previous discussions we focused heavily on the discounted cash flow approach and
aggregate NPV savings, the attached analysis focuses on determining the annual cost savings to GRU
between remaining in the GREC PPA and purchasing the GREC plant, including any ongoing
maintenance and other costs on the GREC property post buyout.
 
Assuming a $700mm purchase price, 95% plant availability, and debt financing the purchase price with
an assumed 3.50% GRU cost of capital, we estimate the potential net benefit to GRU could be
$453mm in present value savings as further detailed in pages 6-8 of the presentation. In an attempt to
further quantify the impact of the buyout on GRU and its balance sheet, the presentation also analyzes
the impact of the buyout on current adjusted debt service coverage assuming a full debt financing of
the purchase price. Page 12 discusses the results of this analysis in further detail. That said, the
results discussed above represent just one of many outcomes and to provide a range of possibilities,
we looked at various sensitivities based on plant availability, GRU’s cost of capital and GREC purchase
price. Pages 9-10 lay out the results of these sensitivities.
 
As always, we welcome the opportunity to discuss this presentation in more detail and update
assumptions used in the analysis to best reflect the impact to GRU. Please feel free to reach out to the
team with any questions.
  
Best,
GS Team
 
 
Yamini Kalidindi
Public Sector & Infrastructure                Goldman                  
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Presentation to:



GREC Considerations



March 1, 2017



Goldman Sachs does not provide accounting, tax, or legal advice.  Notwithstanding anything in this document to the contrary, and except as required to enable 
compliance with applicable securities law, you (and each of your employees, representatives, and other agents) may disclose to any and all persons the US federal 
income and state tax treatment and tax structure of the transaction and all materials of any kind (including tax opinions and other tax analyses) that are provided to 
you relating to such tax treatment and tax structure, without Goldman Sachs imposing any limitation of any kind.



GRU INTERNAL
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Public Sector and Infrastructure Banking Disclaimers



Goldman Sachs Is Not Acting as a Municipal Advisor 



Goldman, Sachs & Co. (“Goldman Sachs“) is providing the information contained in this document in reliance on the exemption from the definition of municipal advisor in Section 
15Ba1-1(d)(3)(vi) of the Securities Exchange Act of 1934, as amended (the “Act”).  The information contained herein is for discussion purposes only in anticipation of serving as 
underwriter to the Gainesville Regional Utilities (the “Issuer”) . The primary role of Goldman Sachs, as an underwriter, is to purchase securities, for resale to investors, in an arm’s-
length commercial transaction between the Issuer and Goldman Sachs and Goldman Sachs will act is its own interest and has financial and other interests that differ from those of the 
Issuer. Goldman Sachs is not acting as a municipal advisor, financial advisor or fiduciary to the Issuer or any other person or entity and does not owe a fiduciary duty to the Issuer or 
any other person or entity with respect to the information contained herein. Prior to taking any actions contemplated herein, the Issuer should consult with its own financial and/or 
municipal, legal, accounting, tax and other advisors, as applicable, to the extent it deems appropriate. If the Issuer would like a municipal advisor in this transaction that has legal 
fiduciary duties to the Issuer, then the Issuer is free to engage a municipal advisor to serve in that capacity.  This material is not a commitment by the Issuer or Goldman Sachs to 
undertake any transaction contemplated herein. 



Investment Banking Division Communication 



This communication, and any accompanying information, has been prepared by the Investment Banking Division of Goldman Sachs for your information only and is not a product of 
the research departments of Goldman Sachs. All materials, including proposed terms and conditions, are indicative and for discussion purposes only. Finalized terms and conditions 
are subject to further discussion and negotiation. Any opinions expressed are our present opinions only and Goldman Sachs is under no obligation to update those opinions. All 
information, including any price indications provided is supplied in good faith based on information which we believe, but do not guarantee, to be accurate or complete; we are not 
responsible for errors or omissions contained therein. Certain transactions, including those involving derivatives, give rise to substantial risk and are not suitable for all investors. 
Goldman Sachs does not provide accounting, tax or legal advice; however, you should be aware that any proposed indicative transaction could have accounting, tax, legal or other 
implications that should be discussed with your advisors and /or counsel. Certain provided information may be based on Goldman Sachs' own good faith understanding of the 
application of certain accounting rules as they apply to qualifying hedges and non-hedging derivatives. Goldman Sachs makes no representation as to whether its understanding of 
certain accounting rules is correct and, by providing such information, is not providing you with any accounting advice, including, without limitation, any advice regarding the 
appropriateness of hedge accounting for a particular derivative transaction or the potential income statement impact of such derivative transaction or the analyzed portfolio of 
transactions. In addition, we mutually agree that, subject to applicable law, you may disclose any and all aspects of any potential transaction or structure described herein that are 
necessary to support any U.S. federal income tax benefits, without Goldman Sachs imposing any limitation of any kind. We are under no obligation to extend, renew or otherwise 
restructure any proposed indicative transaction. All information provided was supplied in good faith based on information which we believe, but do not guarantee, to be accurate or 
complete; however, we are not responsible for errors or omissions that may occur. Further information regarding this material may be obtained upon request.



General Statement of Distribution Principles



Goldman Sachs is committed to managing securities offerings such that our clients are treated fairly and to conducting our business with integrity and according to proper standards.  
Our policy is that the pricing of book-built securities offerings and allocations to investors should be transparent to the issuer or seller(s), consistent with our responsibilities to our 
investing clients.  We will endeavor to make available to the issuer or seller(s) relevant information to make its own, independent decision with respect to the price, structure, timing 
and other terms of the offering.  The investors to whom we allocate securities may also be clients of Goldman Sachs or have other relationships with the firm.  To the extent that actual 
or potential conflicts arise between the interests of such investors and those of the issuer or seller(s), we will endeavor in good faith to manage such conflicts fairly.  We will not make 
allocations as an inducement for the payment of excessive compensation in respect of unrelated services, in consideration of the past or future award of corporate finance business, or 
expressly or implicitly conditional upon the receipt of other orders for investments or the purchase of other services.  Where we underwrite an offering or otherwise guarantee a price in 
connection with an offering, we will take into account our prudential responsibilities to manage our risk properly when determining allocations and their manner and timing.
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Assumptions for GREC Buyout Analysis



Assumptions



Plant Assumptions
Capacity (MW) 102.5
Availability Factor 95%
Fixed O&M ($/MWh) $23.00
Non-Fuel Energy Charge ($/MWh) $56.15 
2016 Property Tax $6,655,000
Property Tax Growth (1.00)%
GRU Post Buyout Cost Assumptions
Fixed O&M1 $6,000,000
Property Tax1 $1,200,000
Term
PPA End Date 12/31/2043
PV/Analysis Date 12/31/2016
PV Assumptions
GRU Discount Rate 3.50%
GREC Buyout Financing Assumptions
Purchase Price $500mm - $1,100mm
Cost of Issuance 1%
Debt Issuance



Fixed Rate 85%
Variable Rate 15%
Fixed Interest Rate 3.60%
Variable Interest Rate 2.75%
Weighted Average All-In TIC 3.49%



1. Source: GRU 
2. Page 75 of 2015 Audit
3. (Revenues – Expenses – GFT – Fixed Payments Under GREC) / (Aggregate Bond Debt Service + Fixed Payments Under GREC)
4. Sales and service charges + Amounts to be recovered from future revenue + Other operating revenue + Interest income 
5. O&M plus Administrative and General
6. Based on most recent OS (post 2014B financing), represents 2015 debt service.



Rate Impact Analysis



GRU Revenues from Electric Customers2



Residential $47,154,380 



Non-Residential $59,867,164 



Fuel Adjustment $157,197,363 



Total $264,218,907 



1% of Revenues from Electric Customers $2,642,189 



DSC Impact Analysis3



Operating Revenues4 $434,251,439 



Revenue Growth 1.50%



Operating Expenses5 $270,982,823 



Expense Growth 2.00%



General Fund Transfer $34,892,425 



GFT Growth 1.00%



Existing Bond Debt Service6 $57,870,018 
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Annual GRU Costs Under GREC PPA
($000s)



Note: Analysis assumes GREC is never dispatched because marginal cost of replacement power  purchased in market is less than variable cost of running GREC plant for 
life of PPA.



1. Non-Fuel Charge = $56.15/MWh
2. Fixed O&M = $23.00/MWh



2016 2017 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027



GRU Status Quo Payments Under GREC



Capacity (MW) 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5



Availability (%) 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0%



Hours 8,784 8,760 8,760 8,760 8,784 8,760 8,760 8,760 8,784 8,760 8,760 8,760



Plant Availability (MWh) 855,342 853,005 853,005 853,005 855,342 853,005 853,005 853,005 855,342 853,005 853,005 853,005



Fixed PPA ($/MWh) $86.93 $86.87 $86.80 $86.72 $86.62 $86.57 $86.50 $86.42 $86.33 $86.28 $86.21 $86.14



Non-Fuel Charge ($)1 $48,027 $47,896 $47,896 $47,896 $48,027 $47,896 $47,896 $47,896 $48,027 $47,896 $47,896 $47,896



Fixed O&M ($)2 $19,673 $19,619 $19,619 $19,619 $19,673 $19,619 $19,619 $19,619 $19,673 $19,619 $19,619 $19,619



Property Taxes ($) $6,655 $6,588 $6,523 $6,457 $6,393 $6,329 $6,266 $6,203 $6,141 $6,079 $6,019 $5,958



Total Payments ($) $74,355 $74,104 $74,038 $73,973 $74,093 $73,844 $73,781 $73,718 $73,841 $73,595 $73,534 $73,474



PV of  Annual Costs (@3.5%) $1,270,053
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Annual GRU Costs Under GREC PPA
($000s)



Note: Analysis assumes GREC is never dispatched because marginal cost of replacement power  purchased in market is less than variable cost of running GREC plant for 
life of PPA.



1. Non-Fuel Charge = $56.15/MWh
2. Fixed O&M = $23.00/MWh



2028 2029 2030 2031 2032 2033 2034 2035 2036 2037 2038 2039



GRU Status Quo Payments Under GREC



Capacity (MW) 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5



Availability (%) 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0%



Hours 8,784 8,760 8,760 8,760 8,784 8,760 8,760 8,760 8,784 8,760 8,760 8,760



Plant Availability (MWh) 855,342 853,005 853,005 853,005 855,342 853,005 853,005 853,005 855,342 853,005 853,005 853,005



Fixed PPA ($/MWh) $86.05 $86.00 $85.93 $85.86 $85.77 $85.73 $85.66 $85.60 $85.51 $85.47 $85.40 $85.34



Non-Fuel Charge ($)1 $48,027 $47,896 $47,896 $47,896 $48,027 $47,896 $47,896 $47,896 $48,027 $47,896 $47,896 $47,896



Fixed O&M ($)2 $19,673 $19,619 $19,619 $19,619 $19,673 $19,619 $19,619 $19,619 $19,673 $19,619 $19,619 $19,619



Property Taxes ($) $5,899 $5,840 $5,782 $5,724 $5,666 $5,610 $5,554 $5,498 $5,443 $5,389 $5,335 $5,282



Total Payments ($) $73,599 $73,355 $73,297 $73,239 $73,367 $73,125 $73,069 $73,014 $73,144 $72,904 $72,850 $72,797



PV of  Annual Costs (@3.5%) $1,270,053
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Annual GRU Costs Under GREC PPA
($000s)



Note: Analysis assumes GREC is never dispatched because marginal cost of replacement power  purchased in market is less than variable cost of running GREC plant for 
life of PPA.



1. Non-Fuel Charge = $56.15/MWh
2. Fixed O&M = $23.00/MWh



2040 2041 2042 2043



GRU Status Quo Payments Under GREC



Capacity (MW) 102.5 102.5 102.5 102.5



Availability (%) 95.0% 95.0% 95.0% 95.0%



Hours 8,784 8,760 8,760 8,760



Plant Availability (MWh) 855,342 853,005 853,005 853,005



Fixed PPA ($/MWh) $85.26 $85.22 $85.16 $85.10



Non-Fuel Charge ($)1 $48,027 $47,896 $47,896 $47,896



Fixed O&M ($)2 $19,673 $19,619 $19,619 $19,619



Property Taxes ($) $5,229 $5,176 $5,125 $5,073



Total Payments ($) $72,929 $72,692 $72,640 $72,589



PV of  Annual Costs (@3.5%) $1,270,053
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Annual GRU Costs Post-Buyout
($000s)



Note: Analysis assumes $700mm GREC purchase price, 1% COI, and 85/15 fixed/variable debt ratio



2017 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027



Annual GRU Costs Under GREC PPA (Status Quo)



Total Payments ($) $74,104 $74,038 $73,973 $74,093 $73,844 $73,781 $73,718 $73,841 $73,595 $73,534 $73,474



Annual GRU Costs Post-Buyout (Post-Buyout)



O&M ($) $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000



Property Taxes ($) $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200



Debt Service ($) $38,966 $39,402 $39,838 $40,458 $40,707 $40,645 $40,580 $40,703 $40,457 $40,396 $40,338



Total Payments ($) $46,166 $46,602 $47,038 $47,658 $47,907 $47,845 $47,780 $47,903 $47,657 $47,596 $47,538



∆ to Status Quo ($) $27,938 $27,436 $26,934 $26,435 $25,937 $25,936 $25,939 $25,939 $25,938 $25,938 $25,936



PV ∆ to Status Quo (@3.5%) ($) $452,999
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Annual GRU Costs Post-Buyout
($000s)



Note: Analysis assumes $700mm GREC purchase price, 1% COI, and 85/15 fixed/variable debt ratio



2028 2029 2030 2031 2032 2033 2034 2035 2036 2037 2038 2039



Annual GRU Costs Under GREC PPA (Status Quo)



Total Payments ($) $73,599 $73,355 $73,297 $73,239 $73,367 $73,125 $73,069 $73,014 $73,144 $72,904 $72,850 $72,797



Annual GRU Costs Post-Buyout (Post-Buyout)



O&M ($) $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000



Property Taxes ($) $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200



Debt Service ($) $40,460 $40,215 $40,161 $40,104 $40,228 $39,990 $39,930 $39,877 $40,008 $39,768 $39,713 $39,661



Total Payments ($) $47,660 $47,415 $47,361 $47,304 $47,428 $47,190 $47,130 $47,077 $47,208 $46,968 $46,913 $46,861



∆ to Status Quo ($) $25,939 $25,940 $25,936 $25,935 $25,939 $25,936 $25,939 $25,936 $25,936 $25,936 $25,937 $25,936



PV ∆ to Status Quo (@3.5%) ($) $452,999
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Annual GRU Costs Post-Buyout
($000s)



Note: Analysis assumes $700mm GREC purchase price, 1% COI, and 85/15 fixed/variable debt ratio



2040 2041 2042 2043



Annual GRU Costs Under GREC PPA (Status Quo)



Total Payments ($) $72,929 $72,692 $72,640 $72,589



Annual GRU Costs Post-Buyout (Post-Buyout)



O&M ($) $6,000 $6,000 $6,000 $6,000



Property Taxes ($) $1,200 $1,200 $1,200 $1,200



Debt Service ($) $39,793 $39,555 $39,502 $39,455



Total Payments ($) $46,993 $46,755 $46,702 $46,655



∆ to Status Quo ($) $25,936 $25,937 $25,938 $25,934



PV ∆ to Status Quo (@3.5%) ($) $452,999
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Sensitivity of Present Value to GRU Between Status 
Quo and Purchasing GREC



Relative Present Value At Various Plant Availabiltiy1 ($mm)



Relative Present Value At Various GRU’s Cost of Capital2 ($mm) 



Note: Relative value calculation assumes 1% total cost of issuance 
1. Assumes 3.50% GRU cost of capital for purposes of valuing status quo.
2. Assumes 95% plant availability for purposes of valuing status quo and alternative.



GREC Total Purchase Price



$500 $700 $900 $1,100



90% $ 589.6 $ 391.5 $ 193.5 $ (4.5)



95% $ 651.0 $ 453.0 $ 255.0 $ 56.9



100% $ 712.5 $ 514.5 $ 316.4 $ 118.4Pl
an



t A
va
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bi
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y



GREC Total Purchase Price



$500 $700 $900 $1,100



3.5% $ 651.0 $ 453.0 $ 255.0 $ 56.9



4.0% $ 615.3 $ 428.2 $ 241.1 $ 54.0



4.5% $ 582.4 $ 405.3 $ 228.3 $ 51.3
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Sensitivity of Gross Value to GRU Between Status 
Quo and Purchasing GREC



Relative Gross Value At Various Plant Availabiltiy1 ($mm)



Note: Relative value calculation assumes 1% total cost of issuance 
1. Assumes 3.50% GRU cost of capital for purposes of valuing status quo.



GREC Total Purchase Price



$500 $700 $900 $1,100



90% $ 918.6 $ 609.3 $ 300.0 $ (9.4)



95% $ 1,014.6 $ 705.3 $ 396.0 $ 86.6



100% $ 1,110.6 $ 801.3 $ 492.0 $ 182.6
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Estimated Impact to Electric Customer Revenues



Note: Analysis assumes $700mm GREC purchase price, 1% COI, and 85/15 fixed/variable debt ratio



2017 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027



Annual GRU Costs Under GREC PPA (Status Quo)



Total Payments ($) $74,104 $74,038 $73,973 $74,093 $73,844 $73,781 $73,718 $73,841 $73,595 $73,534 $73,474



Annual GRU Costs Post-Buyout (Post-Buyout)



O&M ($) $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000



Property Taxes ($) $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200



Debt Service ($) $38,966 $39,402 $39,838 $40,458 $40,707 $40,645 $40,580 $40,703 $40,457 $40,396 $40,338



Total Payments ($) $46,166 $46,602 $47,038 $47,658 $47,907 $47,845 $47,780 $47,903 $47,657 $47,596 $47,538



∆ to Status Quo ($) $27,938 $27,436 $26,934 $26,435 $25,937 $25,936 $25,939 $25,939 $25,938 $25,938 $25,936
As % of Electric Customer 
Revenues 10.57% 10.38% 10.19% 10.01% 9.82% 9.82% 9.82% 9.82% 9.82% 9.82% 9.82%
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Estimated Impact to Debt Service Coverage



SQ = Status Quo, based on 2015 audited financials. 
Note: Analysis assumes $700mm GREC purchase price. 
1. Based on  most recent OS (post 2014B financing).



GRU Coverage Analysis



Pro-Forma Post-Buyout Coverage Analysis



SQ 2015 2017 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027



Operating Revenues $ 434,251 $ 440,765 $ 447,377 $ 454,087 $ 460,899 $ 467,812 $ 474,829 $ 481,952 $ 489,181 $ 496,519 $ 503,967 $ 511,526 



Less: Annual ∆ to Status Quo 0 27,938 27,436 26,934 26,435 25,937 25,936 25,939 25,939 25,938 25,938 25,936



Operating Expenses $ 270,983 $ 276,402 $ 281,931 $ 287,569 $ 293,321 $ 299,187 $ 305,171 $ 311,274 $ 317,500 $ 323,850 $ 330,327 $ 336,933 



Less: Non-Fuel Charge (a) 48,027 47,896 47,896 47,896 48,027 47,896 47,896 47,896 48,027 47,896 47,896 47,896



Less: SQ Fixed O&M (b) 19,619 19,619 19,619 19,673 19,619 19,619 19,619 19,673 19,619 19,619 19,619



Less: SQ Property Taxes (c) 6,588 6,523 6,457 6,393 6,329 6,266 6,203 6,141 6,079 6,019 5,958



Plus: New O&M (d) 6,000 6,000 6,000 6,000 6,000 6,000 6,000 6,000 6,000 6,000 6,000



Plus: New Property Taxes (e) 1,200 1,200 1,200 1,200 1,200 1,200 1,200 1,200 1,200 1,200 1,200



Net Revenues $ 211,296 $ 203,329 $ 204,848 $ 206,357 $ 208,036 $ 209,332 $ 210,304 $ 211,257 $ 212,384 $ 213,126 $ 214,036 $ 214,931 



General Fund Transfer 34,892 35,416 35,947 36,486 37,034 37,589 38,153 38,725 39,306 39,896 40,494 41,101



Funds Available for DS $ 176,404 $ 167,913 $ 168,901 $ 169,870 $ 171,002 $ 171,743 $ 172,151 $ 172,532 $ 173,078 $ 173,231 $ 173,542 $ 173,829 



Debt Service 1 57,870 58,402 64,310 64,224 64,116 61,313 61,213 61,093 60,925 59,906 59,255 60,199



Plus: Fixed Payments PPA 48,027 0 0 0 0 0 0 0 0 0 0 0



Plus: GREC Buyout DS (f) 38,966 39,402 39,838 40,458 40,707 40,645 40,580 40,703 40,457 40,396 40,338



Agg. Debt Service $ 105,897 $ 97,368 $ 103,712 $ 104,063 $ 104,573 $ 102,019 $ 101,858 $ 101,673 $ 101,627 $ 100,363 $ 99,651 $ 100,536 



Adjusted DSC 1.67 x 1.72 x 1.63 x 1.63 x 1.64 x 1.68 x 1.69 x 1.70 x 1.70 x 1.73 x 1.74 x 1.73 x



Annual ∆ to Status Quo = (a+b+c)-(d+e+f) 27,938 27,436 26,934 26,435 25,937 25,936 25,939 25,939 25,938 25,938 25,936
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Agency Calculated Coverage 2015



1. Based on 2015 audit but adjusted for post-buyout



Agency 
Calculated
Coverage



2.2x 1.3x 1.6x



Agency 
Coverage 
Formula



Numerator
Annual revenues plus interest 
income 
– Annual cash operating expenses 
– General fund transfers
+ Debt service portion of PPA 
Denominator:
Aggregate annual debt service 
+ Debt service portion of PPA



Numerator
Total operating revenues 
– Total operating expenses 
– Non-operating income 
– Non-operating expenses 
+ Depreciation and non-cash expenses 
+ Interest expense on debt 
– General fund transfers 
+ Debt related contractual obligations
Denominator:
Annual debt service 
+ Fixed contractual obligations under PPA



Numerator:
FADS 
+ Fixed charges 
– General fund transfer/PILOT 
Denominator:
Total annual debt service 
+ Fixed charges



GS
Calculated 
Coverage1



1.7x 1.7x 1.7x











Appendix A:  DBC Packet Related to $700mm GREC Buyout Financing
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SOURCES AND USES OF FUNDS



Gainesville Regional Utilities
Illustrative GREC Buyout Financing



Dated Date 12/31/2016
Delivery Date 12/31/2016



Fixed Rate Variable Rate
Sources: Debt Debt Total



Bond Proceeds:
Par Amount 522,185,000.00 106,065,000.00 628,250,000.00
Premium 78,041,778.85 78,041,778.85



600,226,778.85 106,065,000.00 706,291,778.85



Fixed Rate Variable Rate
Uses: Debt Debt Total



Project Fund Deposits:
GREC Purchase Price 595,000,000.00 105,000,000.00 700,000,000.00



Delivery Date Expenses:
Cost of Issuance 5,221,850.00 1,060,650.00 6,282,500.00



Other Uses of Funds:
Contingency 4,928.85 4,350.00 9,278.85



600,226,778.85 106,065,000.00 706,291,778.85
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BOND SUMMARY STATISTICS



Gainesville Regional Utilities
Illustrative GREC Buyout Financing



Dated Date 12/31/2016
Delivery Date 12/31/2016
Last Maturity 06/30/2043



Arbitrage Yield 2.986261%
True Interest Cost (TIC) 3.414284%
Net Interest Cost (NIC) 3.646040%
All-In TIC 3.492898%
Average Coupon 4.405598%



Average Life (years) 16.354
Weighted Average Maturity (years) 16.134
Duration of Issue (years) 11.584



Par Amount 628,250,000.00
Bond Proceeds 706,291,778.85
Total Interest 452,659,293.75
Net Interest 374,617,514.90
Total Debt Service 1,080,909,293.75
Maximum Annual Debt Service 40,706,787.50
Average Annual Debt Service 40,789,029.95



Underwriter's Fees (per $1000)
  Average Takedown
  Other Fee



Total Underwriter's Discount



Bid Price 112.422090



Par Average Average PV of 1 bp
Bond Component Value Price Coupon Life change



Fixed Serials 413,080,000.00 115.486 5.000% 12.314 340,044.15
Fixed Term 2041 109,105,000.00 112.898 5.000% 22.671 102,558.70
Variable Term 2043 106,065,000.00 100.000 2.750% 25.591 199,402.20



628,250,000.00 16.354 642,005.05



All-In Arbitrage
TIC TIC Yield



Par Value 628,250,000.00 628,250,000.00 628,250,000.00
  + Accrued Interest
  + Premium (Discount) 78,041,778.85 78,041,778.85 78,041,778.85
  - Underwriter's Discount
  - Cost of Issuance Expense (6,282,500.00)
  - Other Amounts



Target Value 706,291,778.85 700,009,278.85 706,291,778.85



Target Date 12/31/2016 12/31/2016 12/31/2016
Yield 3.414284% 3.492898% 2.986261%
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BOND DEBT SERVICE



Gainesville Regional Utilities
Illustrative GREC Buyout Financing



Dated Date 12/31/2016
Delivery Date 12/31/2016



Period
Ending Principal Coupon Interest Debt Service



12/31/2017 10,195,000 5.000% 28,771,162.50 38,966,162.50
12/31/2018 11,165,000 5.000% 28,237,162.50 39,402,162.50
12/31/2019 12,185,000 5.000% 27,653,412.50 39,838,412.50
12/31/2020 13,445,000 5.000% 27,012,662.50 40,457,662.50
12/31/2021 14,390,000 5.000% 26,316,787.50 40,706,787.50
12/31/2022 15,065,000 5.000% 25,580,412.50 40,645,412.50
12/31/2023 15,770,000 5.000% 24,809,537.50 40,579,537.50
12/31/2024 16,705,000 5.000% 23,997,662.50 40,702,662.50
12/31/2025 17,310,000 5.000% 23,147,287.50 40,457,287.50
12/31/2026 18,135,000 5.000% 22,261,162.50 40,396,162.50
12/31/2027 19,005,000 5.000% 21,332,662.50 40,337,662.50
12/31/2028 20,105,000 5.000% 20,354,912.50 40,459,912.50
12/31/2029 20,885,000 5.000% 19,330,162.50 40,215,162.50
12/31/2030 21,900,000 5.000% 18,260,537.50 40,160,537.50
12/31/2031 22,965,000 5.000% 17,138,912.50 40,103,912.50
12/31/2032 24,270,000 5.000% 15,958,037.50 40,228,037.50
12/31/2033 25,270,000 5.000% 14,719,537.50 39,989,537.50
12/31/2034 26,505,000 5.000% 13,425,162.50 39,930,162.50
12/31/2035 27,810,000 5.000% 12,067,287.50 39,877,287.50
12/31/2036 29,370,000 5.000% 10,637,787.50 40,007,787.50
12/31/2037 30,630,000 5.000% 9,137,787.50 39,767,787.50
12/31/2038 32,145,000 5.000% 7,568,412.50 39,713,412.50
12/31/2039 33,740,000 5.000% 5,921,287.50 39,661,287.50
12/31/2040 35,605,000 5.000% 4,187,662.50 39,792,662.50
12/31/2041 36,850,000 **   % 2,705,181.25 39,555,181.25
12/31/2042 37,910,000 1,591,562.50 39,501,562.50
12/31/2043 38,920,000 535,150.00 39,455,150.00



628,250,000 452,659,293.75 1,080,909,293.75
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BOND SUMMARY STATISTICS



Gainesville Regional Utilities
Fixed Rate Debt



Dated Date 12/31/2016
Delivery Date 12/31/2016
Last Maturity 06/30/2041



Arbitrage Yield 2.986261%
True Interest Cost (TIC) 3.604510%
Net Interest Cost (NIC) 3.967742%
All-In TIC 3.689341%
Average Coupon 5.000000%



Average Life (years) 14.478
Weighted Average Maturity (years) 14.463
Duration of Issue (years) 10.507



Par Amount 522,185,000.00
Bond Proceeds 600,226,778.85
Total Interest 378,014,875.00
Net Interest 299,973,096.15
Total Debt Service 900,199,875.00
Maximum Annual Debt Service 37,790,000.00
Average Annual Debt Service 36,742,852.04



Underwriter's Fees (per $1000)
  Average Takedown
  Other Fee



Total Underwriter's Discount



Bid Price 114.945236



Par Average Average PV of 1 bp
Bond Component Value Price Coupon Life change



Fixed Serials 413,080,000.00 115.486 5.000% 12.314 340,044.15
Fixed Term 2041 109,105,000.00 112.898 5.000% 22.671 102,558.70



522,185,000.00 14.478 442,602.85



All-In Arbitrage
TIC TIC Yield



Par Value 522,185,000.00 522,185,000.00 522,185,000.00
  + Accrued Interest
  + Premium (Discount) 78,041,778.85 78,041,778.85 78,041,778.85
  - Underwriter's Discount
  - Cost of Issuance Expense (5,221,850.00)
  - Other Amounts



Target Value 600,226,778.85 595,004,928.85 600,226,778.85



Target Date 12/31/2016 12/31/2016 12/31/2016
Yield 3.604510% 3.689341% 2.986261%
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BOND DEBT SERVICE



Gainesville Regional Utilities
Fixed Rate Debt



Dated Date 12/31/2016
Delivery Date 12/31/2016



Period Debt
Ending Principal Coupon Interest Service



12/31/2017 10,195,000 5.000% 25,854,375 36,049,375
12/31/2018 11,165,000 5.000% 25,320,375 36,485,375
12/31/2019 12,185,000 5.000% 24,736,625 36,921,625
12/31/2020 13,445,000 5.000% 24,095,875 37,540,875
12/31/2021 14,390,000 5.000% 23,400,000 37,790,000
12/31/2022 15,065,000 5.000% 22,663,625 37,728,625
12/31/2023 15,770,000 5.000% 21,892,750 37,662,750
12/31/2024 16,705,000 5.000% 21,080,875 37,785,875
12/31/2025 17,310,000 5.000% 20,230,500 37,540,500
12/31/2026 18,135,000 5.000% 19,344,375 37,479,375
12/31/2027 19,005,000 5.000% 18,415,875 37,420,875
12/31/2028 20,105,000 5.000% 17,438,125 37,543,125
12/31/2029 20,885,000 5.000% 16,413,375 37,298,375
12/31/2030 21,900,000 5.000% 15,343,750 37,243,750
12/31/2031 22,965,000 5.000% 14,222,125 37,187,125
12/31/2032 24,270,000 5.000% 13,041,250 37,311,250
12/31/2033 25,270,000 5.000% 11,802,750 37,072,750
12/31/2034 26,505,000 5.000% 10,508,375 37,013,375
12/31/2035 27,810,000 5.000% 9,150,500 36,960,500
12/31/2036 29,370,000 5.000% 7,721,000 37,091,000
12/31/2037 30,630,000 5.000% 6,221,000 36,851,000
12/31/2038 32,145,000 5.000% 4,651,625 36,796,625
12/31/2039 33,740,000 5.000% 3,004,500 36,744,500
12/31/2040 35,605,000 5.000% 1,270,875 36,875,875
12/31/2041 7,615,000 5.000% 190,375 7,805,375



522,185,000 378,014,875 900,199,875
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BOND SUMMARY STATISTICS



Gainesville Regional Utilities
Variable Rate Debt



Dated Date 12/31/2016
Delivery Date 12/31/2016
Last Maturity 06/30/2043



Arbitrage Yield 2.986261%
True Interest Cost (TIC) 2.750000%
Net Interest Cost (NIC) 2.750000%
All-In TIC 2.805040%
Average Coupon 2.750000%



Average Life (years) 25.591
Weighted Average Maturity (years) 25.591
Duration of Issue (years) 18.534



Par Amount 106,065,000.00
Bond Proceeds 106,065,000.00
Total Interest 74,644,418.75
Net Interest 74,644,418.75
Total Debt Service 180,709,418.75
Maximum Annual Debt Service 39,501,562.50
Average Annual Debt Service 6,819,223.35



Underwriter's Fees (per $1000)
  Average Takedown
  Other Fee



Total Underwriter's Discount



Bid Price 100.000000



Par Average Average PV of 1 bp
Bond Component Value Price Coupon Life change



Variable Term 2043 106,065,000.00 100.000 2.750% 25.591 199,402.20



106,065,000.00 25.591 199,402.20



All-In Arbitrage
TIC TIC Yield



Par Value 106,065,000.00 106,065,000.00 106,065,000.00
  + Accrued Interest
  + Premium (Discount)
  - Underwriter's Discount
  - Cost of Issuance Expense (1,060,650.00)
  - Other Amounts



Target Value 106,065,000.00 105,004,350.00 106,065,000.00



Target Date 12/31/2016 12/31/2016 12/31/2016
Yield 2.750000% 2.805040% 2.986261%











Mar 1, 2017  12:17 pm   Page 7



BOND DEBT SERVICE



Gainesville Regional Utilities
Variable Rate Debt



Dated Date 12/31/2016
Delivery Date 12/31/2016



Period
Ending Principal Interest Debt Service



12/31/2017 2,916,787.50 2,916,787.50
12/31/2018 2,916,787.50 2,916,787.50
12/31/2019 2,916,787.50 2,916,787.50
12/31/2020 2,916,787.50 2,916,787.50
12/31/2021 2,916,787.50 2,916,787.50
12/31/2022 2,916,787.50 2,916,787.50
12/31/2023 2,916,787.50 2,916,787.50
12/31/2024 2,916,787.50 2,916,787.50
12/31/2025 2,916,787.50 2,916,787.50
12/31/2026 2,916,787.50 2,916,787.50
12/31/2027 2,916,787.50 2,916,787.50
12/31/2028 2,916,787.50 2,916,787.50
12/31/2029 2,916,787.50 2,916,787.50
12/31/2030 2,916,787.50 2,916,787.50
12/31/2031 2,916,787.50 2,916,787.50
12/31/2032 2,916,787.50 2,916,787.50
12/31/2033 2,916,787.50 2,916,787.50
12/31/2034 2,916,787.50 2,916,787.50
12/31/2035 2,916,787.50 2,916,787.50
12/31/2036 2,916,787.50 2,916,787.50
12/31/2037 2,916,787.50 2,916,787.50
12/31/2038 2,916,787.50 2,916,787.50
12/31/2039 2,916,787.50 2,916,787.50
12/31/2040 2,916,787.50 2,916,787.50
12/31/2041 29,235,000 2,514,806.25 31,749,806.25
12/31/2042 37,910,000 1,591,562.50 39,501,562.50
12/31/2043 38,920,000 535,150.00 39,455,150.00



106,065,000 74,644,418.75 180,709,418.75
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See the http://www.gs.com/disclaimer/afg/ for important information regarding this message and your reliance on information contained
in it. This message may contain information that is confidential or privileged. If you are not the intended recipient, please advise the
sender immediately and delete this message. See the http://www.gs.com/disclaimer/email/ for further information on confidentiality and
the risks inherent in electronic communication.
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Thursday, March 23, 2017


Embedded image: Murphree Plant. See full image here.


GRU & GREC MOU


Ed sent out a GRU Now yesterday regarding the GRU and GREC MOU. 


For more information visit whybuygrec.com, a website GRU has launched to house all
information regarding GRU's potential purchase of GREC. This site will be updated when
information becomes available.


GRU's Five-Year Strategic Plan


Ed will be reviewing the first draft of GRU’s Five-Year Strategic Plan outline at the Joint
City Commission and UAB meeting this afternoon. The Strategic Plan, which includes a
white paper, presentation and one-page outline, was developed by HCP Associates with
input from the City Commission, UAB, executive team, leadership team and managers.
The Strategic Plan includes GRU’s Vision, Mission and Culture statements, along with
metrics and benchmarks to emphasize “getting down to business”. The next steps include
employee discussions and the development of individual department and division goals


From: Grudaily
Bcc: Dl_outgoing_daily
Subject: GRU Daily 3.23.17
Date: Thursday, March 23, 2017 9:38:28 AM
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and objectives.


FMEA Legislative Update


As of now, there have been no significant changes to the Florida governance bills.  


The Grapevine


GRU, biomass officials agree to buyout terms
The Gainesville Sun
City Commissioner Adrian Hayes-Santos said the purchase of the biomass facility could
be one of the biggest deals in the city's history and could reduce rates for GRU
customers.


Letters to the editor for March 23, 2017
The Gainesville Sun
Two Gainesville residents write in about GRU.


 


 


 


 


 


 


 


Link to the City of Gainesville Monthly News


 


 


Link to Our News Archive
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Everyday Safety


Avoid the use of power strips
whenever possible. They are prone to
overuse and can start a fire if too many
appliances are plugged in. Power strips
can also be a tripping hazard. 
 
Ask yourself: What critical errors can
occur when I don't exhibit this safety-
related habit? (Read about critical errors
in SafeStart Units 2 and 3).


OneSAP Updates


7 Business Days Remaining to
Project Cohesion Go-Live!


Post-Go-Live Support Contacts (Starts April 3)
Phone: 393-1260 (ext. 1260 from internal lines)


Email: OneSAP_Support@gru.com


WISDOM IT Support (Detailed WISDOM ticket entry
instructions)


Frequently Asked Questions: Timekeeping
and Requisitions #2
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The following questions were asked during the Timekeeping and Requisitioning
informational roadshows that occurred on March 7. Please visit the OneSAP SharePoint
page to view the answers.  


How will Direct charge employees charge their time if they are not working on a
project?
What types of files will be allowed to be uploaded into OpenText?


What will be the role of Purchasing in the Return to Vendor Process?


How many check runs will there be per week in the new system?


(Re-entry of system credentials may be required to access SharePoint)


Upcoming Events


Today March 23 - Nutrition Month
event
 
March 30 - ICMA-RC Financial
Planning Services


April 6 - 2017 Employee Rally


 
May 11 - Brighter Tomorrow
Scholarship Banquet


GRU Updates & Reminders


Company Updates


 


Link to OneSAP SharePoint
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Submit to the Daily!


CONTACT US:
For any questions regarding the GRU Daily please contact us at GRUDaily@gru.com


 


 


Have content for the Daily? Submit it here.
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From: Baxley, Robin L.
To: Bielarski, Edward J
Subject: FW: Draft MOU
Date: Tuesday, February 21, 2017 5:14:25 PM
Attachments: mou re gru purchase of biomass facility - ppa.docx


mou re gru purchase of biomass facility - ppa.docx


Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032


-----Original Message-----
From: Shalley, Nicolle M.
Sent: Tuesday, February 21, 2017 4:03 PM
To: Bielarski, Edward J
Cc: 'Cottle, Lisa A.'
Subject: RE: Draft MOU


Hello Ed -- I accepted Lisa and Johnathan's revisions and added the final revisions we discussed today
(they are shown in "track changes" format).  If you are satisfied with this draft,  feel free to accept
these final revisions and transmit same to GREC.  If you'd like to discuss further, please call. 


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)


Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 


NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received
this email in error, please immediately reply to the sender, then delete the email.  Thank you.  


-----Original Message-----
From: Cottle, Lisa A. [mailto:LCottle@winston.com]
Sent: Tuesday, February 21, 2017 11:53 AM
To: Bielarski, Edward J
Cc: Shalley, Nicolle M.
Subject: RE: Draft MOU


Attached are a few additional edits for your consideration.  I have been conferring with my corporate
partner Jonathan Birenbaum on preparation of the MOU and he had a comment in addition to the edits
I sent yesterday.  GREC's authorized representative should be authorized to bind the LLC, so it would
not be necessary or customary to have a separate signature for the LLC Members.  We suggest striking
that separate signature block and requirement for LLC member approval from the MOU, as shown in the
attached.
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a/ Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at the closing of the Transaction (“Closing”).  Should the interest rate assumed in the Purchase Price exceed the rate specified above, the Parties agree that the Purchase Price will be reduced proportionately.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU.  The Parties will use best efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten (10) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction is  are subject to the NDA.  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two (2) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute and PPA.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute and to that end shall have no effect on any claims and counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  The Parties intend to terminate the PPA concurrently with the Closing.


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the interest rate assumed in the Purchase Price exceed the rate specified above, the Parties agree that the Purchase Price will be reduced proportionately.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU.  The Parties will use best efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten (10) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA.  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two (2) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute and to that end shall have no effect on any claims and counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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Lisa


-----Original Message-----
From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
Sent: Monday, February 20, 2017 4:42 PM
To: Cottle, Lisa A. <LCottle@winston.com>
Cc: Shalley, Nicolle M. <shalleynm@cityofgainesville.org>
Subject: Re: Draft MOU


Folks,


I wish to continue the arbitration through closing of the deal at this point.  I think it's important to
continue parallel paths at this point.


Ed B


Sent from my iPad


On Feb 20, 2017, at 7:10 PM, Cottle, Lisa A. <LCottle@winston.com<mailto:LCottle@winston.com>>
wrote:


Nicolle,


Thank you for these changes and for clarifying the process.  Regarding your question about the effect
of signing this on the pending arbitration, we intended for now that there would be no stay, but we can
discuss that further.  A stay at this point would require an extension of the hearing dates, given the
timing.  Attached are a few edits for your consideration.  And I will bill my time to the general matters
retention.  Please let me know if I can do anything further to assist.


Best regards,
Lisa


From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Monday, February 20, 2017 3:29 PM
To: Cottle, Lisa A. <LCottle@winston.com<mailto:LCottle@winston.com>>; Bielarski, Edward J
<BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
Subject: Draft MOU


Hello Ed and Lisa –


Attached are my questions/revisions (in track changes format) to the February 20th draft.  I am
available to discuss should either of you have questions.  Most importantly, these drafts are public
records and my understanding from Ed is that this MOU initially serves to put GRU management’s basic
terms of offer into writing for submission to GREC.  If GREC agrees, they will execute and Ed will take to
the Utility Advisory Board and City Commission.  The MOU is not reducing the confidential discussions
(held under the NDA) to writing.  It is simply one side (GRU) trying to get an offer “on the table” to see
if there is real interest in continuing to the next step.    You will see I inserted a great deal of public
records language, that is because we want both sides to understand clearly how this will work if a deal
moves forward  -- neither Ed nor I desire (nor do we believe the UAB or CCOM would tolerate) bringing
forward largely redacted documents to the public meetings.  However, we understand some specific
information may be exempt under the public records law and the party providing it should have the
opportunity to protect it.


I understand that while I was on vacation last week, Ed desired to move forward with drafting this MOU
and called upon Lisa under the “general matters” retention that we have with Winston and Strawn. 
Since I am back, I am happy to pick this up and work on it with Ed and call upon Lisa only as needed. 
Lisa, please bill your time on this to the “general matters” and not to the GREC Arbitration.    Thank
you.
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Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)


Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone.


NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received
this email in error, please immediately reply to the sender, then delete the email.  Thank you.


________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.


<MOU - GRU purchase of biomass facility_(8813050)_(1).DOCX>








From: Shalley, Nicolle M.
To: Bielarski, Edward J
Subject: RE: GREC - GRU MOU 3-21.pdf
Date: Wednesday, March 22, 2017 8:56:17 AM


I’m in the office all morning, ext. 8747.
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.  If you have
received this email in error, please immediately reply to the sender, then delete the email.  Thank
you.  
 


From: Bielarski, Edward J 
Sent: Tuesday, March 21, 2017 9:33 PM
To: Shalley, Nicolle M.
Subject: Fwd: GREC - GRU MOU 3-21.pdf
 
Let me know what you think.  It looks like the stay issue is resolved and the withholding are
restricted to claims or pending claims in the dispute and the retention cap is $ 7.4 mm but not
a credit.  Let's talk in morning.


Sent from my iPad


Begin forwarded message:


From: Jim Gordon <jgordon@emienergy.com>
Date: March 21, 2017 at 8:44:24 PM EDT
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>, "Brown, Thomas R"
<BrownTR@gru.com>, Al Morales <AMorales@emienergy.com>, Dennis
Duffy <dduffy@emienergy.com>, "shalleynm@cityofgainesville.com"
<shalleynm@cityofgainesville.com>, "Locke, Justin M" <LockeJM@gru.com>
Subject: GREC - GRU MOU 3-21.pdf


Ed,
Attached is a revised version of the MOU, marked against GRU rev 11.
The first change is that we have reverted the language in Section 7(b) regarding
future withholdings, to the language which had been previously suggested by
GRU and included by GRU in prior drafts. We have also made two other minor
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changes to clarify the intent that the Retention Cap credit would be realized
through retention of those previously withheld funds under the PPA. 
We believe that these changes are in keeping with our mutual understanding.
Regards,
Jim
 








From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Friday, February 03, 2017 5:18:27 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transaction is awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction             Cardholder              Card Name
Amount                  Posted                  Last 4
----------------------- ----------------------- -----------------------
TXN00119609             DAVID BEAULIEU          DAVID E BEAULIEU
$11.50                  2017-02-01              0757


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------
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From: Banks, Walter T
To: Dl_it_mgrs
Cc: Dl_gru_executiveteam
Subject: RE: Plante Moran Follow up Questions dealing with GG ERP solution - draft
Date: Monday, January 30, 2017 10:36:09 AM


Last call please let me know if there is any additional input…
 
Thanks
 


From: Banks, Walter T 
Sent: Friday, January 27, 2017 11:41 AM
To: DL_IT_MGRS <DL_ISD_MGRS@gru.com>
Cc: DL_GRU_ExecutiveTeam <ExecutiveTeam@gru.com>
Subject: RE: Plante Moran Follow up Questions dealing with GG ERP solution - draft
Importance: High
 


Please provide input – my goal is to follow up Mon/ Tues next week -
a.      Server Costs – Does GG pay for hardware replacement such as servers and


storage for the CGI infrastructure?   Yes in combination with GRU in our
shared environment. A more detailed shared cost will be determined with the
creation of the new MOU- In short, We have some capacity for expansion in
our current VM environment (virtual machine environment).  If there are
specific requests for additional servers in the form of individual hardware (ie.
A physical server) we would pass the cost through to the city …however we
would have to discuss / develop GGs overall plan in regards to physical
hardware and VM capacity for the CGI Advantage system. (without a true plan
of infrastructure plan / design it would be impossible to predict cost.)


b.        If so, can you give me the last replacement cost? Please give more detail. 
Servers, whether virtual or physical have purpose/ requirements.  If GG
prefers a new physical server we can help spec out and deliver but the costs
is hard to determine without knowing what the server will be used for.  Hope
that makes sense. How often are they replaced?  Five years is the targeted
goal. However there are physical servers that initially supported the virtual
environment which are repurposed for extended life – in support of non-
critical application/ appliances. For example, are servers replaced in year 4?
Again normally a 5 year targeted window…. But historically all servers are
evaluated at years end to ensure service and warranty for the application it
supports – keep in mind there is a huge difference between virtual and
physical server environment.


c.       If no, are the costs included in the annualized fees from GRU? (Please provide
more detail we need more specifics)


d.       Are there any additional costs associated when upgrading to the next version
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of CGI Advantage or is it included in the MOU? Depending on what is
required but I would assume there would be some cost associated with this
upgrade ( hardware, communication, licensing….etc.)


e.      Would there be any costs associated with moving the CGI Advantage
database from Oracle to SQL Server? Yes – again depending on the
expectation of the transition.


 
1.       MOU


a.      Do you know if there has been any determination of a change in fees for the
MOU?  Yes- surrounding desktop, licensing and support as well as
connection/ network costs - TBD.


b.       Do you have any details of costs for FY18 and future increases? No  but,
Hopefully we will begin the process of creating a realistic MOU based on GGs
actual vision for CGI Advantage and support needs.
 


2.       Automation – What are you currently doing manually and what do you want
automated? ??


a.      Can you provide a list of manual processes? In the context of CGI Advantage
management- not sure what is being asked here because the resources that
can best answer this question now belong to GG.


b.       Can you provide a priority list of automation/integration needs?  I will
forward this question to our SAP PM – but  It would make sense to have the
two systems  (SAP and CGI) have touch point / seamless integration in terms
of payroll and HR elements.


 
In summary I think this is a great opportunity for GG and GRU to ensure that its computer systems,
applications and communications are consistently provided to our end users at a realistic cost for our
citywide systems.  Hope this helps.  At some point I would like to circle back if GG is able to clarify its
technology goals (as they pertain to CGI Advantage) so I can be more specific with these answers.
 
Thanks
 
Walt
 


From: Ruzakowski, Anne M. 
Sent: Thursday, January 26, 2017 5:23 PM
To: Banks, Walter T <BanksWT@gru.com>; Daignault, Paul A <DAIGNAULTPA@gru.com>; Delapena,
Jamison S <DeLaPenaJS@gru.com>; Gramenz, Dave D. <GramenzDD@gru.com>; Greene, Dorothy
M <GREENEDM@gru.com>
Subject: Plante Moran Follow up Questions
 
Hello everyone,
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As you know, GG has hired Plante Moran to do an assessment on GG’s current ERP system. 
As a follow up to the interviews that were conducted in December, there has been a few


additional requests for information.
 
Any information that you are able to provide will be helpful to the overall assessment.


 
1.       Server Costs – Does GG pay for hardware replacement such as servers and storage


for the CGI infrastructure? 
a.      If so, can you give me the last replacement cost?  How often are they


replaced?  For example, are servers replaced in year 4?
b.       If no, are the costs included in the annualized fees from GRU?
c.       Are there any additional costs associated when upgrading to the next version


of CGI Advantage or is it included in the MOU?
d.       Would there be any costs associated with moving the CGI Advantage


database from Oracle to SQL Server?
 


2.       MOU
a.      Do you know if there has been any determination of a change in fees for the


MOU? 
b.       Do you have any details of costs for FY18 and future increases?


 
3.       Automation – What are you currently doing manually and what do you want


automated?
a.      Can you provide a list of manual processes?
b.       Can you provide a priority list of automation/integration needs?


 
 
 
Thanks,
Anne Ruzakowski
IT Supervisor, Business Applications
City of Gainesville, FL
(352) 393-7913
 








From: Locke, Justin M
To: Bielarski, Edward J
Subject: Re: Blueprint to a Buyout
Date: Saturday, February 25, 2017 6:24:16 PM


Well written! 


J


Sent from my iPhone


On Feb 25, 2017, at 1:57 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Mayor, City Commissioners and UAB members,
 
 
Given the fact that there is now a very public discussion over a yet-to-be executed
MOU I felt the responsibility to put together a summary from my perspective on how
we got to the position of delivering the draft MOU to GREC.  I think its important for
you all to have the same information to the level of detail so that you don’t have to
recollect our conversations or be unaware of the process.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


<MOU Facts.docx>
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From: Jtexconsult@gmail.com
To: Citycomm
Cc: Bielarski, Edward J
Subject: Revocation of NDA
Date: Tuesday, March 14, 2017 2:28:30 PM


Mr. Mayor, Commissioners,


I would like for the record to commend Mr. Bielarski for revoking the NDA on the
Gainesville/GREC MOU. 


There will always be unhappy people no matter how this turns out, but it feels like
we have more Sunshine to work in. And Sunshine makes everybody more happy.


I realize these big energy deals aren't usually struck without NDAs, but this is a
peculiar context, and the move is essential to restoring public trust.


Regards, 


James Thompson



mailto:jtexconsult@gmail.com

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=citycomm

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej






From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: FW: Sittin in the morning sun...
Date: Saturday, March 18, 2017 11:42:45 AM
Attachments: grec - gru mou rev 8.docx


Major, Commissioners and UAB members,
 
Please find my latest response to Mr. Gordon in regard to our current negotiations.  I ask you to
notice that both GRU and GREC are quite close on all the major issues.  The remaining issues
surround the settlement of arbitration and how we can lay the groundwork for, as Mr. Gordon calls
it a “fair and durable deal”. 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Saturday, March 18, 2017 11:39 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Sittin in the morning sun...
 
Jim;
 
 
Its another week end morning and I’m sitting in my office drinking my coffee watching the morning
sun, hearing the lyrics from Otis Redding’s hit,”Sitting on the Dock” flash through my head:
 


Sittin’ in the mornin’ sun. I’ll be sittin when the evenin’ come.
 
I’ve read our correspondence again and aside from my deeply held belief that my e-mails were
exponentially more entertaining than yours, I was struck by how far you and I have come and how
close GRU and GREC are to agreeing on an MOU.  I’ll list each issue:


 
 


Type of sale – Agreed
Price- Agreed


Interest rate cap – Agreed
Exclusivity – Agreed


Public Records indemnification – Agreed
Abiding law – Agreed
Expiration – Agreed


If it were any other business relationship I believe we would be done and working towards a
definitive contract.  Of course GRU and GREC’s relationship is more complicated than most and with



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=citycomm

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=dl_utilityadvisoryboard

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=dl_executiveteam

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=dl_execteam



Marked v. GRU Rev 87


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before  Closing), GRU may terminate the Transaction  purchase/sale.and cease negotiations thereof. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. This Memorandum operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall include the following provisions: provide a) a further stay of the Dispute until Closing or termination, b) that at Closing, GRU shall retains all sums of money  that it has or will have  withheld as of the Closingto date and that are the subject of the Dispute;,provided that GRU will agree not to withhold additional amounts after the Execution Date other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA, where such withholding is based on either i) one or more of GRU’s claims or counterclaims that are she subject of the Dispute (consistent with GRU’s prior practice), or ii) any calculation error that may appear in such invoices; provided, further than the total amount to be retained by GRU at Closing shall not exceed fifteen million ($15,000,000) in the aggregate (”Retention Cap”), and GRU shall refund any amounts withheld in excess of the Retention Cap to GREC at the Closing; (c) occurrence of the Closing and performance of all obligations and payment of the amounts to be paid and retained in accordance with the definitive agreement shall operate as a  c) that at Closing, GREC shall   pay ten million dollar ($10,000,000)  to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the Pparties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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that complexity comes the need to address potential hurdles and insure a proper understanding.  If
not, as Otis sings:


Look like nothing’s gonna change.  Everything still remains the same
 


The remaining issues are related to how GREC and GRU can “stay” the arbitration during the time
we will need to sit down and collaborate and avoid the distractions associated with depositions,
interrogatories and hearings.  Here’s my understanding of those remaining issues.  In short;
 


1.        Both GRU and GREC want to be sure that neither one takes advantage of provisions within
the PPA during the period we’ve “stayed” the arbitration and are proceeding in good-faith
toward delivering a definitive agreement. In addition, GREC has proposed that GRU no
longer withhold additional monies during the process. 


2.        GRU has asked that in consideration of its position within the arbitration GREC should allow
them to retain all withheld monies through the closing.  On the other hand GREC has offered
a cap of $ 7.2 million on what will be retained at closing.


3.        In addition GRU has requested a flat payment of $ 10 million at closing as a settlement of
the arbitration.  GREC has declined that proposal.


I don’t believe these issues are insurmountable.  Therefore I propose the following as the solution;
 


·         GRU will agree not to withhold additional amounts after the Execution Date other than
amounts that may be withheld with respect to an invoice when payment is due for such
invoice in accordance with the PPA, where such withholding is based on either i) one or
more of GRU’s claims or counterclaims (consistent with prior practice) and ii) any calculation
error within the invoice.  I believe that this clarification adds value to both GRU and GREC.


·         GRU agrees to limit the total amount retained by GRU at Closing to $ 15 million (“Retention
Cap”), no matter the level of withholdings, in return for eliminating its request for a
payment of $ 10 million at Closing.


I have incorporated these changes into another revision to the MOU, which I have attached.  The
relative value to GRU and GREC is as follows:
 


·         Arbitration is paused.  GRU and GREC can negotiate without distraction and avoid further
arbitration expenses and time.


·         GRU and GREC will maintain its rights under the PPA.
·         The “blank check” and “carte blanche” arguments are substantially mitigated.
·         The $ 750 million purchase price is the purchase price.


Finally, let me address a few concerns, which you expressed in your March 16th response as well as
a phone conversation we had during that day.  Any belief your Board has that I feel conflicted or that
I am not sure that I want to transact a fair and durable deal is wholly without merit.  In fact, I have
specifically included a resolution to the current arbitration (which I don’t need to remind you GREC
brought against GRU) within this negotiation in what seems to be a unilateral attempt to make this a
fair and durable deal.
 
The idea that I also am trying to maintain and exercise “undue leverage” is also without merit and
completely ignores my efforts to settle an arbitration which could be a distraction to negotiating a
definitive agreement.    
 







Jim, I know that you’ve negotiated a lot of deals and made a fair amount of money.  However, let
me offer you a piece of advice.  I don’t appreciate your attempts (whether on the part of the Board
or yourself) to pronounce that I have these ulterior motives to my actions which will destine us to
ultimately unravel an acquisition.  That strategy may have intimidated others but it won’t intimidate
me.  Take a moment to read Proverbs 27:17, in which is written “As Iron sharpens iron, so one man
sharpens another.”  Quite frankly, you’re above bush league tactics and I respect you too much to
believe what was written in the e-mail was intentional on your part.
 
It is exactly at this point of every deal that I have ever done that both parties have to take a deep
breath and consider the options available and how they can complete the deal with the promise it
can close.  Some folks wilt and agree to anything, which in my experience doesn’t bode well to the
development of a definitive agreement.  Some folks will draw a line in the sand and never cross it,
which again in my experience sets both parties on the wrong path.  Then there are some folks who
truly understand the economic, political and social justice of the deal.  I think you are one of those
guys.  Prove me right, and make me believe Otis was wrong when he sang:


 
Now, I’m just gonna sit at the dock of the bay, watching the tide roll away.  Oooo-wee, sittin’ on


the dock of the bay, wastin’ time
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Mcbride, Cheryl F
To: Bielarski, Edward J
Subject: FW: Executed MOU
Date: Wednesday, March 22, 2017 2:46:17 PM


Congratulations!
 
… and thank you for your commitment to making this happen, your unwavering perseverance, and
the insightful lyrics you shared along the way. I think this means more to our employees than
anyone can imagine.
 
I hope you get a chance to relax and unwind.
 
Cheryl
ext. 1037
 
p.s. I want an autographed copy of The Art and Science of the Deal.
 
Under Florida public records law, most written communications to or from GRU officers and employees regarding GRU business are
public records and are available to the public upon request. Your e-mail communications may be subject to public disclosure, as will be
your e-mail address.


 
 


From: Baxley, Robin L. 
Sent: Wednesday, March 22, 2017 2:35 PM
To: citycomm; DL_Utility Advisory Board
Cc: DL_GRU_LeadershipTeam
Subject: Executed MOU
 
Mr. Mayor & Commissioners:
 
Members of the UAB:
 
The MOU has now been signed by both Mr. Bielarski and Jim Gordon.  A copy is
attached.
 
 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=mcbridecf

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej






From: Baxley, Robin L.
To: Citycomm; Dl_utility Advisory Board
Cc: Dl_gru_leadershipteam
Subject: Executed MOU
Date: Wednesday, March 22, 2017 2:34:31 PM
Attachments: executed mou.pdf


Mr. Mayor & Commissioners:
 
Members of the UAB:
 
The MOU has now been signed by both Mr. Bielarski and Jim Gordon.  A copy is
attached.
 
 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 



mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=baxleyrl35710854

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=citycomm

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=dl_utilityadvisoryboard
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From: Jim Gordon
To: Shalley, Nicolle M.
Cc: Bielarski, Edward J
Subject: Fwd: GREC - GRU MOU 3-21.pdf
Date: Tuesday, March 21, 2017 8:58:30 PM
Attachments: att00001.htm


grec - gru mou 3-21.pdf


Nicole ,
I mistakenly put com instead of org at the end of the previous email I just sent you
so I am resending it to you with your correct email.
Jim


Begin forwarded message:


From: <jgordon@emienergy.com>
Date: March 21, 2017 at 8:44:22 PM EDT
To: <BielarskiEJ@gru.com>, <BrownTR@gru.com>,
<AMorales@emienergy.com>, "Dennis Duffy" <dduffy@emienergy.com>,
<shalleynm@cityofgainesville.com>, <lockeJM@gru.com>
Subject: GREC - GRU MOU 3-21.pdf


Ed,
Attached is a revised version of the MOU, marked against GRU rev 11.
The first change is that we have reverted the language in Section 7(b)
regarding future withholdings, to the language which had been previously
suggested by GRU and included by GRU in prior drafts. We have also
made two other minor changes to clarify the intent that the Retention
Cap credit would be realized through retention of those previously
withheld funds under the PPA. 
We believe that these changes are in keeping with our mutual
understanding.
Regards,
Jim



mailto:jgordon@emienergy.com

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=smithnm
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mailto:AMorales@emienergy.com

mailto:dduffy@emienergy.com

mailto:shalleynm@cityofgainesville.com
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GREC version 3/21 marked from GRU rev 11 Marked from GREC version sent 3/20/17 at 



3:45pm MEMORANDUM OF UNDERSTANDING 



REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY 



This MEMORANDUM OF UNDERSTANDING REGARDING 



GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated 



_________________, 2017 (“Execution Date”) between the City of Gainesville, Florida, a 



municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville 



Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and 



collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an 



offer from GRU for the proposed purchase by GRU and sale by GREC of that certain biomass 



electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, 



and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both 



parties, this Memorandum evidences the Parties’ intent to cooperate in good faith to negotiate a 



definitive agreement (the “Purchase and Sale Agreement”) providing for the purchase by GRU 



and sale by GREC of the Facility and all related assets, as identified in such agreement (the 



“Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual 



interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 



below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a 



mutually acceptable definitive agreement for the Transaction that includes the following terms: 



1. Purchase and Sale.  The Transaction will provide for the sale and 



conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of 



the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary 



for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be 



identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining 



any required third party approvals and consents.  That certain Power Purchase Agreement for the 



Supply of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired 



Power Production Facility between GRU and GREC dated April 29, 2009, together with its 



related amendments (the “PPA”), shall be terminated at Closing of the Transaction (“Closing”).  



2. Price.  The purchase price and terms of payment will be seven hundred  



fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility 



system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will 



be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis 



points (measured as the difference between the rate on the Execution Date and the rate on the 



day that is five days before Closing), GRU may terminate the Transaction and cease negotiations 



thereof.  



3. Negotiation.  The Transaction will be subject to the negotiation and 



execution of a Purchase and Sale Agreement and associated legal documents.  Negotiations will 



begin with a proposed asset purchase agreement supplied by GREC on or before 



________________, 2017.  The Parties will use commercially reasonable efforts to complete 



negotiations and agree upon a Purchase and Sale Agreement for execution not later than four (4) 
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months after the Execution Date, and to achieve Closing not later than seven (7) months after the 



Execution Date. 



4. Diligence.  The Transaction will be subject to the satisfactory completion 



by GRU of customary due diligence.  Effective as of the Execution Date and subject to the 



provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of 



the diligence process to facilitate timely access for GRU and its representatives to the Facility 



and other Assets, and to the books and records regarding the Facility and other Assets of GREC 



and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges 



and agrees that GREC has the right to attend any meetings that representatives of GRU may have 



with the Facility operator or other third parties. 



5. Exclusivity.  Until four (4) months after the Execution Date, or such later 



date as may be specified in a Purchase and Sale Agreement executed by the Parties (the 



“Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of 



the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its 



behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility 



or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or 



unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer 



from, any person or entity (other than GRU) relating to the possible acquisition of or investment 



in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this 



Memorandum shall not create any additional restriction on upstream transfers that are not 



already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly notify 



GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of 



any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility 



or any Assets (or enter into any other transaction that is substantially similar to, or that would 



preclude, the Transaction), and the terms and conditions of any such offer or expression of 



interest. 



6. Public Records and Confidentiality.  This Memorandum is a public record 



that will be disclosed to the public and discussed during public meetings of the Gainesville City 



Commission (“Commission”).  This Memorandum does not disclose any confidential verbal 



discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of 



November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”) and 



terminated by GRU effective March 14, 2017.  The Parties also confirm that the Purchase and 



Sale Agreement for the Transaction will be subject to Commission approval, and will be a public 



record that will be disclosed to the public and discussed during public Commission meetings.  



Should either Party reasonably believe that specific written information provided in connection 



with this Memorandum or through due diligence, or included in the Purchase and Sale 



Agreement or otherwise provided in connection with the Transaction falls within a specific 



exemption under Florida’s Public Record laws, the Party transmitting or providing such 



information shall submit such information to the receiving Party in a separate envelope that 



includes a general description of the information together with a reference to the specific Florida 



Statute or other law that deems such materials exempt from public disclosure.  The receiving 



Party will not warrant or guarantee that information designated by the transmitting Party as 



exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer 



no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the 
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receiving Party receives a public records request for any information that the transmitting Party 



has designated as exempt, the receiving Party will notify the transmitting Party through email 



notice.  The transmitting Party shall have no longer than five (5) business days after receipt of 



such notice to file any necessary court documents to prevent the disclosure of the information, at 



the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary 



court documents, the receiving Party will not disclose the information until the conclusion of any 



proceedings.  If the transmitting Party fails to comply with any of the requirements in this section 



or fails to file any necessary court documents to prevent the receiving Party from disclosing 



materials as described herein, such failure shall be deemed as a waiver by the transmitting Party 



to the claim that any materials submitted by the transmitting Party constitute exempt information. 



The transmitting Party agrees that its designation of information as exempt may be challenged in 



court by any person or entity.  The transmitting Party agrees to indemnify and defend the 



receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and 



actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of 



materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for 



damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the 



transmitting Party's designation of materials as exempt.  The Parties agree that any information 



provided, including any materials designated as exempt, will be distributed to members of staff, 



management and the relevant board and Commission members for evaluation and consideration 



of the Transaction. 



7. Dispute.   



(a)  The Parties are engaged in an arbitral proceeding conducted under American 



Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01-16-0000-8157 



(the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in 



connection with the PPA.  The Parties retain all rights arising under the PPA.  This 



Memorandum operates to stay the Dispute until a Purchase and Sale Agreement is executed by 



the parties pursuant to Section 3 above and during the stay GRU shall not withhold additional 



invoiced amounts other than those described in section (b) below.  The Parties shall file with the 



arbitrator any necessary documentation to effectuate this stay.   



(b)  After the Execution Date and during the stay of the Dispute, GRU shall not 



withhold amounts from GREC’s monthly invoices other than amounts that may be withheld with 



respect to an invoice when payment is due for such invoice in accordance with the PPA where 



such withholding is based on either (i) one or more of GRU’s claims or counterclaims that are 



the subject of the Dispute (consistent with GRU’s prior practice), or (ii) any calculation error that 



may appear in such invoices.  GRU shall not retroactively withhold any amounts that have 



previously been paid under any GREC invoice. 



(c)  The Parties agree that the Purchase and Sale Agreement shall include the 



following provisions:  (i) a further stay of the Dispute until Closing or termination of efforts to 



reach a Transaction; (ii) at Closing, GRU shall  receive a credit from GREC in the amount of 



$7,428,899.98 (the “Retention Cap”) in the form of GRU’s retention of such amount of 



previously withheld funds under the PPA,; (iii) GRU will not withhold additional amounts after 



the Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall refund 



to GREC at Closing any amounts withheld after March 19, 2017 with interest as set forth in 
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Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all obligations and 



payment of the amounts to be paid and retained in accordance with the Purchase and Sale 



Agreement shall operate as a full settlement and mutual release of all claims and counterclaims 



between the Parties in the Dispute; and (vi) at Closing, the Parties shall execute the appropriate 



documents to effectuate the agreed upon settlement and release.   



(d)  If the Parties are unable to execute a mutually agreeable Purchase and Sale 



Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the 



Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary 



documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to  provide a 



credit of the Retention Cap in the form of GRU’s retention of such amount of previously 



withheld funds upon a successful Closing as noted above is without any concession or admission 



whatsoever of liability as to those amounts, which GREC maintains were improperly withheld 



under the PPA.  GREC has agreed to GRU’s retention of that amount solely in order to facilitate 



the Transaction contemplated by this Memorandum.   



8. Reservation of Rights.  The Parties’ execution of this Memorandum and 



their negotiation of the Transaction and associated discussions and communications shall not 



affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses 



in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into 



this Memorandum and engages in negotiations and activities in connection with the Transaction 



independent of the Dispute and with all rights expressly reserved.   



9. Miscellaneous.  This Memorandum shall be governed by, and construed in 



accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an 



authorized management representative of GRU and by an authorized representative of GREC 



and, if so executed, the management representative of GRU shall present this Memorandum to 



the Commission for approval.  The Sections of this Memorandum that are binding (as specified 



in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit 



of and be enforceable by the Parties and their successors and assigns if and only if signed and 



delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville 



by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in 



PDF via email and in any number of counterparts, all of which together shall constitute a single 



instrument and shall be considered an original for all purposes.  It shall not be necessary that any 



counterpart be signed by each Party so long as each Party shall sign at least one counterpart. 



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be 



executed by their respective, duly authorized representatives as of the Execution Date. 



THE CITY OF GAINESVILLE, FLORIDA, 



D/B/A/ GAINESVILLE REGIONAL 



UTILITIES 



Recommended for approval by GRU 



Management 



By:       



GAINESVILLE RENEWABLE ENERGY 



CENTER, LLC 



 



By:       



Name:       
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Name:       



Title:       



 



Approved by the City Commission 



By: ______________________________ 



Name: Lauren Poe 



Title: Mayor 



 



For GRU:  Approved as to form and legality: 



By:       



Name:       



Title:       



Title:       



 



 



 



 



 













From: Bielarski, Edward J
To: Cottle, Lisa A.
Cc: Waratuke, Elizabeth A.; "Jbirenbaum@winston.com"
Subject: Re: Draft MOU
Date: Saturday, February 18, 2017 11:19:14 AM


I think we need to add that the definitive agreement reached will be subject to
disclosure to the public and will be discussed in a public forum with it being subject
to commission approval


Sent from my iPad


On Feb 17, 2017, at 5:29 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:


Communicated in connection with confidential settlement
negotiations:
 
Ed and Liz,
 
Attached is a revised draft of the MOU, with the changes we discussed
today.  Also attached is a redline showing changes to the draft sent
yesterday.  We are happy to discuss at your convenience.  I will be out of
town next week (Feb 20-24) but I will be available to take calls and make
further revisions.  It just might take a little longer for me to respond to
emails and phone calls.
 
Have a good weekend.
 
Best regards,
Lisa
 
 
From: Cottle, Lisa A. 
Sent: Thursday, February 16, 2017 11:24 AM
To: Bielarski, Edward J (BielarskiEJ@gru.com) <BielarskiEJ@gru.com>; Waratuke,
Elizabeth A. <waratukeea@cityofgainesville.org>
Subject: Draft MOU
 
Communicated in connection with confidential settlement
negotiations:
 
Ed and Liz,
 
Attached is a draft MOU concerning a potential purchase of the GREC
facility.  I look forward to your comments. Liz, please let me know if we
missed anything in the reservation of rights language in Section 9.  Thank
you.



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:lcottle@winston.com

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=waratukeea

mailto:jbirenbaum@winston.com

mailto:LCottle@winston.com

mailto:BielarskiEJ@gru.com

mailto:BielarskiEJ@gru.com
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Best,
Lisa
 
 
Lisa A. Cottle
Partner
Winston & Strawn LLP
101 California Street
San Francisco, CA 94111-5840


D: +1 (415) 591-1579


F: +1 (415) 591-1400


Bio | VCard | Email | winston.com


<image001.jpg>


The contents of this message may be privileged and confidential. If this message has been received in error, please
delete it without reading it. Your receipt  of this message is not intended to waive any applicable privilege. Please do
not disseminate this message without the permission of the author. Any tax advice contained in this email was not
intended to be used, and cannot be used, by you (or any other taxpayer) to avoid penalties under applicable tax
laws and regulations.


<GRU-MOU_(8598308)_(4).DOCX>


<Redline-GRU-MOU - 8598308_4 (2-17-17)_(8621592)_(1).pdf>



http://www.winston.com/en/who-we-are/attorneys/cottle-lisa-a.html

http://www.winston.com/vcards/598.vcf
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From: Locke, Justin M
To: Bielarski, Edward J
Subject: Updates
Date: Tuesday, January 10, 2017 3:13:36 PM
Attachments: 20170106_1801 $750mm 2017 grec (lds).pdf


20170106_1803 $725mm 2017 grec (lds).pdf
att00001.htm
att00002.htm


FYI


Sent from my iPad


Begin forwarded message:


From: Chris Lover <LOVERC@pfm.com>
Date: January 10, 2017 at 2:20:14 PM EST
To: "Locke, Justin M" <LockeJM@gru.com>
Cc: Michael Mace <MACEM@pfm.com>
Subject: Updates


Justin
 
 
Based on the discussion last week, PFM has updated some of the numbers run
associated with the purchase option.  We ran 2 x scenarios ($725 and $750 million). 
We assume closing on June 1 of this year. 
Overall debt service for $750 averages $43.2 million per year (through 10/1/2047). 
Previously, this was $47.0 million per year (through 10/1/2045). 
 
Some of the changes compared to the prior scenarios from December are summarized
below:


<!--[if !supportLists]-->-          <!--[endif]-->Variable rate


<!--[if !supportLists]-->o   <!--[endif]-->Percentage of overall
proceeds increased from 10% to 15%


<!--[if !supportLists]-->o   <!--[endif]-->Used 1.5% for the
initial rate and then stepped into 2% date after 2018


<!--[if !supportLists]-->o   <!--[endif]-->Extended the maturity
by 2 years to allow for 30 years useful life upon the closing
of the transaction.


 


<!--[if !supportLists]-->-          <!--[endif]-->Fixed rate


<!--[if !supportLists]-->o   <!--[endif]-->Updated for current



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=lockejm

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:LOVERC@pfm.com

mailto:LockeJM@gru.com

mailto:MACEM@pfm.com






Jan 6, 2017   6:01 pm  Prepared by DBC Finance (Finance 7.016 GRU:GREC)



SOURCES AND USES OF FUNDS



Gainesville Regional Utilities
GREC Takeout



$750mm
Rates +25bps



2017 GREC
2017 GREC Takeout, Level



Takeout, Level Debt Service,
Debt Service, Variable Rate



Sources: Fixed Rate Bonds Total



Bond Proceeds:
Par Amount 595,200,000.00 105,040,000.00 700,240,000.00
Premium 75,296,753.35 75,296,753.35



670,496,753.35 105,040,000.00 775,536,753.35



2017 GREC
2017 GREC Takeout, Level



Takeout, Level Debt Service,
Debt Service, Variable Rate



Uses: Fixed Rate Bonds Total



Project Fund Deposits:
GREC Takeout 645,800,320.00 104,199,680.00 750,000,000.00



Other Fund Deposits:
Reserve/Capitalized Interest Fund 19,932,500.00 19,932,500.00



Delivery Date Expenses:
Cost of Issuance 2,976,000.00 525,200.00 3,501,200.00
Underwriter's Discount 1,785,600.00 315,120.00 2,100,720.00



4,761,600.00 840,320.00 5,601,920.00



Other Uses of Funds:
Additional Proceeds 2,333.35 2,333.35



670,496,753.35 105,040,000.00 775,536,753.35











Jan 6, 2017   6:01 pm  Prepared by DBC Finance (Finance 7.016 GRU:GREC)



BOND PRICING



Gainesville Regional Utilities
GREC Takeout



$750mm
Rates +25bps



Maturity Yield to Call Call
Bond Component Date Amount Rate Yield Price Maturity Date Price



Bond Component:
10/01/2018 10,105,000 5.000% 1.570% 104.506
10/01/2019 10,125,000 5.000% 1.830% 107.206
10/01/2020 10,580,000 5.000% 2.060% 109.421
10/01/2021 11,065,000 5.000% 2.240% 111.334
10/01/2022 11,565,000 5.000% 2.380% 113.046
10/01/2023 12,095,000 5.000% 2.510% 114.493
10/01/2024 12,640,000 5.000% 2.650% 115.565
10/01/2025 13,220,000 5.000% 2.770% 116.489
10/01/2026 13,820,000 5.000% 2.890% 117.149
10/01/2027 14,450,000 5.000% 2.980% 117.848
10/01/2028 15,105,000 5.000% 3.070% 116.974 C 3.202% 10/01/2027 100.000
10/01/2029 15,795,000 5.000% 3.140% 116.301 C 3.373% 10/01/2027 100.000
10/01/2030 16,515,000 5.000% 3.210% 115.631 C 3.521% 10/01/2027 100.000
10/01/2031 17,270,000 5.000% 3.270% 115.061 C 3.641% 10/01/2027 100.000
10/01/2032 18,055,000 5.000% 3.330% 114.495 C 3.748% 10/01/2027 100.000
10/01/2033 18,880,000 5.000% 3.390% 113.932 C 3.843% 10/01/2027 100.000
10/01/2034 19,740,000 5.000% 3.450% 113.372 C 3.929% 10/01/2027 100.000
10/01/2035 20,640,000 5.000% 3.500% 112.908 C 3.999% 10/01/2027 100.000
10/01/2036 21,575,000 5.000% 3.540% 112.538 C 4.058% 10/01/2027 100.000
10/01/2037 22,540,000 5.000% 3.570% 112.262 C 4.104% 10/01/2027 100.000
10/01/2038 23,500,000 5.000% 3.600% 111.986 C 4.148% 10/01/2027 100.000
10/01/2039 24,570,000 5.000% 3.620% 111.803 C 4.181% 10/01/2027 100.000
10/01/2040 25,690,000 5.000% 3.630% 111.712 C 4.207% 10/01/2027 100.000
10/01/2041 26,855,000 5.000% 3.640% 111.620 C 4.230% 10/01/2027 100.000
10/01/2042 28,075,000 5.000% 3.650% 111.529 C 4.252% 10/01/2027 100.000
10/01/2043 29,350,000 5.000% 3.660% 111.438 C 4.272% 10/01/2027 100.000
10/01/2044 30,690,000 5.000% 3.670% 111.347 C 4.291% 10/01/2027 100.000
10/01/2045 32,085,000 5.000% 3.680% 111.256 C 4.308% 10/01/2027 100.000
10/01/2046 33,540,000 5.000% 3.690% 111.165 C 4.324% 10/01/2027 100.000
10/01/2047 35,065,000 5.000% 3.700% 111.074 C 4.340% 10/01/2027 100.000



595,200,000



Variable Rate:
10/01/2018 1,765,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2019 1,760,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2020 1,845,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2021 1,925,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2022 2,020,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2023 2,105,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2024 2,210,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2025 2,305,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2026 2,415,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2027 2,520,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2028 2,640,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2029 2,760,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2030 2,885,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2031 3,010,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2032 3,150,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2033 3,290,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2034 3,440,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2035 3,595,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2036 3,765,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2037 3,955,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2038 4,200,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2039 4,390,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2040 4,585,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2041 4,795,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2042 5,015,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2043 5,245,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2044 5,475,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2045 5,725,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2046 5,990,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2047 6,260,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000



105,040,000



700,240,000











Jan 6, 2017   6:01 pm  Prepared by DBC Finance (Finance 7.016 GRU:GREC)



BOND PRICING



Gainesville Regional Utilities
GREC Takeout



$750mm
Rates +25bps



Dated Date 06/01/2017
Delivery Date 06/01/2017
First Coupon 10/01/2017



Par Amount 700,240,000.00
Premium 75,296,753.35



Production 775,536,753.35 110.752992%
Underwriter's Discount -2,100,720.00 -0.300000%



Purchase Price 773,436,033.35 110.452992%
Accrued Interest



Net Proceeds 773,436,033.35











Jan 6, 2017   6:01 pm  Prepared by DBC Finance (Finance 7.016 GRU:GREC)



BOND SUMMARY STATISTICS



Gainesville Regional Utilities
GREC Takeout



$750mm
Rates +25bps



Dated Date 06/01/2017
Delivery Date 06/01/2017
Last Maturity 10/01/2047



Arbitrage Yield 3.418327%
True Interest Cost (TIC) 3.732740%
Net Interest Cost (NIC) 3.994674%
All-In TIC 3.768901%
Average Coupon 4.543102%



Average Life (years) 19.060
Duration of Issue (years) 12.795



Par Amount 700,240,000.00
Bond Proceeds 775,536,753.35
Total Interest 606,345,949.64
Net Interest 533,149,916.29
Bond Years from Dated Date 13,346,518,333.33
Bond Years from Delivery Date 13,346,518,333.33
Total Debt Service 1,306,585,949.64
Maximum Annual Debt Service 43,207,349.96
Average Annual Debt Service 43,074,262.08



Underwriter's Fees (per $1000)
  Average Takedown
  Other Fee 3.000000



Total Underwriter's Discount 3.000000



Bid Price 110.452992



Par Average Average PV of 1 bp
Bond Component Value Price Coupon Life change



Bond Component 595,200,000.00 112.651 5.000% 19.048 510,542.05
Variable Rate 105,040,000.00 100.000 1.965% 19.129



700,240,000.00 19.060 510,542.05



All-In Arbitrage
TIC TIC Yield



Par Value 700,240,000.00 700,240,000.00 700,240,000.00
  + Accrued Interest
  + Premium (Discount) 75,296,753.35 75,296,753.35 75,296,753.35
  - Underwriter's Discount -2,100,720.00 -2,100,720.00
  - Cost of Issuance Expense -3,501,200.00
  - Other Amounts



Target Value 773,436,033.35 769,934,833.35 775,536,753.35



Target Date 06/01/2017 06/01/2017 06/01/2017
Yield 3.732740% 3.768901% 3.418327%











Jan 6, 2017   6:01 pm  Prepared by DBC Finance (Finance 7.016 GRU:GREC)



BOND DEBT SERVICE



Gainesville Regional Utilities
GREC Takeout



$750mm
Rates +25bps



Period
Ending Principal Coupon Interest Debt Service



10/01/2017 10,445,200.00 10,445,200.00
10/01/2018 11,870,000 **   % 31,335,600.00 43,205,600.00
10/01/2019 11,885,000 **   % 31,320,250.00 43,205,250.00
10/01/2020 12,425,000 **   % 30,778,800.04 43,203,800.04
10/01/2021 12,990,000 **   % 30,212,900.04 43,202,900.04
10/01/2022 13,585,000 **   % 29,621,149.96 43,206,149.96
10/01/2023 14,200,000 **   % 29,002,500.04 43,202,500.04
10/01/2024 14,850,000 **   % 28,355,649.96 43,205,649.96
10/01/2025 15,525,000 **   % 27,679,450.00 43,204,450.00
10/01/2026 16,235,000 **   % 26,972,349.96 43,207,349.96
10/01/2027 16,970,000 **   % 26,233,049.96 43,203,049.96
10/01/2028 17,745,000 **   % 25,460,149.96 43,205,149.96
10/01/2029 18,555,000 **   % 24,652,099.96 43,207,099.96
10/01/2030 19,400,000 **   % 23,807,149.96 43,207,149.96
10/01/2031 20,280,000 **   % 22,923,700.00 43,203,700.00
10/01/2032 21,205,000 **   % 21,999,999.96 43,204,999.96
10/01/2033 22,170,000 **   % 21,034,249.96 43,204,249.96
10/01/2034 23,180,000 **   % 20,024,450.00 43,204,450.00
10/01/2035 24,235,000 **   % 18,968,650.04 43,203,650.04
10/01/2036 25,340,000 **   % 17,864,750.00 43,204,750.00
10/01/2037 26,495,000 **   % 16,710,700.00 43,205,700.00
10/01/2038 27,700,000 **   % 15,504,599.96 43,204,599.96
10/01/2039 28,960,000 **   % 14,245,599.96 43,205,599.96
10/01/2040 30,275,000 **   % 12,929,300.04 43,204,300.04
10/01/2041 31,650,000 **   % 11,553,100.00 43,203,100.00
10/01/2042 33,090,000 **   % 10,114,449.96 43,204,449.96
10/01/2043 34,595,000 **   % 8,610,400.00 43,205,400.00
10/01/2044 36,165,000 **   % 7,037,999.96 43,202,999.96
10/01/2045 37,810,000 **   % 5,393,999.96 43,203,999.96
10/01/2046 39,530,000 **   % 3,675,250.04 43,205,250.04
10/01/2047 41,325,000 **   % 1,878,449.96 43,203,449.96



700,240,000 606,345,949.64 1,306,585,949.64











Jan 6, 2017   6:01 pm  Prepared by DBC Finance (Finance 7.016 GRU:GREC)



BOND DEBT SERVICE



Gainesville Regional Utilities
2017 GREC Takeout, Level Debt Service, Fixed Rate



$750mm Project Fund



Period
Ending Principal Coupon Interest Debt Service



10/01/2017 9,920,000 9,920,000
10/01/2018 10,105,000 5.000% 29,760,000 39,865,000
10/01/2019 10,125,000 5.000% 29,254,750 39,379,750
10/01/2020 10,580,000 5.000% 28,748,500 39,328,500
10/01/2021 11,065,000 5.000% 28,219,500 39,284,500
10/01/2022 11,565,000 5.000% 27,666,250 39,231,250
10/01/2023 12,095,000 5.000% 27,088,000 39,183,000
10/01/2024 12,640,000 5.000% 26,483,250 39,123,250
10/01/2025 13,220,000 5.000% 25,851,250 39,071,250
10/01/2026 13,820,000 5.000% 25,190,250 39,010,250
10/01/2027 14,450,000 5.000% 24,499,250 38,949,250
10/01/2028 15,105,000 5.000% 23,776,750 38,881,750
10/01/2029 15,795,000 5.000% 23,021,500 38,816,500
10/01/2030 16,515,000 5.000% 22,231,750 38,746,750
10/01/2031 17,270,000 5.000% 21,406,000 38,676,000
10/01/2032 18,055,000 5.000% 20,542,500 38,597,500
10/01/2033 18,880,000 5.000% 19,639,750 38,519,750
10/01/2034 19,740,000 5.000% 18,695,750 38,435,750
10/01/2035 20,640,000 5.000% 17,708,750 38,348,750
10/01/2036 21,575,000 5.000% 16,676,750 38,251,750
10/01/2037 22,540,000 5.000% 15,598,000 38,138,000
10/01/2038 23,500,000 5.000% 14,471,000 37,971,000
10/01/2039 24,570,000 5.000% 13,296,000 37,866,000
10/01/2040 25,690,000 5.000% 12,067,500 37,757,500
10/01/2041 26,855,000 5.000% 10,783,000 37,638,000
10/01/2042 28,075,000 5.000% 9,440,250 37,515,250
10/01/2043 29,350,000 5.000% 8,036,500 37,386,500
10/01/2044 30,690,000 5.000% 6,569,000 37,259,000
10/01/2045 32,085,000 5.000% 5,034,500 37,119,500
10/01/2046 33,540,000 5.000% 3,430,250 36,970,250
10/01/2047 35,065,000 5.000% 1,753,250 36,818,250



595,200,000 566,859,750 1,162,059,750











Jan 6, 2017   6:01 pm  Prepared by DBC Finance (Finance 7.016 GRU:GREC)



BOND DEBT SERVICE



Gainesville Regional Utilities
2017 GREC Takeout, Level Debt Service, Variable Rate Bonds



$750mm Project Fund



Period
Ending Principal Interest Debt Service



10/01/2017 525,200.00 525,200.00
10/01/2018 1,765,000 1,575,600.00 3,340,600.00
10/01/2019 1,760,000 2,065,500.00 3,825,500.00
10/01/2020 1,845,000 2,030,300.04 3,875,300.04
10/01/2021 1,925,000 1,993,400.04 3,918,400.04
10/01/2022 2,020,000 1,954,899.96 3,974,899.96
10/01/2023 2,105,000 1,914,500.04 4,019,500.04
10/01/2024 2,210,000 1,872,399.96 4,082,399.96
10/01/2025 2,305,000 1,828,200.00 4,133,200.00
10/01/2026 2,415,000 1,782,099.96 4,197,099.96
10/01/2027 2,520,000 1,733,799.96 4,253,799.96
10/01/2028 2,640,000 1,683,399.96 4,323,399.96
10/01/2029 2,760,000 1,630,599.96 4,390,599.96
10/01/2030 2,885,000 1,575,399.96 4,460,399.96
10/01/2031 3,010,000 1,517,700.00 4,527,700.00
10/01/2032 3,150,000 1,457,499.96 4,607,499.96
10/01/2033 3,290,000 1,394,499.96 4,684,499.96
10/01/2034 3,440,000 1,328,700.00 4,768,700.00
10/01/2035 3,595,000 1,259,900.04 4,854,900.04
10/01/2036 3,765,000 1,188,000.00 4,953,000.00
10/01/2037 3,955,000 1,112,700.00 5,067,700.00
10/01/2038 4,200,000 1,033,599.96 5,233,599.96
10/01/2039 4,390,000 949,599.96 5,339,599.96
10/01/2040 4,585,000 861,800.04 5,446,800.04
10/01/2041 4,795,000 770,100.00 5,565,100.00
10/01/2042 5,015,000 674,199.96 5,689,199.96
10/01/2043 5,245,000 573,900.00 5,818,900.00
10/01/2044 5,475,000 468,999.96 5,943,999.96
10/01/2045 5,725,000 359,499.96 6,084,499.96
10/01/2046 5,990,000 245,000.04 6,235,000.04
10/01/2047 6,260,000 125,199.96 6,385,199.96



105,040,000 39,486,199.64 144,526,199.64













Jan 6, 2017   6:02 pm  Prepared by DBC Finance (Finance 7.016 GRU:GREC)



SOURCES AND USES OF FUNDS



Gainesville Regional Utilities
GREC Takeout



$725mm
Rates +25bps



2017 GREC
2017 GREC Takeout, Level



Takeout, Level Debt Service,
Debt Service, Variable Rate



Sources: Fixed Rate Bonds Total



Bond Proceeds:
Par Amount 575,365,000.00 101,535,000.00 676,900,000.00
Premium 72,788,136.75 72,788,136.75



648,153,136.75 101,535,000.00 749,688,136.75



2017 GREC
2017 GREC Takeout, Level



Takeout, Level Debt Service,
Debt Service, Variable Rate



Uses: Fixed Rate Bonds Total



Project Fund Deposits:
GREC Takeout 624,277,280.00 100,722,720.00 725,000,000.00



Other Fund Deposits:
Reserve/Capitalized Interest Fund 19,269,125.00 19,269,125.00



Delivery Date Expenses:
Cost of Issuance 2,876,825.00 507,675.00 3,384,500.00
Underwriter's Discount 1,726,095.00 304,605.00 2,030,700.00



4,602,920.00 812,280.00 5,415,200.00



Other Uses of Funds:
Additional Proceeds 3,811.75 3,811.75



648,153,136.75 101,535,000.00 749,688,136.75











Jan 6, 2017   6:02 pm  Prepared by DBC Finance (Finance 7.016 GRU:GREC)



BOND PRICING



Gainesville Regional Utilities
GREC Takeout



$725mm
Rates +25bps



Maturity Yield to Call Call
Bond Component Date Amount Rate Yield Price Maturity Date Price



Bond Component:
10/01/2018 9,770,000 5.000% 1.570% 104.506
10/01/2019 9,780,000 5.000% 1.830% 107.206
10/01/2020 10,230,000 5.000% 2.060% 109.421
10/01/2021 10,695,000 5.000% 2.240% 111.334
10/01/2022 11,185,000 5.000% 2.380% 113.046
10/01/2023 11,690,000 5.000% 2.510% 114.493
10/01/2024 12,220,000 5.000% 2.650% 115.565
10/01/2025 12,780,000 5.000% 2.770% 116.489
10/01/2026 13,360,000 5.000% 2.890% 117.149
10/01/2027 13,970,000 5.000% 2.980% 117.848
10/01/2028 14,605,000 5.000% 3.070% 116.974 C 3.202% 10/01/2027 100.000
10/01/2029 15,270,000 5.000% 3.140% 116.301 C 3.373% 10/01/2027 100.000
10/01/2030 15,970,000 5.000% 3.210% 115.631 C 3.521% 10/01/2027 100.000
10/01/2031 16,690,000 5.000% 3.270% 115.061 C 3.641% 10/01/2027 100.000
10/01/2032 17,455,000 5.000% 3.330% 114.495 C 3.748% 10/01/2027 100.000
10/01/2033 18,250,000 5.000% 3.390% 113.932 C 3.843% 10/01/2027 100.000
10/01/2034 19,080,000 5.000% 3.450% 113.372 C 3.929% 10/01/2027 100.000
10/01/2035 19,950,000 5.000% 3.500% 112.908 C 3.999% 10/01/2027 100.000
10/01/2036 20,855,000 5.000% 3.540% 112.538 C 4.058% 10/01/2027 100.000
10/01/2037 21,785,000 5.000% 3.570% 112.262 C 4.104% 10/01/2027 100.000
10/01/2038 22,720,000 5.000% 3.600% 111.986 C 4.148% 10/01/2027 100.000
10/01/2039 23,750,000 5.000% 3.620% 111.803 C 4.181% 10/01/2027 100.000
10/01/2040 24,835,000 5.000% 3.630% 111.712 C 4.207% 10/01/2027 100.000
10/01/2041 25,960,000 5.000% 3.640% 111.620 C 4.230% 10/01/2027 100.000
10/01/2042 27,140,000 5.000% 3.650% 111.529 C 4.252% 10/01/2027 100.000
10/01/2043 28,375,000 5.000% 3.660% 111.438 C 4.272% 10/01/2027 100.000
10/01/2044 29,665,000 5.000% 3.670% 111.347 C 4.291% 10/01/2027 100.000
10/01/2045 31,010,000 5.000% 3.680% 111.256 C 4.308% 10/01/2027 100.000
10/01/2046 32,425,000 5.000% 3.690% 111.165 C 4.324% 10/01/2027 100.000
10/01/2047 33,895,000 5.000% 3.700% 111.074 C 4.340% 10/01/2027 100.000



575,365,000



Variable Rate:
10/01/2018 1,705,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2019 1,710,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2020 1,780,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2021 1,865,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2022 1,945,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2023 2,040,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2024 2,135,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2025 2,230,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2026 2,330,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2027 2,435,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2028 2,550,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2029 2,665,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2030 2,780,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2031 2,915,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2032 3,045,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2033 3,180,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2034 3,330,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2035 3,480,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2036 3,640,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2037 3,825,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2038 4,055,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2039 4,245,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2040 4,430,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2041 4,635,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2042 4,845,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2043 5,065,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2044 5,295,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2045 5,540,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2046 5,785,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000
10/01/2047 6,055,000 -100.000% 100.000 C 1.971% 06/01/2017 100.000



101,535,000



676,900,000
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BOND PRICING



Gainesville Regional Utilities
GREC Takeout



$725mm
Rates +25bps



Dated Date 06/01/2017
Delivery Date 06/01/2017
First Coupon 10/01/2017



Par Amount 676,900,000.00
Premium 72,788,136.75



Production 749,688,136.75 110.753160%
Underwriter's Discount -2,030,700.00 -0.300000%



Purchase Price 747,657,436.75 110.453160%
Accrued Interest



Net Proceeds 747,657,436.75
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BOND SUMMARY STATISTICS



Gainesville Regional Utilities
GREC Takeout



$725mm
Rates +25bps



Dated Date 06/01/2017
Delivery Date 06/01/2017
Last Maturity 10/01/2047



Arbitrage Yield 3.418317%
True Interest Cost (TIC) 3.732740%
Net Interest Cost (NIC) 3.994676%
All-In TIC 3.768902%
Average Coupon 4.543116%



Average Life (years) 19.060
Duration of Issue (years) 12.795



Par Amount 676,900,000.00
Bond Proceeds 749,688,136.75
Total Interest 586,133,266.83
Net Interest 515,375,830.08
Bond Years from Dated Date 12,901,568,333.33
Bond Years from Delivery Date 12,901,568,333.33
Total Debt Service 1,263,033,266.83
Maximum Annual Debt Service 41,766,849.96
Average Annual Debt Service 41,638,459.35



Underwriter's Fees (per $1000)
  Average Takedown
  Other Fee 3.000000



Total Underwriter's Discount 3.000000



Bid Price 110.453160



Par Average Average PV of 1 bp
Bond Component Value Price Coupon Life change



Bond Component 575,365,000.00 112.651 5.000% 19.048 493,529.65
Variable Rate 101,535,000.00 100.000 1.965% 19.129



676,900,000.00 19.060 493,529.65



All-In Arbitrage
TIC TIC Yield



Par Value 676,900,000.00 676,900,000.00 676,900,000.00
  + Accrued Interest
  + Premium (Discount) 72,788,136.75 72,788,136.75 72,788,136.75
  - Underwriter's Discount -2,030,700.00 -2,030,700.00
  - Cost of Issuance Expense -3,384,500.00
  - Other Amounts



Target Value 747,657,436.75 744,272,936.75 749,688,136.75



Target Date 06/01/2017 06/01/2017 06/01/2017
Yield 3.732740% 3.768902% 3.418317%
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BOND DEBT SERVICE



Gainesville Regional Utilities
GREC Takeout



$725mm
Rates +25bps



Period
Ending Principal Coupon Interest Debt Service



10/01/2017 10,097,091.67 10,097,091.67
10/01/2018 11,475,000 **   % 30,291,275.00 41,766,275.00
10/01/2019 11,490,000 **   % 30,276,349.96 41,766,349.96
10/01/2020 12,010,000 **   % 29,753,149.96 41,763,149.96
10/01/2021 12,560,000 **   % 29,206,050.04 41,766,050.04
10/01/2022 13,130,000 **   % 28,633,999.96 41,763,999.96
10/01/2023 13,730,000 **   % 28,035,850.04 41,765,850.04
10/01/2024 14,355,000 **   % 27,410,550.04 41,765,550.04
10/01/2025 15,010,000 **   % 26,756,849.96 41,766,849.96
10/01/2026 15,690,000 **   % 26,073,250.04 41,763,250.04
10/01/2027 16,405,000 **   % 25,358,649.96 41,763,649.96
10/01/2028 17,155,000 **   % 24,611,450.00 41,766,450.00
10/01/2029 17,935,000 **   % 23,830,200.00 41,765,200.00
10/01/2030 18,750,000 **   % 23,013,399.96 41,763,399.96
10/01/2031 19,605,000 **   % 22,159,300.00 41,764,300.00
10/01/2032 20,500,000 **   % 21,266,500.04 41,766,500.04
10/01/2033 21,430,000 **   % 20,332,850.04 41,762,850.04
10/01/2034 22,410,000 **   % 19,356,750.04 41,766,750.04
10/01/2035 23,430,000 **   % 18,336,150.04 41,766,150.04
10/01/2036 24,495,000 **   % 17,269,050.04 41,764,050.04
10/01/2037 25,610,000 **   % 16,153,500.00 41,763,500.00
10/01/2038 26,775,000 **   % 14,987,750.00 41,762,750.00
10/01/2039 27,995,000 **   % 13,770,650.04 41,765,650.04
10/01/2040 29,265,000 **   % 12,498,250.04 41,763,250.04
10/01/2041 30,595,000 **   % 11,167,899.96 41,762,899.96
10/01/2042 31,985,000 **   % 9,777,199.96 41,762,199.96
10/01/2043 33,440,000 **   % 8,323,299.96 41,763,299.96
10/01/2044 34,960,000 **   % 6,803,250.04 41,763,250.04
10/01/2045 36,550,000 **   % 5,214,100.04 41,764,100.04
10/01/2046 38,210,000 **   % 3,552,799.96 41,762,799.96
10/01/2047 39,950,000 **   % 1,815,850.04 41,765,850.04



676,900,000 586,133,266.83 1,263,033,266.83
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BOND DEBT SERVICE



Gainesville Regional Utilities
2017 GREC Takeout, Level Debt Service, Fixed Rate



$750mm Project Fund



Period
Ending Principal Coupon Interest Debt Service



10/01/2017 9,589,416.67 9,589,416.67
10/01/2018 9,770,000 5.000% 28,768,250.00 38,538,250.00
10/01/2019 9,780,000 5.000% 28,279,750.00 38,059,750.00
10/01/2020 10,230,000 5.000% 27,790,750.00 38,020,750.00
10/01/2021 10,695,000 5.000% 27,279,250.00 37,974,250.00
10/01/2022 11,185,000 5.000% 26,744,500.00 37,929,500.00
10/01/2023 11,690,000 5.000% 26,185,250.00 37,875,250.00
10/01/2024 12,220,000 5.000% 25,600,750.00 37,820,750.00
10/01/2025 12,780,000 5.000% 24,989,750.00 37,769,750.00
10/01/2026 13,360,000 5.000% 24,350,750.00 37,710,750.00
10/01/2027 13,970,000 5.000% 23,682,750.00 37,652,750.00
10/01/2028 14,605,000 5.000% 22,984,250.00 37,589,250.00
10/01/2029 15,270,000 5.000% 22,254,000.00 37,524,000.00
10/01/2030 15,970,000 5.000% 21,490,500.00 37,460,500.00
10/01/2031 16,690,000 5.000% 20,692,000.00 37,382,000.00
10/01/2032 17,455,000 5.000% 19,857,500.00 37,312,500.00
10/01/2033 18,250,000 5.000% 18,984,750.00 37,234,750.00
10/01/2034 19,080,000 5.000% 18,072,250.00 37,152,250.00
10/01/2035 19,950,000 5.000% 17,118,250.00 37,068,250.00
10/01/2036 20,855,000 5.000% 16,120,750.00 36,975,750.00
10/01/2037 21,785,000 5.000% 15,078,000.00 36,863,000.00
10/01/2038 22,720,000 5.000% 13,988,750.00 36,708,750.00
10/01/2039 23,750,000 5.000% 12,852,750.00 36,602,750.00
10/01/2040 24,835,000 5.000% 11,665,250.00 36,500,250.00
10/01/2041 25,960,000 5.000% 10,423,500.00 36,383,500.00
10/01/2042 27,140,000 5.000% 9,125,500.00 36,265,500.00
10/01/2043 28,375,000 5.000% 7,768,500.00 36,143,500.00
10/01/2044 29,665,000 5.000% 6,349,750.00 36,014,750.00
10/01/2045 31,010,000 5.000% 4,866,500.00 35,876,500.00
10/01/2046 32,425,000 5.000% 3,316,000.00 35,741,000.00
10/01/2047 33,895,000 5.000% 1,694,750.00 35,589,750.00



575,365,000 547,964,666.67 1,123,329,666.67
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BOND DEBT SERVICE



Gainesville Regional Utilities
2017 GREC Takeout, Level Debt Service, Variable Rate Bonds



$750mm Project Fund



Period
Ending Principal Interest Debt Service



10/01/2017 507,675.00 507,675.00
10/01/2018 1,705,000 1,523,025.00 3,228,025.00
10/01/2019 1,710,000 1,996,599.96 3,706,599.96
10/01/2020 1,780,000 1,962,399.96 3,742,399.96
10/01/2021 1,865,000 1,926,800.04 3,791,800.04
10/01/2022 1,945,000 1,889,499.96 3,834,499.96
10/01/2023 2,040,000 1,850,600.04 3,890,600.04
10/01/2024 2,135,000 1,809,800.04 3,944,800.04
10/01/2025 2,230,000 1,767,099.96 3,997,099.96
10/01/2026 2,330,000 1,722,500.04 4,052,500.04
10/01/2027 2,435,000 1,675,899.96 4,110,899.96
10/01/2028 2,550,000 1,627,200.00 4,177,200.00
10/01/2029 2,665,000 1,576,200.00 4,241,200.00
10/01/2030 2,780,000 1,522,899.96 4,302,899.96
10/01/2031 2,915,000 1,467,300.00 4,382,300.00
10/01/2032 3,045,000 1,409,000.04 4,454,000.04
10/01/2033 3,180,000 1,348,100.04 4,528,100.04
10/01/2034 3,330,000 1,284,500.04 4,614,500.04
10/01/2035 3,480,000 1,217,900.04 4,697,900.04
10/01/2036 3,640,000 1,148,300.04 4,788,300.04
10/01/2037 3,825,000 1,075,500.00 4,900,500.00
10/01/2038 4,055,000 999,000.00 5,054,000.00
10/01/2039 4,245,000 917,900.04 5,162,900.04
10/01/2040 4,430,000 833,000.04 5,263,000.04
10/01/2041 4,635,000 744,399.96 5,379,399.96
10/01/2042 4,845,000 651,699.96 5,496,699.96
10/01/2043 5,065,000 554,799.96 5,619,799.96
10/01/2044 5,295,000 453,500.04 5,748,500.04
10/01/2045 5,540,000 347,600.04 5,887,600.04
10/01/2046 5,785,000 236,799.96 6,021,799.96
10/01/2047 6,055,000 121,100.04 6,176,100.04



101,535,000 38,168,600.16 139,703,600.16




























MMD (6 January 2017)


<!--[if !supportLists]-->o   <!--[endif]-->Percentage of overall
proceeds drops from 90% to 85%


<!--[if !supportLists]-->o   <!--[endif]-->Tightened the “safety
buffer” of MMD.  Now +25 basis points for MMD to account
for potential future volatility.  In previous iterations, this
buffer was +50 basis points


<!--[if !supportLists]-->o   <!--[endif]-->Underwriter’s
Discount.  Takedowns, given the large size of the
transaction, is now $3 per bond.  Previously, this was $5
per bond. 


<!--[if !supportLists]-->o   <!--[endif]-->Cost of issuance.  This
remains the same ($5) compared to prior numbers runs. 
Legal costs the big question given the potential complexity
of the transaction.


<!--[if !supportLists]-->o   <!--[endif]-->Debt Service Reserve
Fund. Remains ½ max annual debt service. 


Other items to consider:


<!--[if !supportLists]-->-          <!--[endif]-->Taxable versus tax-exempt.  This
assumes Orrick is comfortable with tax-exempt debt


<!--[if !supportLists]-->-          <!--[endif]-->Refundings.  With this structure,
we assume 5% coupon bonds.  Likely that GRU would be able to refund
this debt in 10 years and then 20 years.  This savings has not been
incorporated but could likely improve the NPV savings given the size of
the transaction.


<!--[if !supportLists]-->-          <!--[endif]-->Debt service reserve fund. This
currently has ½ Max Annual DS. We would like to check the pulse of the
Rating Agencies on this to see if they blink about not having a DSRF and
then can show them this.  On the NPV analysis, the DSRF would flow
back to GRU at year 30, would be about $20 million at ½ MADs.


<!--[if !supportLists]-->-          <!--[endif]-->Initial Rating Agency Engagement. 
Once the news starts to become public, then would recommend an initial
engagement telling them it is in the works, provide an initial presentation
(phone) with savings and assumptions with follow-up for the rating as
needed for the bond transaction.


<!--[if !supportLists]-->-          <!--[endif]-->1603 Grant.  Looks like the
clawback steps down each year based on COD. A review of the IRS
website indicates that if completed prior to December, the clawback
would be ~$47 million.  After December, the clawback would likely be
half that amount.


<!--[if !supportLists]-->-          <!--[endif]-->Structure of the bond transaction. 
This assumes level debt service for the transaction.  Given fixed and
variable mix of debt, we would likely amortize the variable rate debt out
long on the yield curve rather than amortizing the fixed rate debt out in







years 28-30 (for example).


<!--[if !supportLists]-->-          <!--[endif]-->Cost of Issuance.  City commission
should be prepared for a large number – very likely +2x what was seen
on the arbitration/litigation issue a few years ago and their reception to
that was not very positive


<!--[if !supportLists]-->-          <!--[endif]--> Blocker Corp and preservation of
the grant versus GRU purchase.  Who issues the debt for purchase? 
Previously, assumptions were that the blocker corporation issued the debt
and this was to be taxable.  The primary Scenario from the initial
engagement was that the blocker would issue a relatively small amount
of taxable debt and GRU would pre-pay for a significant portion of power
from the Blocker Corp such that it comprised 80% or so of the purchase
price.  So, a significant assumption from years past. 


<!--[if !supportLists]-->-          <!--[endif]-->Documents.  There are 2
transactions that come to mind in terms of documents that required the
establishment of a blocker corporation. This adds complexity and time
(while preserving the grant). In these instances, the transactions took
about 6 months to get across the finishline since there were +20
documents to negotiate.  Conceptually, the blocker corporation needs to
be established and then all requisite authority to operate the facility
transfer to the blocker corp.  The documents also have to contemplate a
flip back to GRU in a few years, so they need to have that flexibility. 
Some of the more significant documents


<!--[if !supportLists]-->o   <!--[endif]-->Letter of Intent. 
Becomes the baseline that everything referred back to as
negotiations took some changes and turns.  Good faith
deposits and break-up fees became an issue


<!--[if !supportLists]-->o   <!--[endif]-->Documents and partner
for establishing the blocker corporation.  Previously, GRU
had worked to identify a 3d party to be an owner of the
blocker corporation


<!--[if !supportLists]-->o   <!--[endif]-->Asset Sale agreement


<!--[if !supportLists]-->o   <!--[endif]-->Power purchase
agreement


<!--[if !supportLists]-->o   <!--[endif]-->Interconnection
agreement and substation use


<!--[if !supportLists]-->o   <!--[endif]-->O&M agreement


<!--[if !supportLists]-->o   <!--[endif]-->Survey and ground
lease   


<!--[if !supportLists]-->o   <!--[endif]-->Security agreement


<!--[if !supportLists]-->o   <!--[endif]-->Facility administration
agreement







<!--[if !supportLists]-->-          <!--[endif]-->Timing of a bond transaction. 
While negotiating the transaction and the documents, GRU would likely
also have to get a bond transaction off the ground.  We would anticipate
that this could happen over the course of the last 2.5 months.  So, a
significant effort for the staff that would likely have to be synchronized
with GRU’s “day jobs” of budget formulation in the summer and the
closing of the books in October.  Typically, 4 weeks for POS, 3 weeks for
rating agencies, 1 week for marketing and then execution.  So, probably,
for a streamlined process, 2 months.  More realistically, 3 months to
incorporate the City Commission approval process.  The last OS GRU did
was in 2014. 


<!--[if !supportLists]-->-          <!--[endif]-->Banks.  Previously, Goldman Sachs,
Bank of America and JP provided analysis on the facility.


<!--[if !supportLists]-->-          <!--[endif]-->Rating Agencies.  This will force
the rating agencies to really take a close look at the current PPA and
understand the components of the fixed costs of the contract.  While they
have the contract and have been presented this information, given the
loss of Alan Spen and Kevin Rose, we are not 100% comfortable that the
analysts really know the details of the contract.  Conceptually, GRU can
present this as a “refunding” transaction but the details and structure
needs to be discussed and presented so the security structure and
impact to new and existing bondholders is clearly articulated.  So more
difficult lift in presenting the information compared to a bond transaction.
We will work up some scenarios for the call later this week.








From: Shalley, Nicolle M.
To: Bielarski, Edward J
Subject: RE: Gordon conversation
Date: Tuesday, March 21, 2017 11:51:25 AM
Attachments: grec - gru mou rev 11.docx


A revised draft per our conversations. 


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)


Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 


NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received
this email in error, please immediately reply to the sender, then delete the email.  Thank you.  


-----Original Message-----
From: Bielarski, Edward J
Sent: Tuesday, March 21, 2017 7:23 AM
To: Shalley, Nicolle M.
Subject: FW: Gordon conversation


Nicole,


As you can see from my notes with Jim I told him that I'd be getting him a revision, which corrected
the misperceptions he had (i.e. "stay" on arbitration immediately upon our signing, real withholdings
and withholding ability on all pending claims and counterclaims).


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: Bielarski, Edward J
Sent: Monday, March 20, 2017 10:00 PM
To: Brown, Thomas R; Locke, Justin M
Subject: Gordon conversation


Folks,


I had a follow up conversation with Mr. Gordon tonight. Just to fill you in on his points I'm sending out
this e-mail.  Briefly this is the substance of the conversation:


Jim was under the impression that I had agreed to a stay on the arbitration immediately upon our
signing (not having to wait for the city commission).  He said that was based on our conversations of
this weekend.  He used the example of the limited stay on the depositions (ending March 14th) as an
example of my ability to stay the arbitration.  First, I assured him that the stay on depositions was
much different than a stay on arbitration.  I also assured him that my comments were limited to placing
a stay on the arbitration in the MOU which would have to be accepted by the City Commission.  I also
indicated that is why It has been important for me to place issues in writing so there is no mistake
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GRU rev 11 Marked from GREC version sent 3/20/17 at 3:45pm v. GRU Rev 8 dated 3/18/17 and adding GRU’s reference to the NDA termination in Rev 10 dated 3/20/17


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March 21 _________________, 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties’ intent to cooperate in good faith to negotiate a definitive agreement (the “Purchase and Sale Agreement”) providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments (the “PPA”), shall be terminated at Closing of the Transaction (“Closing”). 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before Closing), GRU may terminate the Transaction and cease negotiations thereof. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a Purchase and Sale Agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC on or before ________________, 2017.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a Purchase and Sale Agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC has the right to attend any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a Purchase and Sale Agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”) ”) and terminated by GRU effective March 14, 2017.  The Parties also confirm that the Purchase and Sale Agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the Purchase and Sale Agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  


(a)  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with the PPA.  The Parties retain all rights arising under the PPA.  Upon execution by a management representative of GRU and GREC, tThis Memorandum operates to stay the Dispute until a Purchase and Sale Agreement is executed by the parties pursuant to Section 3 above and during the stay GRU shall not withhold additional invoiced amounts other than those described in section (b) below.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  


(b)  After the Execution Date and during the stay of the Dispute, GRU shall not withhold amounts from GREC’s monthly invoices other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA., where such withholding is based only on either (i) consistent with past practice, one or more of GRU’s already-pending claims that are the subject of the Dispute and under which GRU has withheld invoiced amounts prior to March 19, 2017 (specifically:  shutdown charges, Available Energy on start-up, and payment decreases under Section 12.4.1 of the PPA), or (ii) a mathematical calculation error that may appear in such invoices.  GRU shall not retroactively withhold any amounts that have previously been paid under any GREC invoice.


(c)  The Parties agree that the Purchase and Sale Agreement shall include the following provisions:  (i) a further stay of the Dispute until Closing or termination of efforts to reach a Transaction; (ii) at Closing, GRU shall retain the $7,176,643  receive a credit from GREC in the amount of $7,428,899.98 that it has withheld as of March 19, 2017 (the “Retention Cap”), which is the amount withheld to date that is subject to claims in the Dispute; (iii) GRU will not withhold additional amounts after the Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall refund to GREC at Closing any amounts withheld after March 19, 2017 with interest as set forth in Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all obligations and payment of the amounts to be paid and retained in accordance with the Purchase and Sale Agreement shall operate as a full settlement and mutual release of all claims and counterclaims between the Parties in the Dispute; and (vi) at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  


(d)  If the Parties are unable to execute a mutually agreeable Purchase and Sale Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to allow GRU to keep the $7,176,643  provide a credit of the Retention Cap amount upon a successful Closing as noted above is without any concession or admission whatsoever of liability as to those amounts, which GREC maintains were improperly withheld under the PPA.  GREC has agreed to GRU’s retention of that amount solely in order to facilitate the Transaction contemplated by this Memorandum.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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about the positions and issues.  Bottom line: I informed Jim that I was not empowered to simply issue a
stay on the arbitration.


Secondly, Jim told me that in determining the $ 7,176,xxx of withholdings he had thought interest had
been included.  He realizes that approximately $ 280 k had been left out, but would correct it if we
agreed to also pay interest on any overage in withholdings above the Retention Gap.  I said what is fair
is fair.


 Jim also brought up a hypothetical situation as to what would happen if the arbitrator ruled on the
summary judgement motion before the MOU was approved by the city commission.  He theorized that
GREC would win and asked what I would do.  I told him that I hadn't thought about it but would since
he brought it up.  I did ask him what GREC would do since he theorized they had won.  He said," well
it's our money".  I responded with,"I see."


Jim also seemed to think that this weekend I had agreed to not withhold monies on the unavailability
issues(NERC gads issue).  I told Jim that I agreed that GRU wouldn't retroactively withhold on these
monies, which were approximately $ 9.3 mm at this point.  However, I never agreed to stop
withholding them in any particular month.  In fact, I have never waivered from my position that all
pending claims and counterclaims in the arbitration are subject to withholding.


Overall it was a straightforward meeting with Jim simply mistaken about some of my points made over
the weekend.  I ended the conversation, by again telling Jim that this is why items of this nature must
be reduced to writing.  I also told him that I really don't understand why this is so difficult for him, in
that the future potential withholdings are within quite a narrow scope of money.  In addition the longer
he waits the longer it will take together commission approval.


Jim seemed concerned that both parties could proceed toward an MOU and a contract with the
arbitration unstayed.  I told him that I was able to handle the business conflicts just fine.  I enjoyed the
nature of our talks and thought we both could handle it.  I also informed him that we were talking and
there was no stay.  Jim didn't respond.


In closing I told Jim that I expected a draft from Nicole that I could share in the morning.  Jim closed
with telling me that he'd be talking with his board. 


Ed B


Sent from my iPad








From: Bielarski, Edward J
To: Brown, Thomas R; Locke, Justin M
Subject: Fwd: Draft MOU
Date: Thursday, February 16, 2017 2:38:15 PM
Attachments: att00001.htm


att00002.htm
gru-mou_(8598308)_(3).docx


Here's the draft


Sent from my iPad


Begin forwarded message:


From: "Cottle, Lisa A." <LCottle@winston.com>
Date: February 16, 2017 at 2:24:06 PM EST
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>, "Waratuke, Elizabeth
A." <waratukeea@cityofgainesville.org>
Subject: Draft MOU


Communicated in connection with confidential settlement
negotiations:
 
Ed and Liz,
 
Attached is a draft MOU concerning a potential purchase of the GREC
facility.  I look forward to your comments. Liz, please let me know if we
missed anything in the reservation of rights language in Section 9.  Thank
you.
 
Best,
Lisa
 
 
Lisa A. Cottle
Partner
Winston & Strawn LLP
101 California Street
San Francisco, CA 94111-5840


D: +1 (415) 591-1579


F: +1 (415) 591-1400


Bio | VCard | Email | winston.com



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=browntr
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The contents of this message may be privileged and confidential. If this message has been received in error, please delete it without reading it. Your receipt of this message is not intended to waive any applicable privilege. Please do not disseminate this
 message without the permission of the author. Any tax advice contained in this email was not intended to be used, and cannot be used, by you (or any other taxpayer) to avoid penalties under applicable tax laws and regulations.





























W&S Draft dated February 16, 2017


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, d/b/a/ Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of the confidential discussions of the Parties in respect of the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  The Parties intend to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  This Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, the Parties intend to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.


2. Price.  The purchase price and terms of payment will be as agreed by the Parties, although the Parties currently anticipate that the purchase price will be not less than $ [_____________] nor more than $ [_____________], which will be paid in cash at the closing of the Transaction (“Closing”).


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until [_____________] (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Confidentiality.  The Parties each acknowledge and confirm their obligations under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”), and further expressly confirm that this Memorandum, the fact that the Parties are in discussions regarding the Transaction, and all associated documents, information, and communications shall be treated as confidential information that is subject to the NDA.


7. Dispute and PPA.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  The Parties intend to terminate the PPA concurrently with the Closing.


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed by authorized representatives of GRU and GREC.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


By:						
Name:						
Title:						


For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC


By:						
Name:						
Title:						
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From: Bielarski, Edward J
To: Holt, Carlos L
Subject: Fwd: Blueprint to a Buyout
Date: Monday, February 27, 2017 3:04:07 PM
Attachments: att00001.htm


mou facts.docx


FYI


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: February 25, 2017 at 1:57:22 PM EST
To: citycomm <citycomm@ci.gainesville.fl.us>
Cc: DL_Utility Advisory Board <UAB@gru.com>, DL_GRU_ExecutiveTeam
<ExecutiveTeam@gru.com>, DL_GRU_LeadershipTeam
<LeadershipTeam@gru.com>
Subject: Blueprint to a Buyout


Mayor, City Commissioners and UAB members,
 
 
Given the fact that there is now a very public discussion over a yet-to-be executed
MOU I felt the responsibility to put together a summary from my perspective on how
we got to the position of delivering the draft MOU to GREC.  I think its important for
you all to have the same information to the level of detail so that you don’t have to
recollect our conversations or be unaware of the process.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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Blueprint to a Buyout


Although I have had the opportunity to talk with each one of you individually, I would like to inform you collectively, about how GRU has reached the point in which we have an MOU on the table with GREC, awaiting their response.  It started with,


AN IDEA:


The impact of the Power Purchase Agreement with GREC is both financial and operational in addition to legal.  The core of the PPA’s financial impact is GRU’s obligation to pay GREC $ 194,709 a day for what is termed “Available Energy”.  This cost represents GREC’s cost of ownership and fixed cost of operations.  Put simply, the cost of ownership is GREC’s debt payment and the return to its investors. The fixed costs of GREC’s operations are effectively GREC’s costs of being available to generate (staff, rolling stock and other monthly bills, excluding fuel and consumables).    


From this knowledge sprung an idea that for the right buyout price GRU could reduce the $ 194,709 a day to which it was already obligated.  For example, GREC’s cost of ownership was based on a double digit return on investment, while GRU’s was based on tax-exempt bond rates, which are at historically low levels.  GREC’s fixed costs of operations were based on a stand-alone contract with an independent contractor, with investor rates of return, while GRU had multiple synergies within its own workforce staffing and management to handle GREC’s operations.  


I knew that a buyout of GREC’s PPA would generate savings in the hundreds of millions of dollars if we could negotiate a reasonable buyout price.


On an operational perspective, GREC was designed to run between 70 megawatts and 102.5 megawatts, with long ramp-up times (up to 35 hours to reach load).  From day 1 this operating profile was less than beneficial for GRU.  In fact, a study was commissioned by GRU’s Energy Supply Department which measured the impact of running GREC within these operating parameters on GRU’s generating fleet.  The results showed running GREC at these levels would require “thermal cycling” (turning our combustion turbines on and off) of our own units.  The cost of this practice was expensive and damaging to our units.


The current environment has afforded GRU an opportunity to purchase less expensive gas-fired generation outside of our system and avoid the costly thermal cycling of its units.  However, this won’t last forever.  As a utility we need to plan for higher gas prices and the impending retirement of older units.  


The question for me became, ”Could GREC generate power at lower operating levels and how could we facilitate that?”  The answer to that question blended eloquently into the notion that a buyout of the PPA would save GRU hundreds of millions of dollars.


The engineers within GRU’s Energy Supply have examined the possibility of modifying the GREC facility to operate as low as 25 megawatts so that we can fit the generation within our operating portfolio.  We are confident that we can modify the facility for less than $ 15 million and make it a viable generating asset that could replace Unit 1 at Deerhaven as our load regulating facility.  As a result, we believe GRU would avoid $ 150 to $ 200 million in replacement costs, already anticipated in 2022.    


So the idea became, what if GRU could buyout the PPA, saving millions of dollars in financing and fixed costs, gain ownership control of the facility, manage the facility’s operations within our system operating profiles with modest additional capital costs and in the end produce a substantial savings to our customers?   


AN UNDERSTANDING:


In the midst of GRU’s arbitration with GREC, a mediation process was accepted by GREC after our third attempt to facilitate it.  It is my philosophy that as business-minded individuals there are always options in the process to better understand, facilitate and otherwise settle strongly held positions.  Although our discussions during mediation did not result in a settlement, it did result in the acceptance of continuing to talk about issues.  The one condition on the part of both GRU and GREC was that because of legal positions within the arbitration, as well as other sensitive issues a full vetting of the party’s positions needed to be covered by a Non-disclosure Agreement (“NDA”).  


An NDA is customary and standard in these types of situations.  I have used it in many situations during my career.  In the situation with GREC it covered verbal conversations between a series of parties in both companies.


The bottom line is that before you can proceed with turning an idea into a contract which will be vetted by the public, it must first be reduced to an understanding.  The overriding question is, “Are there conditions under which we can negotiate a buyout?”


A Memorandum of Understanding (MOU):


At some point it is imperative for the parties to reduce the understanding to writing, albeit in a non-binding fashion.  That’s the point of an MOU.  In this case, based on the history of the GRU/GREC relationship I felt it was important to draft an MOU from GRU’s perspective and deliver that MOU to GREC.  The MOU sets a framework under which I would like both GRU and GREC to move towards a contract to buyout the PPA.  It is not signed by either GREC or I and I anticipate that there will be further discussions between the parties over the conditions.  Again this is typical. 


What is not typical is the disclosure of a draft MOU to the media, public and elected officials.  I am comfortable in this environment, although I must disclose that the other party may not feel the same way.  It may result in making the execution of an MOU less likely.  That would be unfortunate, given the savings which are at play here.


So what’s in the MOU?  Here’s a primer:


· GRU is proposing to buy all the assets, contracts, property and rights of the GREC facility, in addition to terminating the PPA, in exchange for $ 750 million.  This is important because there are folks in the public who are confusing the market value of the GREC facility with that of buying out the PPA, which has significant value to GREC.  In fact, analysis of GREC’s future cash stream under the PPA to be worth close to $ 1 billion in today’s dollars.


· The price is subject to be reduced if interest rates go above 3.75%.  This may not be acceptable to GREC and we may have ways to mitigate this risk in other ways, but the basic point is that I don’t want to absorb the risk of a spike in municipal interest rates, to the point that it cuts into the savings of the transaction.


· GRU proposes no more than 4 months for execution of a contract and no later than 7 months for closing from execution of the contract.  


· GRU proposes customary due diligence which will include, in our case the inspection by an independent engineer (which will be required through the issuance of bonds).


· GRU proposes an exclusivity period of up to ten months, which means that GRU and GREC will negotiate only with each other towards reaching an agreement.


· GRU will require compliance with Public Records and Confidentiality requirements, which means that other than the excluded verbal communications under the NDA all documents will be subject to the Sunshine Law.


· GRU proposes continuing in the arbitration unabated, unless the closing occurs prior to the arbitration decision.


· GRU proposes that each party reserves all rights under the PPA.


· The contract is proposed to be governed under Florida laws.


· The MOU is subject to City Commission approval.


I believe this MOU protects GRU and the City of Gainesville.  Will it be negotiated?  I believe so, but I will adhere to the basic principles of reducing risk and optimizing savings.


NEXT STEPS: 


Public Vetting - I plan on establishing multiple public forums in which I will discuss the MOU and be available to answer questions.  The still-unexecuted MOU has been delivered to the Commission and Utility Advisory Board.  I expect further discussions in front of both of these bodies.  My Communications Department, led by Magi Crawford is developing a communication plan through which I will meet with folks across the city and county.


Acceptance of an Executed MOU – If and when GRU and GREC execute an MOU, it will be subject to City Commission approval.  Although it is still a non-binding agreement, I feel it’s important to avoid the appearance of any “back-room dealing” or lack of transparency in the process.  At the time of the acceptance of an executed MOU, it comes with the acceptance of allowing me and my executive team to negotiate a contract, subject to the City Commission’s approval.


Bringing experts on board – Although we have established relationships with a host of bankers, lawyers and financing experts, we will line up the series of experts who will take the MOU to a final contract.  These experts will include:


· Transaction Counsel – Working with our City attorney’s office, GRU plans on using an organization of the caliber of Winston and Strawn to reduce a final deal to writing and closing the transaction.


· Bond/Tax Counsel – GRU has utilized a host of bond counsels over the years and is quite familiar with the process.  For this transaction we will need to hire attorneys whose purpose is to write the bond documents. 


· Independent Engineer – All of these types of bond transactions require an independent engineer, sometimes referred to as an IE to opine to the condition of the facility and to concur with the Financial Adviser’s assessment.


· Financial Adviser (“FA”)– GRU has a long history with Public Financial Management (“PFM”) who we believe will be our FA in this transaction.


· Underwriter’s Counsel – Typically, the Bond Underwriter retains Counsel who will opine along with our own Bond Counsel in regard to the Bond Documents and its covenants.  Although they represent the Underwriter, GRU will be obligated for their fees as a condition of the overall underwriting of the Bond issuance.


· Bond Underwriter – Bond Issuances are facilitated by Bond Underwriters.  Some of the bigger names include Goldman Sacks and JP Morgan.  These firms typically will charge based on a percentage of the bond issuance costs.  Their value is being able to facilitate the selling of the bonds to bond houses who either sell on a retail basis to individual investors or other financial institutions.  It can be in the form of a day auction with or without the Underwriter willing to commit to buy any unsold issuances.  I have found that the better underwriters can enhance an issuers’ ability to gain a premium from bond investors which can save a company millions of dollars over the term of the bonds.


· State Counsel – Typically, GRU would retain Florida counsel to insure that we don’t run afoul of state laws in the issuance and development of contract provisions.


· City Attorney’s office – The City attorney’s office will act as GRU’s “general practitioner” in managing the aforementioned parties, making sure rates are proper and hours are reasonable.


Negotiation of Contract - The negotiation of the final contract between GREC and GRU will be in the Sunshine, except for any verbal communications between the parties to the NDA.  This is no different than the current practice, which has led to the draft MOU.  


Execution of Contract - Again, if and when GRU and GREC would execute a contract it would be subject to City Commission approval and the same public vetting process as will be seen and is occurring with the MOU.


Due Diligence – After the execution of the contract the experts would be green-lighted to proceed to the development of an Offering Memorandum (‘OM”) for the bond issuance, which will include the IE’s report, confirming the FA’s financial analysis.  That development will include IE’s inspection of the facility with a discussion of risks.  Obviously the FA’s report will do the same.  The various attorneys’ will hammer out bond documents and ancillary transaction documents.  It should be noted that this will include very little participation from GREC, other than assisting in transferring titles, licenses, permits and other operating documents.  


Closing – The closing of the transaction would occur simultaneously with the issuance of the bonds.


THE ECONOMICS:


It’s important to understand that the proposed transaction through which GRU gains ownership of the GREC facility and terminates the PPA has virtually nothing to do with natural gas prices or other power prices.  It has virtually nothing to do with operating risks or GREC’s ability to generate power after the transaction.  Although that sounds hard to believe, here’s why:


The $ 194,709 a day which GRU is obligated to pay is based simply on GREC’s ability to run, not the economics of running.  Whether natural gas prices stay at $ 2.50 a million BTU or go to $ 100 dollars, the $ 194,709 is an obligation of GRU not matter if they are dispatched or not.  My plan is to convert that current fixed payment, based on investor returns to a lesser amount based on tax-exempt, non-profit returns.  For those who have moved from rental properties to owning their own home, or those who wish they could I compare it to a landlord offering a tenant with an 800 credit score a chance to terminate their over-priced lease at a price far below what they would have paid.


Finally, the economics of the MOU are based on future expenditures dropping from $ 2.1 billion to between $ 1.4 and $ 1.5 billion based on terminating the PPA and owning the GREC facility.  That savings of between $ 600 and $ 700 million may be enhanced with modifications to the GREC facility which add close to $ 200 million in savings based on the difference between capital improvements and avoided costs and another $150 million in being able to run GREC as compared to Deerhaven’s Unit 1.  


This transaction could drive approximately $ 1 billion in savings as compared to the current PPA obligations of $ 2.1 billion.  That is not insignificant and is relatively low in regard to a risk profile.   


The most frequent question I hear is:


What if the GREC facility would fail the day after we purchase it and it had major internal failures?


My answer is this:


My analysis includes staffing the GREC facility for the next 30 years, without ever considering if it would run or not.  In other words I have considered the added cost of being held in standby in my modeling.  If the benefit under that scenario is between $ 600 and $ 700 million, than the alternate scenario of GREC having major component failures which would result in increasing the baseline economics to over $ 800 million in savings, because you’d no longer have to staff it.


Based on this fact, it means that GRU’s operating risk is very small under this transaction.


  


      







From: Bielarski, Edward J
To: Andrew Caplan
Cc: Crawford, Margaret A
Subject: RE: FW: Arbitration filing on March 6th
Date: Wednesday, March 08, 2017 10:38:43 AM


They are maintenance repairs, the extent of which make GREC unavailable under the definition of
Availability Energy in the PPA and as such GREC should have reported as being unavailable during
such times  and not billed GRU for said Available Energy of over $ 9 million.  This finding in discovery
only adds to our case  in arbitration.  It is but one element of many which impact the MOU process.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 
From: Caplan, Andrew [mailto:andrew.caplan@gvillesun.com] 
Sent: Wednesday, March 08, 2017 10:31 AM
To: Bielarski, Edward J
Subject: Re: FW: Arbitration filing on March 6th
 
Thank you for sending this. To be clear, these are maintenance repairs that were believed to
be made during a time GREC was supposed to be available for GRU? You previously said
GRU feels confident about the way the arbitration is going. Is this part of the reason the offer
on the MOU decreased in the recent revision?
 
On Wed, Mar 8, 2017 at 10:19 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
Andrew,
 
In keeping with your request to be kept informed on the GREC MOU negotiations, I’ve
forwarded the e-mail I’ve sent to the City Commission and others on GRU’s latest filing in
the arbitration in which we report GREC’s misreporting of its availability under the PPA. 
Although not specific to the MOU, it does impact ultimate value of the PPA.   
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 
From: Bielarski, Edward J 
Sent: Wednesday, March 08, 2017 10:14 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: Arbitration filing on March 6th
 
Mayor, Commissioners, and UAB members,
 
Please find GRU’s Third Supplemental Response and Objections to GREC’s Second Set of
Interrogatories (No 7).  I ask that you pay attention to the number of maintenance activities
and corresponding time periods GRU has identified during which the GREC Plant could not
have generated and delivered Energy at 100% of its seasonal Dependable Capacity had the
Plant been dispatched to that level.  GRU staff has identified 103 separate events from
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August 14, 2015 to November 17, 2016.  We estimate that these events if they had been
properly classified would have resulted in over $ 9 million of reduced billings through that
period.
 
This issue is not set to be decided through the arbitrator’s summary judgement ruling. 
Instead it will be one of the subjects of the June hearing.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 
 


This message may contain confidential and/or privileged information. If you are not the intended
recipient or authorized to receive this for the intended recipient, you must not use, copy, disclose or
take any action based on this message or any information herein. If you have received this message in
error, please advise the sender immediately by sending a reply e-mail and delete this message. Thank
you for your cooperation.








From: Baxley, Robin L.
To: Carter, Craig E.; Bielarski, Edward J
Cc: Citycomm; Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: RE: Signed MOU
Date: Thursday, March 16, 2017 11:23:48 AM


Commissioner Carter:
 
I will send this out to the new commissioners on Mr. Bielarski’s behalf.
 
Sincerely,
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Carter, Craig E. 
Sent: Thursday, March 16, 2017 11:20 AM
To: Bielarski, Edward J
Cc: citycomm; DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: Re: Signed MOU
 
I believe you should be including the two new commissioner elects on these emails


Craig Carter
City Commissioner District 3
Gainesville FL
352-334-5015


On Mar 16, 2017, at 11:13 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Mayor, Commissioners and UAN members,
 
Please find an MOU, which I signed and forwarded to Mr. Gordon.  This is SUBJECT TO
Mr. Gordon’s signature and review by the UAB and final approval by the City
Commission.  I am looking forward to Mr. Gordon’s response.   
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Thursday, March 16, 2017 10:03 AM
To: Jim Gordon (jgordon@emienergy.com)
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Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com);
Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Signed MOU
 
Jim,
 
I had wanted to forward you a copy of a signed MOU in last night’s communication.  I
failed to attach it to the e-mail.  Please find it attached.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


<MOU GREC .pdf>
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From: Bielarski, Edward J
To: Baxley, Robin L.
Cc: Harvey Ward
Subject: Re: Meeting
Date: Thursday, February 23, 2017 6:43:31 PM


Hey, Harvey maybe we can share numbers and I can call you or you me on Saturday.  We could even
meet somewhere for coffee.


Sent from my iPad


> On Feb 23, 2017, at 6:19 PM, Baxley, Robin L. <baxleyrl@gru.com> wrote:
>
> Mr. Ward:  I sincerely apologize, but I'm going to have to reschedule your meeting with Ed.  One of
our outside counsel firms will be here next week and they've requested that I clear Ed's calendar for a
couple of days.
>
> Can you possibly meet at 10:00 on Thursday, March 2nd or any time between 1:00 and 5:00 on
Friday, March 3rd?
>
> (On a personal note, I understand that you know my niece Tami Eubanks.  She speaks very highly of
you.)
>
>
> Robin Baxley
> Office Coordinator
> General Manager's Office
> Gainesville Regional Utilities
> 352-393-1032
>
>
>
>
>
> -----Original Message-----
> From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
> Sent: Thursday, February 23, 2017 12:42 PM
> To: Baxley, Robin L.
> Cc: Bielarski, Edward J
> Subject: Re: Meeting
>
> Thank you!
>
>> On Feb 23, 2017, at 11:38 AM, Baxley, Robin L. <baxleyrl@gru.com> wrote:
>>
>> Perfect, I've put that on Ed's calendar.  You're probably familiar with our Administration Building but
just in case you're not, we're located at 301 SE 4th Ave.  The visitor parking lot is at the east end of
the building.   Please stop at the security desk in the lobby to check in and the officer will call us to
come down and meet you.
>>
>> Take care.
>>
>>
>> Robin Baxley
>> Office Coordinator
>> General Manager's Office
>> Gainesville Regional Utilities
>> 352-393-1032
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>>
>>
>>
>>
>>
>> -----Original Message-----
>> From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
>> Sent: Thursday, February 23, 2017 11:05 AM
>> To: Baxley, Robin L.
>> Cc: Bielarski, Edward J
>> Subject: Re: Meeting
>>
>> Let's say 9 on 3/1.
>>
>>> On Feb 23, 2017, at 10:21 AM, Baxley, Robin L. <baxleyrl@gru.com> wrote:
>>>
>>> Mr. Ward:  I'm sorry, Ed is actually not available on Monday.  Hopefully one of the times on March
1st will work for you, but if not, Ed can also meet at 10:00 on Thursday, March 2nd or any time
between 1:00 and 5:00 on Friday, March 3rd.
>>>
>>>
>>>
>>>
>>> Robin Baxley
>>> Office Coordinator
>>> General Manager's Office
>>> Gainesville Regional Utilities
>>> 352-393-1032
>>>
>>>
>>>
>>>
>>>
>>> -----Original Message-----
>>> From: Baxley, Robin L. On Behalf Of Bielarski, Edward J
>>> Sent: Thursday, February 23, 2017 10:03 AM
>>> To: 'Harvey Ward Jr'; Bielarski, Edward J
>>> Subject: RE: Meeting
>>>
>>> Good morning, Mr. Ward.  I manage Mr. Bielarski's calendar so I'm responding on his behalf.  I
think perhaps Ed looked at the wrong date on his calendar, because he is not free on Tuesday.   Can
you possibly meet at 1:30 on Monday, February 27th?  Alternatively, Ed is free between 9:00 and 11:00
on Wednesday, March 1st. 
>>>
>>> If none of those times work for your schedule, I will find additional dates.
>>>
>>> Thank you.
>>>
>>>
>>> Robin Baxley
>>> Office Coordinator
>>> General Manager's Office
>>> Gainesville Regional Utilities
>>> 352-393-1032
>>>
>>>
>>>
>>>
>>>
>>> -----Original Message-----
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>>> From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
>>> Sent: Wednesday, February 22, 2017 10:40 PM
>>> To: Bielarski, Edward J
>>> Subject: Re: Meeting
>>>
>>> How about 10:30 Tuesday at your office?
>>>
>>>> On Feb 22, 2017, at 10:29 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>>>>
>>>> Hey Harvey,
>>>>
>>>> Glad you got back with me.  I have a full day tommorrow ( General policy committee has a 1 to
whenever meeting which includes a discussion of city Internet at GRU multi-purpose center).  Friday I
am working on an all day strategic planning session.  However, next week on Tuesday I have between
9:30 and 11:30 which I can be free. If that window is unworkable I'll look in freeing up something on
Wednesday or Friday mornings.
>>>>
>>>> Btw, I appreciate you taking the time to reach out so we can chat about a potential GREC
"beneficial transaction".  I think it's important for the candidates to understand how I'm thinking about
how to improve the status quo in a significant way.
>>>>
>>>> I look forward to talking with you.
>>>>
>>>>
>>>> Ed B
>>>>
>>>> Sent from my iPad
>>>>
>>>>> On Feb 22, 2017, at 8:02 PM, Harvey Ward Jr <hl.ward.jr@gmail.com> wrote:
>>>>>
>>>>> Hi Ed -
>>>>>
>>>>> Hope all is well with you. I want to take you up on the offer to talk about the GREC purchase.
Do you have any time tomorrow or Friday morning? If not, send me some times for next week.
>>>>>
>>>>> Thanks,
>>>>>
>>>>> Harvey
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From: Crawford, Margaret A
To: Baxley, Robin L.; Bielarski, Edward J
Cc: Crawford, Margaret A
Subject: MOU Presentation 3-23_UAB CCOM v6.ppt
Date: Thursday, March 23, 2017 7:32:48 AM
Attachments: mou presentation 3-23_uab ccom v6.ppt


Robin with Ed’s approval this the is final presentation for today’s UAB/CCOM meeting.
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GRU-GREC Memorandum of Understanding (MOU)


Thursday, March 23, 2017


*











Purpose


			Evidences parties’ intent to cooperate in good faith to negotiate a definitive agreement


			Not binding, except for exclusivity, public records section, reservation of rights in PPA and dispute and abiding by Florida law




















*





			Available Energy vs Delivered Energy





*














Purchase and Sale


			Transaction will provide for sale of assets, not the entity


			Assets will be free and clear of encumbrances (1603 grant)


			Subject to obtaining third party approvals


			PPA will be terminated 





*








*














Price


			$750 million paid at closing


			Financed through 30-year utility system bonds


			Subject to termination, should the 30-Year US Treasury index increase by 50 basis points





*











Cost of Status Quo


Payments to GREC      $1.996 billion 


Assumptions:


  Availability	 	      95%


  Available Energy         $79.15 MWH


  Generation 	 	      50,400 MWHs


  Delivered Energy        $43.00 MWH


  Tax Reimbursement   $6.7 million		


*





2017 through 2043


*-No escalation


** 5.61% capacity


90% capacity = $ 1.989 billion, 85% capacity = $1.886 billion


*














Buy & Dismantle


Cost of Status Quo	      $1.996 billion 


Ownership Cost:


Debt Service  		      $1.247 billion 


Value of Plant (third party sale) 		 ($50 million)


Replacement Power	           $54 million 


Increased GFT (taxes)	                $47 million 


Total				      $1.298 billion	


Savings			         $698 million


*





2018 through 2043


Debt Service is based on 3.5%


Replacement power is for 50,400 MWH a year or running GREC for 20 days a year.


Assume $ 32 a MW escalating at 2% a year.


Value of plant is net of dismantling


Increased GFT is based on City property tax portion


  





90% capacity = $ 1.989 billion, 85% capacity = $1.886 billion


*














Standby


Cost of Status Quo	     $1.996 billion 


Ownership Cost:


Debt Service  		     $1.247 billion 


Fixed Operating		        $178 million 


Increased GFT (taxes) 	          $47 million 


Total				     $1.472 billion	


Savings			        $524 million


*





2018 through 2043


Debt Service is based on 3.5%


-0-% capacity factor.


Increased GFT is based on City property tax portion


  





90% capacity = $ 1.989 billion, 85% capacity = $1.886 billion


*














Convert & Run


Cost of Status Quo	     $1.996 billion 


Ownership Cost:


Debt Service  		     $1.247 billion 


Fixed Operating		        $178 million 


Avoided cost DH1	       ($284 million)


Increased GFT (taxes)	          $47 million 


Total				     $1.188 billion	


Savings			        $808 million


*





2018 through 2043


Debt Service is based on 3.5%


35% capacity factor.


Avoided cost includes $ 114 mm in capital, (15 mm) in new cap ex, $ 158 mm in operating costs of Unit 1 ($ 55 a MW vs. $ 39 MW). $ 27 mm in Unit fixed operating costs.


Increased GFT is based on City property tax portion


  





90% capacity = $ 1.989 billion, 85% capacity = $1.886 billion


*




















Buy and Dismantle	     $698 million 


Keep in Standby 		     $524 million 


Convert and Run		     $808 million 





*


Saving Scenarios











  





90% capacity = $ 1.989 billion, 85% capacity = $1.886 billion


*














Negotiation and Closing 


			Transaction subject to negotiation and execution of Definitive Agreement


			First draft of DA – 21 days from MOU execution date 


			Commercially reasonable efforts


			Agreement four months after execution date of MOU 


			Closing three months after execution date of MOU





*








*














Diligence 


			Transaction - customary due diligence


			Reasonable cooperation in process


			Timely access to representatives, assets and third-party operator


			GREC has right to attend third-party operator meetings





*








*














Exclusivity


			Negotiate only with GRU - four months


			Can’t sell to anyone else


			Can’t discuss with anyone else


			Can’t solicit to anyone else


			MOU can’t restrict upstream ownership changes





*











Public Records





			MOU and Definitive Agreement will be public record


			Process for exempting under Sunshine


			GREC indemnifies GRU for internal costs and holds harmless




















*








*














Dispute


			Stay of arbitration upon Commission approval of MOU


			GRU can withhold disputed amounts


			Definitive Agreement must have stay


			Retention Cap of $7.4 million


			GRU refunds GREC excess over cap


			Closing – full settlement of arbitration 





*








*














Reservation of Rights


			MOU execution will not impair rights under PPA or claims in the dispute


			All rights reserved





*











Miscellaneous


			Laws of Florida rule MOU/ Agreement


			Subject to recommendation by UAB and execution by Commission


			Must be executed and approved by Friday, April 21





*











UAB Actions Requested


			Option 1 – UAB recommends MOU approval  


			Option 2 – UAB recommends MOU approval by April 1


			Both options will stay the arbitration 











 











*











City Commission 


Actions Requested


			Option 1 – City Commission approves MOU


			Option 2 – City Commission approves MOU by April 1


			Both options will stay the arbitration 











 











*
















From: Bielarski, Edward J
To: Cottle, Lisa A.; Mccarty, Rich; Shalley, Nicolle M.; Hinton, Paula W.
Subject: RE: Draft MOU - v2
Date: Friday, March 03, 2017 3:14:19 PM


Is there agreement from the lawyers on the wording of the Confidentiality issue yet?


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: Cottle, Lisa A. [mailto:LCottle@winston.com]
Sent: Friday, March 03, 2017 11:21 AM
To: McCarty, Rich; Shalley, Nicolle M.; Hinton, Paula W.
Cc: Bielarski, Edward J
Subject: RE: Draft MOU - v2


I don't have the newest version, but my understanding was the same as Nicolle describes below.  The
stay we agreed to so far is just to get to an MOU.  I don't think you need to address that short stay in
the MOU at all.  I'm happy to review the MOU if someone sends it to me.  I only have the version that
we worked on last week.  For some reason it did not come through with Paula's email earlier today.


Lisa


-----Original Message-----
From: McCarty, Rich
Sent: Friday, March 03, 2017 8:08 AM
To: Shalley, Nicolle M. <shalleynm@cityofgainesville.org>; Hinton, Paula W. <PHinton@winston.com>
Cc: Bielarski, Edward J <BielarskiEJ@gru.com>; Cottle, Lisa A. <LCottle@winston.com>; McCarty, Rich
<RMcCarty@winston.com>
Subject: RE: Draft MOU - v2


Nicolle,


I tried giving you a call in regards to your email.  I am available to discuss what was agreed to if I can
help dispel any confusion.  My direct line is 713.651.2640.


Rich


Rich McCarty
Associate                    
Winston & Strawn LLP
T: +1 (713) 651-2600
D: +1 (713) 651-2640
F: +1 (713) 651-2700
http://www.winston.com


-----Original Message-----
From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Friday, March 03, 2017 9:28 AM
To: Hinton, Paula W. <PHinton@winston.com>
Cc: Bielarski, Edward J <BielarskiEJ@gru.com>; McCarty, Rich <RMcCarty@winston.com>; Cottle, Lisa
A. <LCottle@winston.com>
Subject: Re: Draft MOU - v2


Hello all - I think there is some confusion (which may be solely on my end?) - but my understanding is
that what Paula worked on is a brief, very limited scope stay to allow the parties to get to a signed
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MOU. In contrast, the language in the draft MOU (which won't become effective until CCOM approval) is
intended to allow a longer, broader stay of non-SJ matters to allow the parties to get to a signed
agreement.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (office phone)


On Mar 3, 2017, at 9:15 AM, Hinton, Paula W.
<PHinton@winston.com<mailto:PHinton@winston.com>> wrote:


Okay, got it open.  It should say that the only items stayed are the “conduct of depositions and the
expert report deadlines if and when approval of the MOU is obtained from the Commission and the
Advisory Board”.


There are applications for subpoenas pending too that are not technically motions so we want to say
what is stayed….thanks all..copying Rich here too who worked with me on the language with Phelan.


Paula W. Hinton


Partner


T: +1 (713) 651-2600


D: (713) 651-2663


M: (713) 504-6530


M: (832) 202-8648
F: (713) 651-2700


www.winston.com<http://www.winston.com/>


<image003.jpg>


From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Thursday, March 02, 2017 6:31 PM
To: Bielarski, Edward J <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
Cc: Hinton, Paula W. <PHinton@winston.com<mailto:PHinton@winston.com>>
Subject: Draft MOU - v2


Hello Ed – Per our discussion.  After Paula has reviewed Section 7, feel free to transmit.  Remember to
include the City Commission on your transmittal email to GREC, as that seemed to be their direction
today.


Hello Paula – Please review Section 7 to confirm whether it is consistent with our earlier discussion, if
not, please revise accordingly.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)


Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone.


NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is



mailto:PHinton@winston.com

http://www.winston.com/

mailto:shalleynm@cityofgainesville.org

mailto:BielarskiEJ@gru.com

mailto:PHinton@winston.com





addressed.  If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received
this email in error, please immediately reply to the sender, then delete the email.  Thank you.


________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.








From: Stagliano, Steve J
To: Bielarski, Edward J
Cc: Shalley, Nicolle M.; Crawford, Margaret A
Subject: RE: records
Date: Friday, March 03, 2017 10:33:02 AM


Yes, that is why I want to discuss it with Magi.
 
Steve Stagliano
GRU Administrative Services Director
(352) 393-1212
 


From: Bielarski, Edward J 
Sent: Friday, March 03, 2017 10:32 AM
To: Stagliano, Steve J
Cc: Shalley, Nicolle M.; Crawford, Margaret A
Subject: Re: records
 
Not sure if we can get to it immediately because the mechanics of the website need to be
worked out.


Sent from my iPad


On Mar 3, 2017, at 10:30 AM, Stagliano, Steve J <STAGLIANOSJ@gru.com> wrote:


Ed and Nicolle: Thanks, I will discuss this with Magi and then inform Mr. Caplan that we
will be posting the records.
 
Steve Stagliano
GRU Administrative Services Director
(352) 393-1212
 


From: Bielarski, Edward J 
Sent: Friday, March 03, 2017 10:28 AM
To: Shalley, Nicolle M.
Cc: Stagliano, Steve J
Subject: Re: records
 
I've talked with Magi about doing exactly that on our website.


Sent from my iPad


On Mar 3, 2017, at 10:18 AM, Shalley, Nicolle M.
<shalleynm@cityofgainesville.org> wrote:


Hi Steve & Ed - I think we should meet on Monday to consider
posting all GREC negotiation public records somewhere in order to
make the records readily and easily accessible to the public and
hopefully cut down on City resources spent responding to individual
records requests, of which I can only imagine will be many.


Nicolle M. Shalley 
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City Attorney 
City of Gainesville 
352-393-8747 (office phone)


Begin forwarded message:


From: Public Records Request
<PublicRecordsRequest@gru.com>
Date: March 3, 2017 at 8:56:50 AM EST
To: "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>
Subject: FW: records


Nicolle: I would like to get your thoughts on this records
request, I’m not sure how to respond to this. I think he has
to make this more specific like defining upper management
and I’m not sure to administer something like this other than
having GRU ‘upper management’ copy him when they
receive or send an email to GREC.
 
Steve Stagliano
GRU Administrative Services Director
(352) 393-1212
 
From: Caplan, Andrew [mailto:andrew.caplan@gvillesun.com] 
Sent: Thursday, March 02, 2017 5:16 PM
To: Communications; Public Records Request
Subject: records
 
Hello,
 
I would like to place a standing records request for all
documents and emails sent and received from/to GRU's
upper management and from/to GREC's upper
management.
 
Thank you,
 
Andrew Caplan
The Gainesville Sun


This message may contain confidential and/or privileged
information. If you are not the intended recipient or authorized
to receive this for the intended recipient, you must not use,
copy, disclose or take any action based on this message or
any information herein. If you have received this message in
error, please advise the sender immediately by sending a
reply e-mail and delete this message. Thank you for your
cooperation.



mailto:PublicRecordsRequest@gru.com

mailto:shalleynm@cityofgainesville.org

mailto:andrew.caplan@gvillesun.com






From: Locke, Justin M
To: Bielarski, Edward J
Subject: Fwd: The GREC Memorandum of Understanding -- the Bad and the Ugly
Date: Tuesday, February 28, 2017 6:49:01 AM


This is off the wall....the O&M is about double what we project....the capital he is
talking about is about 30% of the original total plant cost.....we would have to run
the heck out of this plant to get there and if we did it would be because we took
down deer haven One and didn't replace it....thus savings is $200MM that offsets
that cost. 


Justin


Sent from my iPad


Begin forwarded message:


From: Ray Washington <raywashingtonlaw@gmail.com>
Date: February 27, 2017 at 11:36:37 PM EST
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Cc: citycomm <citycomm@ci.gainesville.fl.us>, DL_Utility Advisory Board
<UAB@gru.com>, "Brown, Thomas R" <BrownTR@gru.com>, "Locke,
Justin M" <LockeJM@gru.com>, "Holt, Carlos L"
<HoltCL@cityofgainesville.org>
Subject: Re: The GREC Memorandum of Understanding -- the
Bad and the Ugly
Reply-To: "raywashingtonlaw@gmail.com"
<raywashingtonlaw@gmail.com>


Commissioners,
Based on Mr. Bielarski’s response to my earlier email, it
appears that I may have inarticulately or incompletely
stated my intended point.
My point was and is that a buyout of the GREC
contract and acquisition of the GREC plant by the City
of Gainesville at a minimum price of $750 million under
the parameters of the Memorandum of Understanding
made public Friday does not necessarily support a claim
of $600 million to $700 million savings.  My point was
not and is not, as Mr. Bielarski has supposed, premised
on an assumption that projected savings are based on
future gas prices, future operating efficiencies or any
other set of far ranging projections.
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My point was premised on the following:
1.   An assumption that debt service on a 30-year
fixed rate 3.75% tax free bond is $1,261,961,600
($750,000,000 total principal payments and
$511,961,600 total annual interest payments).
2.   An assumption that GRU’s financial consultant
Public Finance Management, in consultation with
GRU’s engineers and contracted engineering and
design consultants, in 2013 had a sound basis for
concluding that although GRU likely could operate
and maintain the GREC plant more efficiently and
effectively than GREC, for the 26 year span from
December 17, 2017 to December 16, 2043, GRU
nevertheless could be expected to spend a total of
$357,751,688 for plant operations and maintenance
(not including variable operation and
maintenance), $126,383,851 for capital costs and
$39,750,188 for insurance costs, or a total of
$523,885,727.
3.   An assumption that GRU’s cost of owning the
GREC plant and operating through December 16,
2043 (the end of the PPA) would be
$1,785,847,323 ($1,261,961,500 + $523,885,727).


Based on these assumptions, GRU theoretically could
save as much as $61,945,087 if it closed on a GREC
plant purchase by December 16, 2017 – less than 10
months from today – if the GREC plant was available
to produce 102.5 MW per hour every hour of every
day each year for 26 years. (897,900 MWh x $79.15
per MWh = $71,068,785 per year; $71,068,785 x 26
years = $1,847,788,410; $1,847,788,410 -
$1,785,847,323 = $61,945,087)
Anything is theoretically possible, but there has not
been a single day since the GREC plant reached
commercial operation on December 17, 2013 that the







plant has ever produced an average of 102.5 MW. 
Prior to Mr. Bielarski shutting the GREC plant down
for economic dispatch reasons in August 2015 there
was not a single contractual season that GREC did
not have to pay liquidated damages for failing to meet
its so-called minimum seasonal available energy
guarantee.  
GREC during the October 25, 2016 Washington DC
mediation proposed amending the PPA to reduce its
availability guarantee standard to 88% availability year
round – a standard consistent with GREC’s actual
demonstrated availability prior to Mr. Bielarski
shutting the plant down for economical dispatch
purposes in August 2015. Basing projected GRU
fixed payments on that standard, GRU’s fixed
payments obligations to GREC from December 17,
2017 to December 16, 2043 would be $1,626,053,801
(790,152 MWh x $79.15 per MWh x 26 years).  Using
that more reasonable metric, and assuming PFM’s
2013 projections are accurate, a purchase of GREC
based a 3.75 percent bond rate would result in a loss
of $159,793,522 ($1,785,847,323 - $1,626,053,801).
 


Of course, PFM’s projections may not be accurate,
just as Mr. Bielarski’s projections may not be
accurate.  That was my point.
The evaluation of the benefit of the proposed $750
million payoff to GREC is not as simple as has been
presented. 
Please proceed with caution, and follow the guidance
and recommendations contained in the Navigant
Consulting report -- particularly as to transparency
and "the need to foster open, and even free-ranging,
discussions, when the benefits of disagreement and







dissent may lead to achieving better decisions."


On Mon, Feb 27, 2017 at 6:04 PM, Bielarski, Edward J
<BielarskiEJ@gru.com> wrote:


Mayor, Commissioners and other Interested parties,


 


While I appreciate Mr. Washington’s diligence to this subject, and although I try not
to respond to a lot of correspondence due to time constraints a point which Mr.
Washington is making is key to the analysis of a potential purchase of the GREC plant
and termination of the PPA.  That point is, as Mr. Washington describes it:


 


But, the premise of the $750 million MOU starting
point offer is flawed on its face. The projected costs of
maintaining the GREC contract for 27 years (and the
asserted possible savings -- $600 million to $700 million
to $900 million – that assertedly could result from
retiring the GREC contract) are significantly
overstated, just as eight years ago the asserted potential
savings that could theoretically be realized by entering
into the GREC contract in the first place were
significantly overstated. (Savings were asserted at the
time to possibly be as high as $492 million or more.)


 


This point is the point most folks don’t understand.  The possible savings from a
purchase of the GREC plant and termination of the PPA aren’t based on future gas
prices, operating efficiencies or any set of far ranging projections with a magnitudes
of uncertainty.  The savings of $ 600 to $ 700 million are based on the financing costs
of a purchase and operation of a facility in standby versus the obligations we know. 
This is incredibly important to understand.  Gas prices could fall to $ 1.00 a million
btu or go to $ 100.  Makes no difference.  This is the benefit of borrowing at tax-
exempt rates versus investor rates of return. 
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To compare my estimates of $ 600 to $ 700 million savings to a yet-unbuilt power
plant is improper and not comparing the same elements of risk.  I will have an
agenda item on the Thursday Commission meeting in which I’ll talk about that and
other elements of the MOU.


 


 


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


From: Ray Washington [mailto:raywashingtonlaw@gmail.com] 
Sent: Monday, February 27, 2017 5:43 PM
To: citycomm
Cc: DL_Utility Advisory Board; Bielarski, Edward J; Brown, Thomas R; Locke, Justin M;
Holt, Carlos L
Subject: The GREC Memorandum of Understanding -- the Bad and the Ugly


 


Commissioners:
 
After receiving and reviewing GRU General Manager
Ed Bielarski’s Proposed Memorandum of
Understanding (MOU) offered Friday as pre-requisite
for discussion prior to negotiation of a potential
GREC contract buy-down and GREC plant purchase,
week I sent each of you an email identifying what I
considered positive about Mr. Bielarski’s MOU. In
other words, I wrote about “The Good,” meaning “the
upside.”  While not convinced of the wisdom of the
$750 million starting point for contract negotiations
(up nearly 90% from GRU’s offer three years ago,
when the City Commission followed the advice of
GRU’s financial advisor Public Finance Management,
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or PFM), I did believe that Mr. Bielarski and his team,
within the constraints imposed upon by GREC and
this Commission, have structured an MOU that in
terms of transparency was worth of praise.  It goes
beyond any document I’ve seen in prior GREC
negotiations, and is written in clear language, largely
devoid of legalese, and relatively simple and straight
forward. (I also have indicated that, although I am
with what Mr. Beilarski attempted within the scope of
what is appropriate to his duties as General Manager,
and within the context of limitations on what he can
do given political considerations driving some
members of the Commission, I remain dismayed by
the lack of interest shown by members of this
Commission with respect to receiving, reviewing and
objectively assessing indicia of GREC fraud, fiduciary
pre-requisites to the Commission’s consideration of
Mr. Bielarski’s proposals. As I have written several
times, the Commission – not Mr. Bielarski --  should
authorize a full and fair examination of already known
indicia of GREC fraud. Such indicia, if actually
explored, could substantially strengthen GRU’s GREC
contract buy-down negotiating position.  After this
initial minimal due diligence, the Commission, as I
have written, either should declare the indicia of fraud
to have been disproven and irrelevant to establishing a
fairer value of the GREC contract, or should declare
the indicia of sufficient probity to justify acquisition
of forensic evidence to preserve the rights of GRU in
negotiations with GREC.  That is your responsibility,
Commissioners, not Mr. Bielarski’s -- another story for







another retelling at another time in another place.)
 
In any event, having received and now having read and
considered Mr. Bielarski’s Saturday “Blueprint to a
Buyout” gloss to his MOU, I here follow Friday’s “The
Good” email with an email focused on part of what I
consider to be “The Bad” (i.e. “the downside”) and “The
Ugly” (i.e. “the sides that have been poorly or inadequately
considered”) of the MOU.
 
The Bad.
 
As a starting point for negotiations, the MOU's
proposed $750 million cannot in my estimation be
justified.  This amount is not only nearly 90% more
than the City $400 million the City offered three years
ago, it is more than 30% in excess of what Mr.
Bielarski offered GREC CEO James Gordon three
months ago. [I had originally intended not to reveal
details about the offers and counteroffers arising out
of the October 25, 2016 mediation negotiations in
Washington D.C. But Mayor Pro Tem Warren’s
attempts to prohibit my saying anything at all “about
the purchase of GREC” during general comment at
the February 16, 2017 City Commission meeting has
convinced me to abandon my self-imposed restraint.
(That bizarre episode is at 4:35:33 of the Commission
meeting video @ http://gainesville.granicus.
com/MediaPlayer.php?view_id=9&clip_id=2857) The
documented fact: On December 1, 2016 GRU
submitted a global counteroffer to GREC that, among
other things, included an option for GRU to purchase
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the GREC facility for $575 million in 2017 and to
purchase the facility for $25 million less each
succeeding year, so that the purchase price would
decline to $550 million in 2018 and continue on down
to $25 million in 2039, and $1 the following year.
GRU’s global counteroffer also included an agreement
that GRU would retain all of the $4 million-plus in
dispute as a result of GREC’s failure to perform
planned maintenance in 2016 and that GREC in 2017
and each year thereafter would be required to perform
at least 11 days of planned maintenance. The global
counteroffer also required that, regardless of when or
if GRU exercised its purchase option, GREC would
be required to retrofit the facility to achieve a
minimum dispatch level of 25 MWh, with GRU
contributing no more than $2 million to the retrofit
cost, and GREC agreeing to modify the PPA to
reduce the minimum dispatch level from 70 MW to 25
MW.] 
 
I acknowledge that past negotiating positions are not
evidence of what future negotiating positions may be
justified. But, the premise of the $750 million MOU
starting point offer is flawed on its face. The projected
costs of maintaining the GREC contract for 27 years
(and the asserted possible savings -- $600 million to
$700 million to $900 million – that assertedly could
result from retiring the GREC contract) are
significantly overstated, just as eight years ago the
asserted potential savings that could theoretically be
realized by entering into the GREC contract in the







first place were significantly overstated. (Savings were
asserted at the time to possibly be as high as $492
million or more.) It is premature and unnecessary at
this point for me to go into detail.  GREC has not yet
signed the MOU, and may never sign it.  Suffice it to
say that best-case-scenario analysis offered in support
of the MOU does not bode any better for sound
decision-making in 2017 than best-case-scenario
analysis did in 2009.  What is needed is a complete
sensitivity analysis, including worst-case-scenarios. If
this Commission or its increasingly marginalized UAB
does not choose to engage in a full sensitivity
analysis, at that point I will consider addressing these
issues myself, and circulating the information as widely
as I can.
 
The Ugly
 
“Ugly,” in my view, is the continuation of the GREC-
drafted and GREC-imposed “Confidentiality and
Non-Disclosure Agreement” (NDA) which Mr.
Bielarski in his Saturday “Blueprint to a Buyout”
confirmed will continue to make secret all verbal
communications between the parties to the NDA. He
accurately explains that this is no different from the
current practice that has led to the draft MOU.  But
there is much about this GREC-devised carve-out
from the Florida Sunshine Law that Mr. Bielarski has
not explained, or has been constrained from
explaining:
 


1.   The MOU expected to be signed by Mr.







Bielarski and Mr. Gordon and then to be
approved by signature authority of Mayor Lauren
Poe and City Attorney Nicolle Shalley adopts the
existing NDA in its entirety.  That NDA by
operation of its express terms excludes members
of the UAB from signing the NDA or being told
about any verbal communications related to the
buyout negotiations with GREC, past, present
and future.


 


2.   The NDA by operation of its express terms
excludes members of the City Commission from
being told about verbal communications related
to buyout negotiations with GREC unless
Commission members sign the NDA. As of last
month, no Commissioners had signed the NDA. 
But if Commissioners in order to have a chance
of obtaining sufficient information to cast a
competent GREC buyout vote do choose to sign
the NDA, those Commissioners will be
prohibited for all time from revealing such
information to the public or anyone else not
covered by the NDA. 


 


3.   The MOU recites that the NDA was executed
by GRU on November 16, 2016 and by GREC
on November 21, 2016. This prohibits GRU
officials who are a party to the agreement from
ever disclosing secret negotiating information to
City Commissioners who refuse to sign the







NDA. It prohibits GRU officials who sign the
NDA from ever disclosing such negotiating
information to members of the public. As of last
month GRU officials who had signed the NDA
included Mr. Bielarski (11/16/16), GRU CFO
Justin Locke (12/19/16) and GRU COO Tom
Brown (12/19/16).


 


4.   The NDA was signed on behalf of GRU and
City financial advisor Public Finance
Management (PFM) on 12/26/16.  PFM is thus
prohibited from sharing negotiating information
with members of the Utility Advisory Board, and
with members of the City Commission who are
unwilling to sign the NDA.


 


5.   The NDA was signed by City Attorney Nicolle
Shalley on 1/5/17.  Ms. Shalley has thus agreed
to restrictions in her ability to share negotiating
information with members of the Utility
Advisory Board – or even with members of the
City Commission, a violation of her employment
obligations and Florida Bar required ethical
obligations unless all members of the City
Commission agree to sign the NDA.  There is
indicia that GRU’s outside counsel Winston &
Strawn has refused to sign the NDA.


 


6.   The NDA by operation of its express terms







allows City Auditor Carlos Holt to sign the NDA
and thereby to fulfill his employment
obligations.  However, it is doubtful that Mr.
Holt could sign the NDA without violating his
professional ethical violations. As of last month,
there is indicia that Mr. Holt has not signed the
NDA.


 
As “Ugly” as are the GREC-required secrecy
requirements cited above, it is also “Ugly” that some
members of this Commission in agreeing with
GREC’s secrecy demands are willing to ignore
explanations, observations and conclusions reached by
Navigant Consulting as part of its GREC-contract-
decision-making review.
 
http://www.cityofgainesville.
org/Portals/0/auditor/NCI-Investigative%20Review-
Gainesville-Final.pdf
 
Navigant explained that there were significant
inconsistencies between what information was known
in the GREC negotiating process and what
information was presented in City Commission
meetings and to the public. (Page 167)
 
Navigant stated that GREC information was too
general to allow for significant discussion of risks and
challenges, was oversimplified, was carefully managed
and portrayed GREC in the best possible light. (Page
167)
 
Navigant pointed out that the City Commission had
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responsibility to insist upon additional information and
clarification when inconsistencies or concerns existed,
especially in light of the growing sentiments and
concerns expressed by certain GRU customers. (Page
167)
 
Navigant observed that the City Commission did not
utilize independent reviews by the City’s Internal
Auditing Department, which could have provided
better visibility into the status of the GREC
negotiation to ensure that risks were being properly
identified and discussed. (Page 167)
 
Navigant declared that “it is incumbent upon the City
Commission to foster open, even free ranging,
discussions when the benefits of disagreement and
dissent may lead to achieving better decisions.” (Page
168)
 
Navigant remarked that while the prior GREC
negotiating process acknowledged the existence of
certain risks, there was a failure by decision-makers to
evaluate the potentiality of the risks, and their potential
impact. (Page 168)
 
Navigant suggested that going forward the City
Commission should accept responsibility for assessing
risk with a careful eye on long-term impacts. (Page
169)
 
Navigant advised the City Commission going forward
to follow best practice governing board risk
assessment strategies, including:







 
Determining whether risks being considered by the
City Commission have been presented in a
comprehensive and holistic manner. (Page 170)
 
Determining what could go wrong or derail a
proposed strategy. (Page 170)
 
Determining what process was used to develop the
strategy and identify risk? (Page 170)
 
Determining what assumptions underlie the strategy,
and which of those assumptions could change or be
wrong? (Page 170)
 
Determining whether there are differences of opinion
among senior GRU leadership regarding strategic
recommendations and decisions. (Page 170)
 
Also “Ugly” in the apparent willingness or eagerness of
some members of this Commission to allow GREC’s
secrecy demands to override specific Navigant
recommendations offered as prophylaxis against
repeating the bad GREC-related decision-making of
the past.
 
http://www.cityofgainesville.org/Portals/0/auditor/
Navigant-Summary%20Recommendations.pdf
 
Those of you willing to accede to GREC’s excessive
secrecy demands have chosen to reject Navigant’s
common sense recommendations to this Commission:
 
1. Establish guidelines for third-party experts and/or advisors
providing independent reviews, as well as guidelines for reporting
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observations, findings and/or recommendations.
(Recommendation 24)
 
2. Record negotiating sessions in order to provide a record of
what was discussed and negotiated. (Recommendation 17)
 
I do not intend to attempt to present any the above
information to the City Commission in person at this
week’s meeting, given the hostility I encountered when
I tried to make a few points about the GREC
purchase analysis process at the last Commission
meeting.
 
Nor, unless something changes, do I intend to present
to the City Commission the indicia of GREC fraud in
the inducement and GREC fraud or impropriety in
the operation white papers to which I have alluded in
recent times after learning that a GREC buyout offer
had been made.  Most members of this City
Commission have shown zero interest in receiving and
reviewing such indicia as part of GREC purchase due
diligence, much less acting on it. But I do intend, prior
to the election, to share this information where it
might be more objectively received.
 
Whatever ends up happening, I acknowledge here
again "The Good," particularly the transparency efforts
attempted by Mr. Bielarski, which, while not perfect,
are light years from the attempts of a prior GRU
General Manager to shroud the community in
darkness.  From recent experience, I also have what I
believe to be a founded hope that when some light is
allowed in, most of the people of Gainesville have eyes







to see.
 
 


 


-- 
Ray Washington
Attorney and Counselor at Law
P.O. Box 6008
Gainesville, FL 32627
(352) 284-2222 








From: Bielarski, Edward J
To: Lyons, Anthony R.
Subject: Fwd: Blueprint to a Buyout
Date: Monday, February 27, 2017 8:26:48 AM
Attachments: att00001.htm


mou facts.docx


FYI


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: February 25, 2017 at 1:57:22 PM EST
To: citycomm <citycomm@ci.gainesville.fl.us>
Cc: DL_Utility Advisory Board <UAB@gru.com>, DL_GRU_ExecutiveTeam
<ExecutiveTeam@gru.com>, DL_GRU_LeadershipTeam
<LeadershipTeam@gru.com>
Subject: Blueprint to a Buyout


Mayor, City Commissioners and UAB members,
 
 
Given the fact that there is now a very public discussion over a yet-to-be executed
MOU I felt the responsibility to put together a summary from my perspective on how
we got to the position of delivering the draft MOU to GREC.  I think its important for
you all to have the same information to the level of detail so that you don’t have to
recollect our conversations or be unaware of the process.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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Blueprint to a Buyout


Although I have had the opportunity to talk with each one of you individually, I would like to inform you collectively, about how GRU has reached the point in which we have an MOU on the table with GREC, awaiting their response.  It started with,


AN IDEA:


The impact of the Power Purchase Agreement with GREC is both financial and operational in addition to legal.  The core of the PPA’s financial impact is GRU’s obligation to pay GREC $ 194,709 a day for what is termed “Available Energy”.  This cost represents GREC’s cost of ownership and fixed cost of operations.  Put simply, the cost of ownership is GREC’s debt payment and the return to its investors. The fixed costs of GREC’s operations are effectively GREC’s costs of being available to generate (staff, rolling stock and other monthly bills, excluding fuel and consumables).    


From this knowledge sprung an idea that for the right buyout price GRU could reduce the $ 194,709 a day to which it was already obligated.  For example, GREC’s cost of ownership was based on a double digit return on investment, while GRU’s was based on tax-exempt bond rates, which are at historically low levels.  GREC’s fixed costs of operations were based on a stand-alone contract with an independent contractor, with investor rates of return, while GRU had multiple synergies within its own workforce staffing and management to handle GREC’s operations.  


I knew that a buyout of GREC’s PPA would generate savings in the hundreds of millions of dollars if we could negotiate a reasonable buyout price.


On an operational perspective, GREC was designed to run between 70 megawatts and 102.5 megawatts, with long ramp-up times (up to 35 hours to reach load).  From day 1 this operating profile was less than beneficial for GRU.  In fact, a study was commissioned by GRU’s Energy Supply Department which measured the impact of running GREC within these operating parameters on GRU’s generating fleet.  The results showed running GREC at these levels would require “thermal cycling” (turning our combustion turbines on and off) of our own units.  The cost of this practice was expensive and damaging to our units.


The current environment has afforded GRU an opportunity to purchase less expensive gas-fired generation outside of our system and avoid the costly thermal cycling of its units.  However, this won’t last forever.  As a utility we need to plan for higher gas prices and the impending retirement of older units.  


The question for me became, ”Could GREC generate power at lower operating levels and how could we facilitate that?”  The answer to that question blended eloquently into the notion that a buyout of the PPA would save GRU hundreds of millions of dollars.


The engineers within GRU’s Energy Supply have examined the possibility of modifying the GREC facility to operate as low as 25 megawatts so that we can fit the generation within our operating portfolio.  We are confident that we can modify the facility for less than $ 15 million and make it a viable generating asset that could replace Unit 1 at Deerhaven as our load regulating facility.  As a result, we believe GRU would avoid $ 150 to $ 200 million in replacement costs, already anticipated in 2022.    


So the idea became, what if GRU could buyout the PPA, saving millions of dollars in financing and fixed costs, gain ownership control of the facility, manage the facility’s operations within our system operating profiles with modest additional capital costs and in the end produce a substantial savings to our customers?   


AN UNDERSTANDING:


In the midst of GRU’s arbitration with GREC, a mediation process was accepted by GREC after our third attempt to facilitate it.  It is my philosophy that as business-minded individuals there are always options in the process to better understand, facilitate and otherwise settle strongly held positions.  Although our discussions during mediation did not result in a settlement, it did result in the acceptance of continuing to talk about issues.  The one condition on the part of both GRU and GREC was that because of legal positions within the arbitration, as well as other sensitive issues a full vetting of the party’s positions needed to be covered by a Non-disclosure Agreement (“NDA”).  


An NDA is customary and standard in these types of situations.  I have used it in many situations during my career.  In the situation with GREC it covered verbal conversations between a series of parties in both companies.


The bottom line is that before you can proceed with turning an idea into a contract which will be vetted by the public, it must first be reduced to an understanding.  The overriding question is, “Are there conditions under which we can negotiate a buyout?”


A Memorandum of Understanding (MOU):


At some point it is imperative for the parties to reduce the understanding to writing, albeit in a non-binding fashion.  That’s the point of an MOU.  In this case, based on the history of the GRU/GREC relationship I felt it was important to draft an MOU from GRU’s perspective and deliver that MOU to GREC.  The MOU sets a framework under which I would like both GRU and GREC to move towards a contract to buyout the PPA.  It is not signed by either GREC or I and I anticipate that there will be further discussions between the parties over the conditions.  Again this is typical. 


What is not typical is the disclosure of a draft MOU to the media, public and elected officials.  I am comfortable in this environment, although I must disclose that the other party may not feel the same way.  It may result in making the execution of an MOU less likely.  That would be unfortunate, given the savings which are at play here.


So what’s in the MOU?  Here’s a primer:


· GRU is proposing to buy all the assets, contracts, property and rights of the GREC facility, in addition to terminating the PPA, in exchange for $ 750 million.  This is important because there are folks in the public who are confusing the market value of the GREC facility with that of buying out the PPA, which has significant value to GREC.  In fact, analysis of GREC’s future cash stream under the PPA to be worth close to $ 1 billion in today’s dollars.


· The price is subject to be reduced if interest rates go above 3.75%.  This may not be acceptable to GREC and we may have ways to mitigate this risk in other ways, but the basic point is that I don’t want to absorb the risk of a spike in municipal interest rates, to the point that it cuts into the savings of the transaction.


· GRU proposes no more than 4 months for execution of a contract and no later than 7 months for closing from execution of the contract.  


· GRU proposes customary due diligence which will include, in our case the inspection by an independent engineer (which will be required through the issuance of bonds).


· GRU proposes an exclusivity period of up to ten months, which means that GRU and GREC will negotiate only with each other towards reaching an agreement.


· GRU will require compliance with Public Records and Confidentiality requirements, which means that other than the excluded verbal communications under the NDA all documents will be subject to the Sunshine Law.


· GRU proposes continuing in the arbitration unabated, unless the closing occurs prior to the arbitration decision.


· GRU proposes that each party reserves all rights under the PPA.


· The contract is proposed to be governed under Florida laws.


· The MOU is subject to City Commission approval.


I believe this MOU protects GRU and the City of Gainesville.  Will it be negotiated?  I believe so, but I will adhere to the basic principles of reducing risk and optimizing savings.


NEXT STEPS: 


Public Vetting - I plan on establishing multiple public forums in which I will discuss the MOU and be available to answer questions.  The still-unexecuted MOU has been delivered to the Commission and Utility Advisory Board.  I expect further discussions in front of both of these bodies.  My Communications Department, led by Magi Crawford is developing a communication plan through which I will meet with folks across the city and county.


Acceptance of an Executed MOU – If and when GRU and GREC execute an MOU, it will be subject to City Commission approval.  Although it is still a non-binding agreement, I feel it’s important to avoid the appearance of any “back-room dealing” or lack of transparency in the process.  At the time of the acceptance of an executed MOU, it comes with the acceptance of allowing me and my executive team to negotiate a contract, subject to the City Commission’s approval.


Bringing experts on board – Although we have established relationships with a host of bankers, lawyers and financing experts, we will line up the series of experts who will take the MOU to a final contract.  These experts will include:


· Transaction Counsel – Working with our City attorney’s office, GRU plans on using an organization of the caliber of Winston and Strawn to reduce a final deal to writing and closing the transaction.


· Bond/Tax Counsel – GRU has utilized a host of bond counsels over the years and is quite familiar with the process.  For this transaction we will need to hire attorneys whose purpose is to write the bond documents. 


· Independent Engineer – All of these types of bond transactions require an independent engineer, sometimes referred to as an IE to opine to the condition of the facility and to concur with the Financial Adviser’s assessment.


· Financial Adviser (“FA”)– GRU has a long history with Public Financial Management (“PFM”) who we believe will be our FA in this transaction.


· Underwriter’s Counsel – Typically, the Bond Underwriter retains Counsel who will opine along with our own Bond Counsel in regard to the Bond Documents and its covenants.  Although they represent the Underwriter, GRU will be obligated for their fees as a condition of the overall underwriting of the Bond issuance.


· Bond Underwriter – Bond Issuances are facilitated by Bond Underwriters.  Some of the bigger names include Goldman Sacks and JP Morgan.  These firms typically will charge based on a percentage of the bond issuance costs.  Their value is being able to facilitate the selling of the bonds to bond houses who either sell on a retail basis to individual investors or other financial institutions.  It can be in the form of a day auction with or without the Underwriter willing to commit to buy any unsold issuances.  I have found that the better underwriters can enhance an issuers’ ability to gain a premium from bond investors which can save a company millions of dollars over the term of the bonds.


· State Counsel – Typically, GRU would retain Florida counsel to insure that we don’t run afoul of state laws in the issuance and development of contract provisions.


· City Attorney’s office – The City attorney’s office will act as GRU’s “general practitioner” in managing the aforementioned parties, making sure rates are proper and hours are reasonable.


Negotiation of Contract - The negotiation of the final contract between GREC and GRU will be in the Sunshine, except for any verbal communications between the parties to the NDA.  This is no different than the current practice, which has led to the draft MOU.  


Execution of Contract - Again, if and when GRU and GREC would execute a contract it would be subject to City Commission approval and the same public vetting process as will be seen and is occurring with the MOU.


Due Diligence – After the execution of the contract the experts would be green-lighted to proceed to the development of an Offering Memorandum (‘OM”) for the bond issuance, which will include the IE’s report, confirming the FA’s financial analysis.  That development will include IE’s inspection of the facility with a discussion of risks.  Obviously the FA’s report will do the same.  The various attorneys’ will hammer out bond documents and ancillary transaction documents.  It should be noted that this will include very little participation from GREC, other than assisting in transferring titles, licenses, permits and other operating documents.  


Closing – The closing of the transaction would occur simultaneously with the issuance of the bonds.


THE ECONOMICS:


It’s important to understand that the proposed transaction through which GRU gains ownership of the GREC facility and terminates the PPA has virtually nothing to do with natural gas prices or other power prices.  It has virtually nothing to do with operating risks or GREC’s ability to generate power after the transaction.  Although that sounds hard to believe, here’s why:


The $ 194,709 a day which GRU is obligated to pay is based simply on GREC’s ability to run, not the economics of running.  Whether natural gas prices stay at $ 2.50 a million BTU or go to $ 100 dollars, the $ 194,709 is an obligation of GRU not matter if they are dispatched or not.  My plan is to convert that current fixed payment, based on investor returns to a lesser amount based on tax-exempt, non-profit returns.  For those who have moved from rental properties to owning their own home, or those who wish they could I compare it to a landlord offering a tenant with an 800 credit score a chance to terminate their over-priced lease at a price far below what they would have paid.


Finally, the economics of the MOU are based on future expenditures dropping from $ 2.1 billion to between $ 1.4 and $ 1.5 billion based on terminating the PPA and owning the GREC facility.  That savings of between $ 600 and $ 700 million may be enhanced with modifications to the GREC facility which add close to $ 200 million in savings based on the difference between capital improvements and avoided costs and another $150 million in being able to run GREC as compared to Deerhaven’s Unit 1.  


This transaction could drive approximately $ 1 billion in savings as compared to the current PPA obligations of $ 2.1 billion.  That is not insignificant and is relatively low in regard to a risk profile.   


The most frequent question I hear is:


What if the GREC facility would fail the day after we purchase it and it had major internal failures?


My answer is this:


My analysis includes staffing the GREC facility for the next 30 years, without ever considering if it would run or not.  In other words I have considered the added cost of being held in standby in my modeling.  If the benefit under that scenario is between $ 600 and $ 700 million, than the alternate scenario of GREC having major component failures which would result in increasing the baseline economics to over $ 800 million in savings, because you’d no longer have to staff it.


Based on this fact, it means that GRU’s operating risk is very small under this transaction.


  


      







From: Bielarski, Edward J
To: Andrew Caplan
Subject: FW: MOU
Date: Friday, February 24, 2017 3:52:34 PM
Attachments: grec mou - final.docx


Andrew,
 
As requested.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Tuesday, February 21, 2017 5:16 PM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: MOU
 
Jim,
 
I have attached a Memorandum of Understanding (“MOU”), based on GRU’s expectations of a
potential purchase of GREC’s assets.  As you may have heard and read, I have worked in the
sunshine to make the community aware of the benefits a transaction of this type will provide both
GRU and its customers.  It is my hope that if this MOU is acceptable to GREC, GRU will move through
its public process of vetting the MOU with the Utility Advisory Board and the City Commission. 
Once the City Commission accepts the MOU, my team and I would work to negotiate and execute a
contract of mutual benefit, which will be subject to the City Commission’s approval (and UAB’s
recommendation).
 
I look forward to hearing your comments.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the interest rate assumed in the Purchase Price exceed the rate specified above, the Parties agree that the Purchase Price will be reduced proportionately.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU.  The Parties will use best efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten (10) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA.  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two (2) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute and to that end shall have no effect on any claims and counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Baxley, Robin L.
To: Jim Gordon
Cc: Bielarski, Edward J
Subject: RE: MOU w/Bielarski"s Signature v2
Date: Wednesday, March 22, 2017 4:11:28 PM


Yes, sir.  He did receive it.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Wednesday, March 22, 2017 4:11 PM
To: Baxley, Robin L.
Cc: Bielarski, Edward J
Subject: Re: MOU w/Bielarski's Signature v2
 
Robin,
 Could you kindly confirm that Ed received 
my signed MOU. It was sent to him by our Dennis Duffy.
Thanks and looking forward to working with you.
Jim


On Mar 22, 2017, at 1:49 PM, Baxley, Robin L. <baxleyrl@gru.com> wrote:


Mr. Gordon:
 
I believe Ed signed in the correct spot this time.
 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
 
<MOU w-Bielarski Signature v2.pdf>
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From: Locke, Justin M
To: Bielarski, Edward J
Subject: FW: CP Trade(s) for GAINESVILLE SERIES D TAXABLE
Date: Tuesday, March 21, 2017 12:48:46 PM


The short  term rates on taxable just moved. FYI....


Justin


-----Original Message-----
From: Vaughn, Linda S
Sent: Tuesday, March 21, 2017 12:45 PM
To: Locke, Justin M
Cc: Rasnick, Claudia E
Subject: RE: CP Trade(s) for GAINESVILLE SERIES D TAXABLE


The rate you see below is really 1% (1.075% includes the dealer fee of 7.5 bps). The rate did increase from .84% last month though; a 16bps jump - probably due to
the recent Fed move.


Thanks,
Linda


-----Original Message-----
From: Locke, Justin M
Sent: Tuesday, March 21, 2017 12:38 PM
To: 'Ciraolo, Lori'
Cc: Vaughn, Linda S; Rasnick, Claudia E
Subject: RE: CP Trade(s) for GAINESVILLE SERIES D TAXABLE


Ouch....that rate jumped up. I guess that’s the effect of the feds?


Justin


-----Original Message-----
From: Ciraolo, Lori [mailto:Lori.Ciraolo@gs.com]
Sent: Tuesday, March 21, 2017 11:54 AM
Subject: CP Trade(s) for GAINESVILLE SERIES D TAXABLE


Today's Activity for GAINESVILLE SERIES D TAXABLE


No.   Face Amount     Trade    Settle  Maturity  Days   Rate     Discount    *CrEnh Fee         Proceeds
---   -----------  --------  --------  --------  ----   ----     --------     ---------         --------
1       8,000,000  03/21/17  03/21/17  04/19/17    29  1.075     6,927.78           N/A     7,993,072.22
Total -----------                                              ----------    ----------    -------------
        8,000,000                                                6,927.78          0.00     7,993,072.22


* Credit Enhancement Fee only applicable to unsecured Commercial Paper Funding Facility program trades


This trade recap is being provided for your convenience. This recap does not constitute confirmation of the transaction, which you will receive shortly from our
Operations department.
Please notify us immediately if you have a disagreement with any of the transaction details referenced in this correspondence. By accepting this correspondence you
acknowledge that the transaction has been executed in accordance with the terms herein. To the extent that the terms of the confirmation differ in any respect from
the terms of this trade recap, the terms of confirmation govern.


======================================================================================================
****WE WOULD LIKE TO PROVIDE THE FOLLOWING COMMUNICATION GUIDANCE IN CONNECTION WITH THE
    MANAGEMENT OF YOUR CP PROGRAM****
    .   For communications related to documentation and program changes, please contact your Goldman Sachs
                coverage banker.
    .   For communications related to the day-to-day placement of your CP, please contact:
                Lori Ciraolo, Municipal Money Market Sales and Trading CP Trader
                Email: ficc-municp-traders@gs.com
                Phone: (212) 902-6633
    .   If you are uncertain which group should receive the communication, please send an email to PSI-Shortterm@gs.com,
                and your communication will be directed to the appropriate person.
========================================================================================================


(c) Copyright 2015 Goldman Sachs. All rights reserved. See www.gs.com/disclaimer/email-salesandtrading.html
for risk disclosure, order handling practices, conflicts of interest and other terms and conditions relating to this e-mail and your reliance on it, and
www.gs.com/disclaimer/ipo/ for recent prospectuses for initial public offerings to which this message may relate. See www.gs.com/swaps-related-disclosures
for important disclosures relating to CFTC-regulated swap transactions. This e-mail may contain confidential or privileged information. If you are not the intended
recipient, please advise us immediately and delete it. See www.gs.com/disclaimer/email/ on confidentiality and the risks of electronic communication. If you cannot
access these links, please notify us by reply message and we will send the contents to you. This material is a solicitation of derivatives business generally, only for the
purposes of, and to the extent it would otherwise be subject to, CFTC Regulations 1.71 and 23.605.
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From: Cottle, Lisa A.
To: Shalley, Nicolle M.; Bielarski, Edward J
Subject: RE: Draft MOU
Date: Monday, February 20, 2017 7:10:18 PM
Attachments: mou - gru purchase of biomass facility_(8813050)_(1).docx


Nicolle,
 
Thank you for these changes and for clarifying the process.  Regarding your question
about the effect of signing this on the pending arbitration, we intended for now that
there would be no stay, but we can discuss that further.  A stay at this point would
require an extension of the hearing dates, given the timing.  Attached are a few edits
for your consideration.  And I will bill my time to the general matters retention.  Please
let me know if I can do anything further to assist.
 
Best regards,
Lisa
 
From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org] 
Sent: Monday, February 20, 2017 3:29 PM
To: Cottle, Lisa A. <LCottle@winston.com>; Bielarski, Edward J <BielarskiEJ@gru.com>
Subject: Draft MOU
 
Hello Ed and Lisa –
 


Attached are my questions/revisions (in track changes format) to the February 20th draft.  I am
available to discuss should either of you have questions.  Most importantly, these drafts are public
records and my understanding from Ed is that this MOU initially serves to put GRU management’s
basic terms of offer into writing for submission to GREC.  If GREC agrees, they will execute and Ed
will take to the Utility Advisory Board and City Commission.  The MOU is not reducing the
confidential discussions (held under the NDA) to writing.  It is simply one side (GRU) trying to get an
offer “on the table” to see if there is real interest in continuing to the next step.    You will see I
inserted a great deal of public records language, that is because we want both sides to understand
clearly how this will work if a deal moves forward  -- neither Ed nor I desire (nor do we believe the
UAB or CCOM would tolerate) bringing forward largely redacted documents to the public meetings. 
However, we understand some specific information may be exempt under the public records law
and the party providing it should have the opportunity to protect it.     
 
I understand that while I was on vacation last week, Ed desired to move forward with drafting this
MOU and called upon Lisa under the “general matters” retention that we have with Winston and
Strawn.  Since I am back, I am happy to pick this up and work on it with Ed and call upon Lisa only as
needed.  Lisa, please bill your time on this to the “general matters” and not to the GREC Arbitration. 
  Thank you.  
 
Nicolle M. Shalley
City Attorney
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W&S Draft dated February 20, 2017


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, d/b/a/ Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of the confidential discussions of the Parties inan offer from GRU for  respect of the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences tThe Parties intendt to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, tThis Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, the Parties intend toGRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.


2. Price.  The purchase price and terms of payment will be as agreed by the Parties, although the Parties currently anticipate that the purchase price will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at the closing of the Transaction (“Closing”).  Should the interest rate assumed in the Purchase Price exceed the rate specified above, the Parties agree that the Purchase Price will be reduced proportionately.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU.  The Parties will use best efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten (10) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  The Parties agree that tThis Memorandum, once executed by both Parties, will be is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”),.  This Memorandum does not disclose any  and will not be designated as confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction, and all associated documents, information, and communications, shall be treated as confidential information that is subject to the NDA.  The Parties also confirm that the definitive agreement for the Transaction, once executed by both Parties, will be subject to Commission and GREC Board approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two (2) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute and PPA.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur,  the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  The Parties intend to terminate the PPA concurrently with the Closing.


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by authorized management representatives of GRU and GREC and, if so executed, management representatives shall present this Memorandum to their respective Board/Commission for approval.  This Memorandum shall not be effective until approved and executed by the respective Board/Commission of each Party.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC


Recommended for approval by GREC Management


By:						
Name:						
Title:						





Approved by the Board of Directors


By: _______________________________


Name:_____________________________


Title:______________________________
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City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.  If you have
received this email in error, please immediately reply to the sender, then delete the email.  Thank
you.  
 


The contents of this message may be privileged and confidential. If this message has been received in error, please delete it without
reading it. Your receipt  of this message is not intended to waive any applicable privilege. Please do not disseminate this message
without the permission of the author. Any tax advice contained in this email was not intended to be used, and cannot be used, by you
(or any other taxpayer) to avoid penalties under applicable tax laws and regulations.








From: Andrew Caplan
To: Crawford, Margaret A
Cc: Bielarski, Edward J
Subject: Gordon"s revisions
Date: Friday, March 10, 2017 12:10:47 PM


Hey guys,


Thanks for sending this my way once again and keeping me in the loop. i have a
few questions regarding Ed's email to UAB and commissioners.


1. GREC wants to sell the entity not assets, which is problematic for GRU.
Can you be more specific? What are the assets they don't want to sell with the
facility? Why is that problematic?


2. GREC would now like the previous offer of $ 750 million vs. GRU's new offer of $ 725 million, 
which goes down to $ 700 million at the close of business tommorrow.
Seems odd for GREC to hold out then backtrack. I'm unsure how tomorrow's reduction plays a factor 
into Gordon's request.


3. GREC has reduced the exclusivity period to 3 months, which is shorter than the 7 months we 
have to complete the transaction.  This is a math problem, which does not compute.
Shorter time could mean less time to draft legal paperwork, vet and inform others.
What about the exclusivity reduction makes this not work.


4. GREC has converted the interest rate protection at 3.75 percent to an option on GRU 's part 
to terminate if 30 year US Treasuries rise 100 basis points over the current 3.11 percent.  Quite 
frankly, GRU doesn't value US Treasuries as much as the MMD index which tracks 30 year tax-
exempt bond rates on AAA bonds.  The 100 basis point spread is too large and it's the wrong 
index.
I'm very likely not going to get into this. Can you dumb it down for me to help me understand the 
difference of these index/rates and why their proposal is too large or wrong?


5. GREC has elected not to indemnify the city in any actions taken against the city when the 
city simply acts on GREC's designation of any information as exempt from sunshine.  That's 
unacceptable.
Please explain.


6. GREC wants GRU to agree to stop withholding amounts from bills until closing.  GRU needs 
to continue exercise its rights under the PPA.
Isn't this what you both are in arbitration for? And you recently sent a doc that details billing overages. 
I assume this is not something you want to do, as it could cost GRU millions more.


7. GREC wants the contract to be governed by the laws of New York.  I love New York, but Give 
me Florida.
I've never been to NY. I hear it's a nice place. But the city of Gainesville is not in NY, nor is the GREC 
facility. What's the law difference between the two states and do you have any idea why this request 
was made?


Thank you,
Andrew
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This message may contain confidential and/or privileged information. If you are not the intended recipient or authorized to receive this
for the intended recipient, you must not use, copy, disclose or take any action based on this message or any information herein. If you
have received this message in error, please advise the sender immediately by sending a reply e-mail and delete this message. Thank
you for your cooperation.








From: Bielarski, Edward J
To: Crawford, Margaret A
Subject: FW: MOU
Date: Wednesday, March 22, 2017 9:31:08 AM


FYI
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Wednesday, March 22, 2017 9:31 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M
Subject: MOU
 
Jim,


 


I am in receipt of your latest revision to the MOU.  At this point I am pleased to say that aside from
placing a date in the blank space for the first delivery of the draft Definitive Agreement I am in
agreement with the MOU.  Congratulations on reaching this moment of accomplishment.  As soon as
you have talked with your folks at Chadbourne Parks with a delivery date, I will execute the MOU and
forward it to you for your signature.  I hope to talk about the MOU in length at tommorrow’s joint City
Commission, UAB meeting.


A communication would not be complete without a song lyric for you.  Given your love for Boston I
can’t help but throw you a Neil Diamond tune, “Sweet Caroline”.  Think about Neil singing on the infield
at Fenway Park;,


Where it began, I can’t begin to knowin’, but then I know its growing strong.  Was in the spring
(Today’s the second day) and spring became the summer. Who’d have believed you’d come


along.


And of course, everyone knows that when it’s sung, “good times never seemed so good” everyone
would rejoice and shout,,


So good, so good, so good


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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From: Bielarski, Edward J
To: Cottle, Lisa A.; Hinton, Paula W.; Mtanner@winston.com; Mccarty, Rich
Subject: Fwd: Response to revised MOU
Date: Wednesday, March 15, 2017 11:15:46 PM
Attachments: att00001.htm


grec - gru mou rev 7.docx


Here was my response


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: March 15, 2017 at 8:34:31 PM EDT
To: 'Jim Gordon' <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy
<dduffy@emienergy.com>, "Brown, Thomas R" <BrownTR@gru.com>,
"Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A."
<waratukeea@cityofgainesville.org>
Subject: RE: Response to revised MOU


Jim,
 
While I appreciate the Board’s concession to allow GRU to retain the withheld
monies of $ 7,176,643 at the Closing, I don’t think you fully appreciate my
viewpoint here.
 
The idea that I would “give away” a right in the PPA, specifically the right to
withhold payments from the GREC invoices prior to Closing will insure a
political firestorm and rightfully so.  I expect both GREC and GRU to conduct
themselves in accordance with the rights they bargained for under the PPA until
the Closing.  Also the $ 10 million isn’t a willy-nilly amount pulled out of the
air.  It represents GRU’s estimate of GREC’s over-billings from August, 2015
through November, 2017 during which time GREC had rendered the Facility
ineligible for Available Energy payments under the PPA by conducting
maintenance on critical components of the Facility.  In GRU’s March 6, 2017
filing we identified 103 events of “lockout – tagout’s” of complex components,
which when tagged out cannot be operated and thus leave the plant unable to
deliver Dependable Capacity.
 
In GRU’s review of plant repair tickets, Energy supply staff actually found
multiple tickets for repairs, which had been labeled as outage work, in the year
GREC denied the need to perform an outage.  We are comfortable, need be to
taking this issue through the remainder of arbitration.  In fact, the whole issue of
Available Energy also includes the facility’s early layup of the boiler, delayed
startups and a host of operational issues. But I don’t want to go there.  I think the
most important issue for both GRU and GREC is to close on this mutually
beneficial transaction
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Marked v. GRU Rev 67


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before  Closing), GRU may terminate the purchase/sale. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. This Memorandum operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall provide a) a further stay of the Dispute until Closing, b) that at Closing, GRU retains all sums of money  that it has withheld to date and that are the subject of the Dispute, c) that at Closing, GREC shall provide a pay ten million dollars ($10,000,000) credit to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the parties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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If you and the Board are concerned about labeling the $ 10 million as a reduction
or credit to the purchase price I have modified the MOU to reflect it as a
payment at Closing.  In addition I’ve retained GRU’s ability to withhold under
the PPA
 
Jim, I believe we have done something special here.  In an environment of ill-
will towards the parties and a general distrust of both GRU and GREC we have
negotiated a good deal for GREC and a good deal for GRU.  We have shared our
MOU modifications in the sunshine and I have held multiple meeting with the
Commission, UAB, Chamber of Commerce and shared the concepts in the
Gainesville Sun.
 
We are close to bringing closure on a deal long overdue.  I know you know it’s a
good deal.  You know that I know that the deal will save millions for our
customers.  Give it the send-off it needs to fight the political forces ready to
snatch defeat from the jaws of victory.  The $ 10 million and ability to keep our
rights under the PPA are as important to GREC as they are to GRU.  The items
are vitally important in gaining a recommendation from the UAB and final
approval from the City Commission.  
 
Take the deal.  It’s may be your best deal ever and you’ve had a boat load.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Wednesday, March 15, 2017 6:18 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.;
Waratuke, Elizabeth A.; Jim Gordon
Subject: Response to revised MOU
 
Ed,
       Thanks for your response. 
 At Section 7 (as attached) GREC would allow GRU at Closing to keep the full amount of
$7,176,643 that has been withheld to date in settlement and release of all claims,
provided that GRU not withhold additional amounts, but with GRU retaining the right
to challenge and recover any amounts if we do not close.  We cannot agree to any
additional credit. If there is no Closing, all parties would retain all rights and claims
under the PPA.
  Attached is our marked version of your last MOU.
Sincerely,
Jim



mailto:jgordon@emienergy.com






From: Dennis Duffy
To: Jim Gordon; Bielarski, Edward J
Subject: GREC - GRU MOU compare
Date: Wednesday, March 22, 2017 12:23:12 PM
Attachments: grec - gru mou compare.docx


(And here is the redline from yesterday’s draft.)



mailto:dduffy@emienergy.com

mailto:jgordon@emienergy.com

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej












GREC version 3/21 marked from GRU rev 11 MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated _________________, 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties’ intent to cooperate in good faith to negotiate a definitive agreement (the “Purchase and Sale Agreement”) providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments (the “PPA”), shall be terminated at Closing of the Transaction (“Closing”). 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before Closing), GRU may terminate the Transaction and cease negotiations thereof. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a Purchase and Sale Agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC on or before ________________, 2017within 21 days following approval of this Memorandum by the Gainesville City Commission.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a Purchase and Sale Agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC has the right to attend any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a Purchase and Sale Agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”) and terminated by GRU effective March 14, 2017.  The Parties also confirm that the Purchase and Sale Agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the Purchase and Sale Agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  


(a)  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with the PPA.  The Parties retain all rights arising under the PPA.  This Memorandum operates to stay the Dispute until a Purchase and Sale Agreement is executed by the parties pursuant to Section 3 above and during the stay GRU shall not withhold additional invoiced amounts other than those described in section (b) below.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  


(b)  After the Execution Date and during the stay of the Dispute, GRU shall not withhold amounts from GREC’s monthly invoices other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA where such withholding is based on either (i) one or more of GRU’s claims or counterclaims that are the subject of the Dispute (consistent with GRU’s prior practice), or (ii) any calculation error that may appear in such invoices.  GRU shall not retroactively withhold any amounts that have previously been paid under any GREC invoice.


(c)  The Parties agree that the Purchase and Sale Agreement shall include the following provisions:  (i) a further stay of the Dispute until Closing or termination of efforts to reach a Transaction; (ii) at Closing, GRU shall  receive a credit from GREC in the amount of $7,428,899.98 (the “Retention Cap”) in the form of GRU’s retention of such amount of previously withheld funds under the PPA; (iii) GRU will not withhold additional amounts after the Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall refund to GREC at Closing any amounts withheld after March 19, 2017 with interest as set forth in Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all obligations and payment of the amounts to be paid and retained in accordance with the Purchase and Sale Agreement shall operate as a full settlement and mutual release of all claims and counterclaims between the Parties in the Dispute; and (vi) at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  


(d)  If the Parties are unable to execute a mutually agreeable Purchase and Sale Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to  provide a credit of the Retention Cap in the form of GRU’s retention of such amount of previously withheld funds upon a successful Closing as noted above is without any concession or admission whatsoever of liability as to those amounts, which GREC maintains were improperly withheld under the PPA.  GREC has agreed to GRU’s retention of that amount solely in order to facilitate the Transaction contemplated by this Memorandum.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Baxley, Robin L.
To: Ray Washington; Bielarski, Edward J
Cc: Stagliano, Steve J
Subject: RE: PRR Gordon MOU
Date: Wednesday, March 22, 2017 2:44:20 PM
Attachments: executed mou.pdf


grec - gru mou 3-21.pdf
grec - gru mou rev 11.pdf
mou w-bielarski signature v2.pdf


Mr. Washington:


Attached please find all documents responsive to your records request.


Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032


-----Original Message-----
From: Ray Washington [mailto:raywashingtonlaw@gmail.com]
Sent: Wednesday, March 22, 2017 12:47 PM
To: Bielarski, Edward J
Cc: Stagliano, Steve J
Subject: PRR Gordon MOU


Mr. Bielarski,


This is a public records request for any revisions of the MOU received today or yesterday, whether draft
or executed.


Whatever the details, and whatever the ultimate result of your efforts, I do applaud you for increasing
by orders of magnitude the ability for the public to attempt to have a debate on the merits of the
proposal.


Ray Washington mobile



mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=baxleyrl35710854

mailto:raywashingtonlaw@gmail.com

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=gruadm/cn=gruadm accounts/cn=staglianosj

mailto:raywashingtonlaw@gmail.com
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GREC version 3/21 marked from GRU rev 11 Marked from GREC version sent 3/20/17 at 



3:45pm MEMORANDUM OF UNDERSTANDING 



REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY 



This MEMORANDUM OF UNDERSTANDING REGARDING 



GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated 



_________________, 2017 (“Execution Date”) between the City of Gainesville, Florida, a 



municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville 



Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and 



collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an 



offer from GRU for the proposed purchase by GRU and sale by GREC of that certain biomass 



electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, 



and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both 



parties, this Memorandum evidences the Parties’ intent to cooperate in good faith to negotiate a 



definitive agreement (the “Purchase and Sale Agreement”) providing for the purchase by GRU 



and sale by GREC of the Facility and all related assets, as identified in such agreement (the 



“Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual 



interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 



below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a 



mutually acceptable definitive agreement for the Transaction that includes the following terms: 



1. Purchase and Sale.  The Transaction will provide for the sale and 



conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of 



the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary 



for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be 



identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining 



any required third party approvals and consents.  That certain Power Purchase Agreement for the 



Supply of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired 



Power Production Facility between GRU and GREC dated April 29, 2009, together with its 



related amendments (the “PPA”), shall be terminated at Closing of the Transaction (“Closing”).  



2. Price.  The purchase price and terms of payment will be seven hundred  



fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility 



system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will 



be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis 



points (measured as the difference between the rate on the Execution Date and the rate on the 



day that is five days before Closing), GRU may terminate the Transaction and cease negotiations 



thereof.  



3. Negotiation.  The Transaction will be subject to the negotiation and 



execution of a Purchase and Sale Agreement and associated legal documents.  Negotiations will 



begin with a proposed asset purchase agreement supplied by GREC on or before 



________________, 2017.  The Parties will use commercially reasonable efforts to complete 



negotiations and agree upon a Purchase and Sale Agreement for execution not later than four (4) 
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months after the Execution Date, and to achieve Closing not later than seven (7) months after the 



Execution Date. 



4. Diligence.  The Transaction will be subject to the satisfactory completion 



by GRU of customary due diligence.  Effective as of the Execution Date and subject to the 



provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of 



the diligence process to facilitate timely access for GRU and its representatives to the Facility 



and other Assets, and to the books and records regarding the Facility and other Assets of GREC 



and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges 



and agrees that GREC has the right to attend any meetings that representatives of GRU may have 



with the Facility operator or other third parties. 



5. Exclusivity.  Until four (4) months after the Execution Date, or such later 



date as may be specified in a Purchase and Sale Agreement executed by the Parties (the 



“Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of 



the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its 



behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility 



or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or 



unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer 



from, any person or entity (other than GRU) relating to the possible acquisition of or investment 



in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this 



Memorandum shall not create any additional restriction on upstream transfers that are not 



already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly notify 



GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of 



any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility 



or any Assets (or enter into any other transaction that is substantially similar to, or that would 



preclude, the Transaction), and the terms and conditions of any such offer or expression of 



interest. 



6. Public Records and Confidentiality.  This Memorandum is a public record 



that will be disclosed to the public and discussed during public meetings of the Gainesville City 



Commission (“Commission”).  This Memorandum does not disclose any confidential verbal 



discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of 



November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”) and 



terminated by GRU effective March 14, 2017.  The Parties also confirm that the Purchase and 



Sale Agreement for the Transaction will be subject to Commission approval, and will be a public 



record that will be disclosed to the public and discussed during public Commission meetings.  



Should either Party reasonably believe that specific written information provided in connection 



with this Memorandum or through due diligence, or included in the Purchase and Sale 



Agreement or otherwise provided in connection with the Transaction falls within a specific 



exemption under Florida’s Public Record laws, the Party transmitting or providing such 



information shall submit such information to the receiving Party in a separate envelope that 



includes a general description of the information together with a reference to the specific Florida 



Statute or other law that deems such materials exempt from public disclosure.  The receiving 



Party will not warrant or guarantee that information designated by the transmitting Party as 



exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer 



no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the 
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receiving Party receives a public records request for any information that the transmitting Party 



has designated as exempt, the receiving Party will notify the transmitting Party through email 



notice.  The transmitting Party shall have no longer than five (5) business days after receipt of 



such notice to file any necessary court documents to prevent the disclosure of the information, at 



the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary 



court documents, the receiving Party will not disclose the information until the conclusion of any 



proceedings.  If the transmitting Party fails to comply with any of the requirements in this section 



or fails to file any necessary court documents to prevent the receiving Party from disclosing 



materials as described herein, such failure shall be deemed as a waiver by the transmitting Party 



to the claim that any materials submitted by the transmitting Party constitute exempt information. 



The transmitting Party agrees that its designation of information as exempt may be challenged in 



court by any person or entity.  The transmitting Party agrees to indemnify and defend the 



receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and 



actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of 



materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for 



damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the 



transmitting Party's designation of materials as exempt.  The Parties agree that any information 



provided, including any materials designated as exempt, will be distributed to members of staff, 



management and the relevant board and Commission members for evaluation and consideration 



of the Transaction. 



7. Dispute.   



(a)  The Parties are engaged in an arbitral proceeding conducted under American 



Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01-16-0000-8157 



(the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in 



connection with the PPA.  The Parties retain all rights arising under the PPA.  This 



Memorandum operates to stay the Dispute until a Purchase and Sale Agreement is executed by 



the parties pursuant to Section 3 above and during the stay GRU shall not withhold additional 



invoiced amounts other than those described in section (b) below.  The Parties shall file with the 



arbitrator any necessary documentation to effectuate this stay.   



(b)  After the Execution Date and during the stay of the Dispute, GRU shall not 



withhold amounts from GREC’s monthly invoices other than amounts that may be withheld with 



respect to an invoice when payment is due for such invoice in accordance with the PPA where 



such withholding is based on either (i) one or more of GRU’s claims or counterclaims that are 



the subject of the Dispute (consistent with GRU’s prior practice), or (ii) any calculation error that 



may appear in such invoices.  GRU shall not retroactively withhold any amounts that have 



previously been paid under any GREC invoice. 



(c)  The Parties agree that the Purchase and Sale Agreement shall include the 



following provisions:  (i) a further stay of the Dispute until Closing or termination of efforts to 



reach a Transaction; (ii) at Closing, GRU shall  receive a credit from GREC in the amount of 



$7,428,899.98 (the “Retention Cap”) in the form of GRU’s retention of such amount of 



previously withheld funds under the PPA,; (iii) GRU will not withhold additional amounts after 



the Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall refund 



to GREC at Closing any amounts withheld after March 19, 2017 with interest as set forth in 
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Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all obligations and 



payment of the amounts to be paid and retained in accordance with the Purchase and Sale 



Agreement shall operate as a full settlement and mutual release of all claims and counterclaims 



between the Parties in the Dispute; and (vi) at Closing, the Parties shall execute the appropriate 



documents to effectuate the agreed upon settlement and release.   



(d)  If the Parties are unable to execute a mutually agreeable Purchase and Sale 



Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the 



Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary 



documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to  provide a 



credit of the Retention Cap in the form of GRU’s retention of such amount of previously 



withheld funds upon a successful Closing as noted above is without any concession or admission 



whatsoever of liability as to those amounts, which GREC maintains were improperly withheld 



under the PPA.  GREC has agreed to GRU’s retention of that amount solely in order to facilitate 



the Transaction contemplated by this Memorandum.   



8. Reservation of Rights.  The Parties’ execution of this Memorandum and 



their negotiation of the Transaction and associated discussions and communications shall not 



affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses 



in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into 



this Memorandum and engages in negotiations and activities in connection with the Transaction 



independent of the Dispute and with all rights expressly reserved.   



9. Miscellaneous.  This Memorandum shall be governed by, and construed in 



accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an 



authorized management representative of GRU and by an authorized representative of GREC 



and, if so executed, the management representative of GRU shall present this Memorandum to 



the Commission for approval.  The Sections of this Memorandum that are binding (as specified 



in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit 



of and be enforceable by the Parties and their successors and assigns if and only if signed and 



delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville 



by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in 



PDF via email and in any number of counterparts, all of which together shall constitute a single 



instrument and shall be considered an original for all purposes.  It shall not be necessary that any 



counterpart be signed by each Party so long as each Party shall sign at least one counterpart. 



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be 



executed by their respective, duly authorized representatives as of the Execution Date. 



THE CITY OF GAINESVILLE, FLORIDA, 



D/B/A/ GAINESVILLE REGIONAL 



UTILITIES 



Recommended for approval by GRU 



Management 



By:       



GAINESVILLE RENEWABLE ENERGY 



CENTER, LLC 



 



By:       



Name:       
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Name:       



Title:       



 



Approved by the City Commission 



By: ______________________________ 



Name: Lauren Poe 



Title: Mayor 



 



For GRU:  Approved as to form and legality: 



By:       



Name:       



Title:       



Title:       
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GRU rev 11 Marked from GREC version sent 3/20/17 at 3:45pm v. GRU Rev 8 dated 
3/18/17 and adding GRU’s reference to the NDA termination in Rev 10 dated 3/20/17 



MEMORANDUM OF UNDERSTANDING 
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY 



This MEMORANDUM OF UNDERSTANDING REGARDING 
GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as 
of March 21 _________________, 2017 (“Execution Date”) between the City of Gainesville, 
Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and 
Gainesville Renewable Energy Center, LLC, a Delaware limited liability company 
(“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal 
elements of an offer from GRU for the proposed purchase by GRU and sale by GREC of that 
certain biomass electricity generating facility that is owned by GREC, located in the City of 
Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If 
executed by both parties, this Memorandum evidences the Parties’ intent to cooperate in good 
faith to negotiate a definitive agreement (the “Purchase and Sale Agreement”) providing for the 
purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such 
agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a 
statement of mutual interest and does not result in any legally binding obligations, except for 
Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, 
GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that 
includes the following terms: 



1. Purchase and Sale.  The Transaction will provide for the sale and 
conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of 
the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary 
for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be 
identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining 
any required third party approvals and consents.  That certain Power Purchase Agreement for the 
Supply of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired 
Power Production Facility between GRU and GREC dated April 29, 2009, together with its 
related amendments (the “PPA”), shall be terminated at Closing of the Transaction (“Closing”).  



2. Price.  The purchase price and terms of payment will be seven hundred  
fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility 
system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will 
be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis 
points (measured as the difference between the rate on the Execution Date and the rate on the 
day that is five days before Closing), GRU may terminate the Transaction and cease negotiations 
thereof.  



3. Negotiation.  The Transaction will be subject to the negotiation and 
execution of a Purchase and Sale Agreement and associated legal documents.  Negotiations will 
begin with a proposed asset purchase agreement supplied by GREC on or before 
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________________, 2017.  The Parties will use commercially reasonable efforts to complete 
negotiations and agree upon a Purchase and Sale Agreement for execution not later than four (4) 
months after the Execution Date, and to achieve Closing not later than seven (7) months after the 
Execution Date. 



4. Diligence.  The Transaction will be subject to the satisfactory completion 
by GRU of customary due diligence.  Effective as of the Execution Date and subject to the 
provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of 
the diligence process to facilitate timely access for GRU and its representatives to the Facility 
and other Assets, and to the books and records regarding the Facility and other Assets of GREC 
and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges 
and agrees that GREC has the right to attend any meetings that representatives of GRU may have 
with the Facility operator or other third parties. 



5. Exclusivity.  Until four (4) months after the Execution Date, or such later 
date as may be specified in a Purchase and Sale Agreement executed by the Parties (the 
“Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of 
the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its 
behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility 
or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or 
unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer 
from, any person or entity (other than GRU) relating to the possible acquisition of or investment 
in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this 
Memorandum shall not create any additional restriction on upstream transfers that are not 
already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly notify 
GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of 
any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility 
or any Assets (or enter into any other transaction that is substantially similar to, or that would 
preclude, the Transaction), and the terms and conditions of any such offer or expression of 
interest. 



6. Public Records and Confidentiality.  This Memorandum is a public record 
that will be disclosed to the public and discussed during public meetings of the Gainesville City 
Commission (“Commission”).  This Memorandum does not disclose any confidential verbal 
discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of 
November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”) ”) and 
terminated by GRU effective March 14, 2017.  The Parties also confirm that the Purchase and 
Sale Agreement for the Transaction will be subject to Commission approval, and will be a public 
record that will be disclosed to the public and discussed during public Commission meetings.  
Should either Party reasonably believe that specific written information provided in connection 
with this Memorandum or through due diligence, or included in the Purchase and Sale 
Agreement or otherwise provided in connection with the Transaction falls within a specific 
exemption under Florida’s Public Record laws, the Party transmitting or providing such 
information shall submit such information to the receiving Party in a separate envelope that 
includes a general description of the information together with a reference to the specific Florida 
Statute or other law that deems such materials exempt from public disclosure.  The receiving 
Party will not warrant or guarantee that information designated by the transmitting Party as 
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exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer 
no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the 
receiving Party receives a public records request for any information that the transmitting Party 
has designated as exempt, the receiving Party will notify the transmitting Party through email 
notice.  The transmitting Party shall have no longer than five (5) business days after receipt of 
such notice to file any necessary court documents to prevent the disclosure of the information, at 
the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary 
court documents, the receiving Party will not disclose the information until the conclusion of any 
proceedings.  If the transmitting Party fails to comply with any of the requirements in this section 
or fails to file any necessary court documents to prevent the receiving Party from disclosing 
materials as described herein, such failure shall be deemed as a waiver by the transmitting Party 
to the claim that any materials submitted by the transmitting Party constitute exempt information. 
The transmitting Party agrees that its designation of information as exempt may be challenged in 
court by any person or entity.  The transmitting Party agrees to indemnify and defend the 
receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and 
actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of 
materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for 
damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the 
transmitting Party's designation of materials as exempt.  The Parties agree that any information 
provided, including any materials designated as exempt, will be distributed to members of staff, 
management and the relevant board and Commission members for evaluation and consideration 
of the Transaction. 



7. Dispute.   



(a)  The Parties are engaged in an arbitral proceeding conducted under American 
Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01-16-0000-8157 
(the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in 
connection with the PPA.  The Parties retain all rights arising under the PPA.  Upon execution by 
a management representative of GRU and GREC, tThis Memorandum operates to stay the 
Dispute until a Purchase and Sale Agreement is executed by the parties pursuant to Section 3 
above and during the stay GRU shall not withhold additional invoiced amounts other than those 
described in section (b) below.  The Parties shall file with the arbitrator any necessary 
documentation to effectuate this stay.   



(b)  After the Execution Date and during the stay of the Dispute, GRU shall not 
withhold amounts from GREC’s monthly invoices other than amounts that may be withheld with 
respect to an invoice when payment is due for such invoice in accordance with the PPA., where 
such withholding is based only on either (i) consistent with past practice, one or more of GRU’s 
already-pending claims that are the subject of the Dispute and under which GRU has withheld 
invoiced amounts prior to March 19, 2017 (specifically:  shutdown charges, Available Energy on 
start-up, and payment decreases under Section 12.4.1 of the PPA), or (ii) a mathematical 
calculation error that may appear in such invoices.  GRU shall not retroactively withhold any 
amounts that have previously been paid under any GREC invoice. 



(c)  The Parties agree that the Purchase and Sale Agreement shall include the 
following provisions:  (i) a further stay of the Dispute until Closing or termination of efforts to 
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reach a Transaction; (ii) at Closing, GRU shall retain the $7,176,643  receive a credit from 
GREC in the amount of $7,428,899.98 that it has withheld as of March 19, 2017 (the “Retention 
Cap”), which is the amount withheld to date that is subject to claims in the Dispute; (iii) GRU 
will not withhold additional amounts after the Execution Date other than amounts as set forth in 
section 7(b) above; (iv) GRU shall refund to GREC at Closing any amounts withheld after 
March 19, 2017 with interest as set forth in Section 8.6 of the PPA; (v) occurrence of the Closing 
and performance of all obligations and payment of the amounts to be paid and retained in 
accordance with the Purchase and Sale Agreement shall operate as a full settlement and mutual 
release of all claims and counterclaims between the Parties in the Dispute; and (vi) at Closing, 
the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and 
release.   



(d)  If the Parties are unable to execute a mutually agreeable Purchase and Sale 
Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the 
Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary 
documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to allow GRU 
to keep the $7,176,643  provide a credit of the Retention Cap amount upon a successful Closing 
as noted above is without any concession or admission whatsoever of liability as to those 
amounts, which GREC maintains were improperly withheld under the PPA.  GREC has agreed 
to GRU’s retention of that amount solely in order to facilitate the Transaction contemplated by 
this Memorandum.   



8. Reservation of Rights.  The Parties’ execution of this Memorandum and 
their negotiation of the Transaction and associated discussions and communications shall not 
affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses 
in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into 
this Memorandum and engages in negotiations and activities in connection with the Transaction 
independent of the Dispute and with all rights expressly reserved.   



9. Miscellaneous.  This Memorandum shall be governed by, and construed in 
accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an 
authorized management representative of GRU and by an authorized representative of GREC 
and, if so executed, the management representative of GRU shall present this Memorandum to 
the Commission for approval.  The Sections of this Memorandum that are binding (as specified 
in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit 
of and be enforceable by the Parties and their successors and assigns if and only if signed and 
delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville 
by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in 
PDF via email and in any number of counterparts, all of which together shall constitute a single 
instrument and shall be considered an original for all purposes.  It shall not be necessary that any 
counterpart be signed by each Party so long as each Party shall sign at least one counterpart. 



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be 
executed by their respective, duly authorized representatives as of the Execution Date. 



THE CITY OF GAINESVILLE, FLORIDA, 
D/B/A/ GAINESVILLE REGIONAL 



GAINESVILLE RENEWABLE ENERGY 
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UTILITIES 



Recommended for approval by GRU 
Management 



By:       
Name:       
Title:       



 



Approved by the City Commission 



By: ______________________________ 



Name: Lauren Poe 



Title: Mayor 



 



For GRU:  Approved as to form and legality: 



By:       
Name:       
Title:       



CENTER, LLC 



 



By:       
Name:       
Title:       



 



 



 



 



 













MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY



ThiS MEMORANDUM OF UNDERSTANDING REGARDING
GAINESVILLE RENEWABLE ENERGY CENTER FACILITY ("Memorandum") dated



ffi ,"'"',"r,fiTffi #'#il""Tff ,-::y&'#,T']l'i"'J.ii;lllfi 
',lRenewable Enerry Center, LLC, a Delaware limited liability company ("GREC," and



collectively with GRU, the o'Parties" and each, a "Party") sets forth the principal elements of an



offer from GRU for the proposed purchase by GRU and sale by GREC of that certain biomass



electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida,



and known as the Gainesville Renewable Energy Center (the "Facility"). If executed by both
parties, this Memorandum evidences the Parties' intent to cooperate in good faith to negotiate a



definitive agreement (the "Purchase and Sale Agreement") providing for the purchase by GRU



and sale by GREC of the Facility and all related assets, as identified in such agreement (the



"Transaction"). [f executed by both parties, this Memorandum constitutes a statement of mutual



interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9



below, which shall be binding on the Parties. Subject to the foregoing, GRU offers to negotiate a



mutually acceptable definitive agreement for the Transaction that includes the following terms:



l. Purchase and Sale. The Transaction will provide for the sale and



conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of
the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary



for the ownership, operation or maintenance of the Facility (collectively, "Assets"), to be



identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining



any required third party approvals and consents. That certain Power Purchase Agreement for the



Supply of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired



Power Production Facility between GRU and GREC dated Apnl29, 2009, together with its
related amendments (the "PPA"), shall be terminated at Closing of the Transaction ("Closing").



2. Price. The purchase price and terms of payment will be seven hundred



fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility
system revenue bonds issued by the City of Gainesville, Florida ("Purchase Price"), which will
be paid in cash at Closing. Should the 30-year U.S. Treasury increase by more than 50 basis



points (measured as the difference between the rate on the Execution Date and the rate on the



day that is five days before Closing), GRU may terminate the Transaction and cease negotiations



thereof.



3. Negotiation. The Transaction will be subject to the negotiation and



execution of a Purchase and Sale Agreement and associated legal documents. Negotiations will
begin with a proposed asset purchase agreement supplied by GREC within 21 days following
approval of this Memorandum by the Gainesville City Commission. The Parties will use



commercially reasonable efforts to complete negotiations and agree upon a Purchase and Sale



Agreement for execution not later than four (a) months after the Execution Date, and to achieve



Closing not later than seven (7) months after the Execution Date.
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4. Dilieence. The Transaction will be subject to the satisfactory completion
by GRU of customary due diligence. Effective as of the Execution Date and subject to the
provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of
the diligence process to facilitate timely access for GRU and its representatives to the Facility
and other Assets, and to the books and records regarding the Facility and other Assets of GREC
and the third party operator of the Facility. Without limiting the foregoing, GRU acknowledges
and agrees that GREC has the right to attend any meetings that representatives of GRU may have
with the Facility operator or other third parties.



5. Exclusivity. Until four (4) months after the Execution Date, or such later
date as may be specified in a Purchase and Sale Agreement executed by the Parties (the
"Expiration Date"), GREC will negotiate exclusively with GRU in connection with the sale of
the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its
behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility
or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or
unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer
from, any person or entity (other than GRU) relating to the possible acquisition of or investment
in any or all of GREC, the Facility or any Assets. Notwithstanding the foregoing, this
Memorandum shall not create any additional restriction on upstream transfers that are not
already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify
GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of
any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility
or any Assets (or enter into any other transaction that is substantially similar to, or that would
preclude, the Transaction), and the terms and conditions of any such offer or expression of
interest.



6. Public Records and Confidentiality. This Memorandum is a public record
that will be disclosed to the public and discussed during public meetings of the Gainesville City
Commission ("Commission"). This Memorandum does not disclose any confidential verbal
discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of
November 16, 2016 and executed by GREC as of November 21, 2016 (the ..NDA") and
terminated by GRU effective March 14, 2017. The Parties also confirm that the Purchase and
Sale Agreement for the Transaction will be subject to Commission approval, and will be a public
record that will be disclosed to the public and discussed during public Commission meetings.
Should either Party reasonably believe that specific written information provided in connection
with this Memorandum or through due diligence, or included in the Purchase and Sale
Agreement or otherwise provided in connection with the Transaction falls within a specific
exemption under Florida's Public Record laws, the Party transmitting or providing such
information shall submit such information to the receiving Party in a separate envelope that
includes a general description of the information together with a reference to the specific Florida
Statute or other law that deems such materials exempt from public disclosure. The receiving
Party will not warrant or guarantee that information designated by the transmitting Party as
exempt is in fact exempt under Florida's Public Records Laws, and the receiving Party will offer
no opinion as to the accuracy of the legal reference provided by the transmitting Party. If the
receiving Party receives a public records request for any information that the transmitting Party
has designated as exempt, the receiving Party will notifr the transmitting Party through e-uil
notice. The transmitting Party shall have no longer than five (5) business days after receipt of
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such notice to file any necessary court documents to prevent the disclosure of the information, at



the sole expense of the transmitting Party. If the transmitting Party timely files the necessary



court documents, the receiving Party will not disclose the information until the conclusion of any



proceedings. If the transmitting Party fails to comply with any of the requirements in this section



or fails to file any necessary court documents to prevent the receiving Party from disclosing
materials as described herein, such failure shall be deemed as a waiver by the transmitting Party



to the claim that any materials submitted by the transmitting Party constitute exempt information.



The transmitting Party agrees that its designation of information as exempt may be challenged in
court by any person or entity. The transmitting Party agrees to indemnifr and defend the



receiving Party, its employees, agents and officials ("Indemnifred Parties") against all claims and



actions, whether or not a lawsuit is commenced, related to the transmitting Party's designation of
materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for
damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the



transmitting Party's designation of materials as exempt. The Parties agree that any information



provided, including any materials designated as exempt, will be distributed to members of staff,



management and the relevant board and Commission members for evaluation and consideration



of the Transaction.



7. Dispute.



(a) The Parties are engaged in an arbitral proceeding conducted under American



Arbitration Association ("AAA") procedures that is pending in AAA Case No. 0l-16-0000-8157



(the "Dispute"). The Dispute involves claims and counterclaims asserted by the Parties in
connection with the PPA. The Parties retain all rights arising under the PPA. This



Memorandum operates to stay the Dispute until a Purchase and Sale Agreement is executed by



the parties pursuant to Section 3 above and during the stay GRU shall not withhold additional



invoiced amounts other than those described in section (b) below. The Parties shall file with the



arbitrator any necessary documentation to effectuate this stay.



(b) After the Execution Date and during the stay of the Dispute, GRU shall not



withhold amounts from GREC's monthly invoices other than amounts that may be withheld with
respect to an invoice when payment is due for such invoice in accordance with the PPA where



such withholding is based on either (i) one or more of GRU's claims or counterclaims that are



the subject of the Dispute (consistent with GRU's prior practice), or (ii) any calculation error that



may appear in such invoices. GRU shall not retroactively withhold any amounts that have



previously been paid under any GREC invoice.



(c) The Parties agree that the Purchase and Sale Agreement shall include the



following provisions: (i) a further stay of the Dispute until Closing or termination of efforts to



reach a iransactiory (ii) at Closing, GRU shall receive a credit from GREC in the amount of
$7,428,899.98 (the "Retention Cap") in the form of GRU's retention of such amount of
previously withheld funds under the PPA; (iii) GRU will not withhold additional amounts after



ihe Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall refund



to GREC at Closing any amounts withheld after March 19, 2017 with interest as set forth in
Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all obligations and



payment of the amounts to be paid and retained in accordance with the Purchase and Sale



Agreement shall operate as a full settlement and mutual release of all claims and counterclaims



-3-











between the Parties in the Dispute; and (vi) at Closing, the Parties shall execute the appropriate
documents to effectuate the agreed upon settlement and release.



(d) If the Parties are unable to execute a mutually agreeable Purchase and Sale
Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the
Panies shall retain all rights and claims under the PPA and file with the arbitrator any necessary
documentation to lift the stay and proceed with the Dispute. GREC's agreement to provide a
credit of the Retention Cap in the form of GRU's retention of such amount of previously
withheld funds upon a successful Closing as noted above is without any concession or admission
whatsoever of liability as to those amounts, which GREC maintains were improperly withheld
under the PPA. GREC has agreed to GRU's retention of that amount solely in order to facilitate
the Transaction contemplated by this Memorandum.



8. Reservation of Rights. The Parties' execution of this Memorandum and
their negotiation of the Transaction and associated discussions and communications shall not
affect, impair, or compromise the Parties' respective claims, counterclaims, rights and defenses
in the Dispute, or their respective rights and obligations under the PPA. Each Party enters into
this Memorandum and engages in negotiations and activities in connection with the Transaction
independent of the Dispute and with all rights expressly reserved.



9. Miscellaneous. This Memorandum shall be governed by, and construed in
accordance with, the law of the State of Florida. This Memorandum shall be executed first by an
authorized management representative of GRU and by an authorized representative of GREC
and, if so executed, the management representative of GRU shall present this Memorandum to
the Commission for approval. The Sections of this Memorandum that are binding (as specified
in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit
of and be enforceable by the Parties and their successors and assigns if and only if signed and
delivered by all parties, including GRU, GREC, the City Commission and the City of Giinesville
by April 21, 2017. This Memorandum may be executed by facsimile or by documents sent in
PDF via email and in any number of counterparts, all of which together shall constitute a single
instrument and shall be considered an original for all pulposes. It shall not be necessary that any
counterpart be signed by each Party so long as each Party shall sign at least one counterpart.



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be
executed by their respective, duly authorized representatives as of the Execution Date.



THE CITY OF GAINESVILLE, FLORIDA.
D/B/ N GAINESVILLE REGIONAL
UTILITIES



GAINESVILLE RENEWABLE ENERGY
CENTER, LLC



Recommended for approval by GRU
By:
Name:
Title:



Ltfl F5;



Management
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Approved by the City Commission



By:



Name: Lauren Poe



Title: Mayor



For



By:



GRU: Approved as to form and legality:



Name:
Title:



-5-













From: Baxley, Robin L.
To: Dl_gru_leadershipteam
Cc: Dl_gru_execassist
Subject: 2/16/17 City Commission Agenda
Date: Thursday, February 16, 2017 12:09:56 PM


Attached please find the agenda for today’s City Commission meeting.  We didn’t put
anything on this agenda but there are a couple of items from GG that relate to GRU.
 
Consent Agenda
 
160708.  Wireless Telecommunication Facilities - Authorization to Participate in
Federal Rule Making
 
The wireless telecommunication industry in Florida has drafted a proposed Senate bill
which would require municipal utilities to allow collocation of wireless communication
facilities on municipally owned utility poles and allow access for wireless facilities in
public rights-of-way.
 
Florida is unique in the nation in that its local governments cannot enter into
agreements or establish fees for the use of our rights-of-way for communications
facilities, so this bill would put Florida at a disadvantage relative to other states.
 
Several local governments in Florida have agreed to participate in a coalition to have
outside legal counsel prepare and submit comments representing the interests of
Florida local governments.
 
This item is simply requesting that the Commission agree to join the coalition in
drafting and presenting a response.
 
 
Regular Agenda
 
160711. Retention of Norton Rose Fulbright to Advise the City in the Review of Legal
Issues Associated with a Potential Purchase or Other Beneficial Transaction
Involving the Gainesville Renewable Energy Center Facility  
 
This is a request to put this firm on retainer in the eventuality that we need advice on
any tax implications of a potential purchase of the plant.  The UAB approved last
night.
 
Ordinances
 
160580. Appendix A - Schedule Of Fees, Rates And Charges, University Of Florida
Water Service Rates – 2nd Reading
 
Final reading of this ordinance establishing the new rates for UF water services.
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Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 








From: Harvey Ward
To: Bielarski, Edward J
Cc: Baxley, Robin L.
Subject: Re: Meeting
Date: Thursday, February 23, 2017 6:57:46 PM


I'm at 353 214 4233. Call anytime, Saturday is packed, but malleable. Much appreciated.


> On Feb 23, 2017, at 6:43 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> Hey, Harvey maybe we can share numbers and I can call you or you me on Saturday.  We could even
meet somewhere for coffee.
>
> Sent from my iPad
>
>> On Feb 23, 2017, at 6:19 PM, Baxley, Robin L. <baxleyrl@gru.com> wrote:
>>
>> Mr. Ward:  I sincerely apologize, but I'm going to have to reschedule your meeting with Ed.  One of
our outside counsel firms will be here next week and they've requested that I clear Ed's calendar for a
couple of days.
>>
>> Can you possibly meet at 10:00 on Thursday, March 2nd or any time between 1:00 and 5:00 on
Friday, March 3rd?
>>
>> (On a personal note, I understand that you know my niece Tami Eubanks.  She speaks very highly
of you.)
>>
>>
>> Robin Baxley
>> Office Coordinator
>> General Manager's Office
>> Gainesville Regional Utilities
>> 352-393-1032
>>
>>
>>
>>
>>
>> -----Original Message-----
>> From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
>> Sent: Thursday, February 23, 2017 12:42 PM
>> To: Baxley, Robin L.
>> Cc: Bielarski, Edward J
>> Subject: Re: Meeting
>>
>> Thank you!
>>
>>> On Feb 23, 2017, at 11:38 AM, Baxley, Robin L. <baxleyrl@gru.com> wrote:
>>>
>>> Perfect, I've put that on Ed's calendar.  You're probably familiar with our Administration Building
but just in case you're not, we're located at 301 SE 4th Ave.  The visitor parking lot is at the east end
of the building.   Please stop at the security desk in the lobby to check in and the officer will call us to
come down and meet you.
>>>
>>> Take care.
>>>
>>>
>>> Robin Baxley
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>>> Office Coordinator
>>> General Manager's Office
>>> Gainesville Regional Utilities
>>> 352-393-1032
>>>
>>>
>>>
>>>
>>>
>>> -----Original Message-----
>>> From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
>>> Sent: Thursday, February 23, 2017 11:05 AM
>>> To: Baxley, Robin L.
>>> Cc: Bielarski, Edward J
>>> Subject: Re: Meeting
>>>
>>> Let's say 9 on 3/1.
>>>
>>>> On Feb 23, 2017, at 10:21 AM, Baxley, Robin L. <baxleyrl@gru.com> wrote:
>>>>
>>>> Mr. Ward:  I'm sorry, Ed is actually not available on Monday.  Hopefully one of the times on
March 1st will work for you, but if not, Ed can also meet at 10:00 on Thursday, March 2nd or any time
between 1:00 and 5:00 on Friday, March 3rd.
>>>>
>>>>
>>>>
>>>>
>>>> Robin Baxley
>>>> Office Coordinator
>>>> General Manager's Office
>>>> Gainesville Regional Utilities
>>>> 352-393-1032
>>>>
>>>>
>>>>
>>>>
>>>>
>>>> -----Original Message-----
>>>> From: Baxley, Robin L. On Behalf Of Bielarski, Edward J
>>>> Sent: Thursday, February 23, 2017 10:03 AM
>>>> To: 'Harvey Ward Jr'; Bielarski, Edward J
>>>> Subject: RE: Meeting
>>>>
>>>> Good morning, Mr. Ward.  I manage Mr. Bielarski's calendar so I'm responding on his behalf.  I
think perhaps Ed looked at the wrong date on his calendar, because he is not free on Tuesday.   Can
you possibly meet at 1:30 on Monday, February 27th?  Alternatively, Ed is free between 9:00 and 11:00
on Wednesday, March 1st. 
>>>>
>>>> If none of those times work for your schedule, I will find additional dates.
>>>>
>>>> Thank you.
>>>>
>>>>
>>>> Robin Baxley
>>>> Office Coordinator
>>>> General Manager's Office
>>>> Gainesville Regional Utilities
>>>> 352-393-1032
>>>>
>>>>
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>>>>
>>>>
>>>>
>>>> -----Original Message-----
>>>> From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
>>>> Sent: Wednesday, February 22, 2017 10:40 PM
>>>> To: Bielarski, Edward J
>>>> Subject: Re: Meeting
>>>>
>>>> How about 10:30 Tuesday at your office?
>>>>
>>>>> On Feb 22, 2017, at 10:29 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>>>>>
>>>>> Hey Harvey,
>>>>>
>>>>> Glad you got back with me.  I have a full day tommorrow ( General policy committee has a 1
to whenever meeting which includes a discussion of city Internet at GRU multi-purpose center).  Friday
I am working on an all day strategic planning session.  However, next week on Tuesday I have between
9:30 and 11:30 which I can be free. If that window is unworkable I'll look in freeing up something on
Wednesday or Friday mornings.
>>>>>
>>>>> Btw, I appreciate you taking the time to reach out so we can chat about a potential GREC
"beneficial transaction".  I think it's important for the candidates to understand how I'm thinking about
how to improve the status quo in a significant way.
>>>>>
>>>>> I look forward to talking with you.
>>>>>
>>>>>
>>>>> Ed B
>>>>>
>>>>> Sent from my iPad
>>>>>
>>>>>> On Feb 22, 2017, at 8:02 PM, Harvey Ward Jr <hl.ward.jr@gmail.com> wrote:
>>>>>>
>>>>>> Hi Ed -
>>>>>>
>>>>>> Hope all is well with you. I want to take you up on the offer to talk about the GREC purchase.
Do you have any time tomorrow or Friday morning? If not, send me some times for next week.
>>>>>>
>>>>>> Thanks,
>>>>>>
>>>>>> Harvey
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From: "Davidarreola1@gmail.com"
To: Bielarski, Edward J
Subject: Re: FW: MOU revision
Date: Tuesday, March 07, 2017 9:56:39 PM


Contrary to what many might believe of my age, I am not too young to remember
that song. 


On Mar 7, 2017 2:00 PM, "Bielarski, Edward J" <BielarskiEJ@gru.com> wrote:


BTW, here’s the whole communication


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


From: Bielarski, Edward J 
Sent: Sunday, March 05, 2017 10:11 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas
R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: MOU revision


 


Jim,


 


 


As I enjoy sitting in my office, drinking a decaf coffee on a sunny and utterly
magnificent morning here in Gainesville, I can’t help but reflect on why GREC
hasn’t executed what my team and I believe is a fair and equitable memorandum
of understanding from GRU.  All of our  analysis shows that $ 750 million is within
the high end of the net present value of your future cash flow from the plant.  On
our part, it provides appropriate savings to our customers and enough funds to
drive our 21st century utility model.  From where I come from it’s a “win-win-win”.


 


Speaking of where I come from, my wife and I were surprised this Saturday by an
unexpected visit by a couple of old friends from Pittsburgh.  We had a great time
taking them around town and extolling life in Gainesville.  When Melinda and I got
back home, we both expressed a sense of rekindling with old spirits and realizing
that sometimes you don’t know what you got ‘till its gone.  That’s a powerful
message.
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Given both our ages, I’m sure you remember the wonderful Joni Mitchell’s
rendition of Big Yellow Taxi in which she sings, ”They paved paradise and put up a
parking lot..”  The underlying environmental message is so apt today, but the lyric
that comes to my mind is:


 


Don’t it always seem to go, that you don’t know what you got ‘til its
gone.


 


In that spirit, let me help you understand the realization of the value of the MOU I
sent to you on February 17th and revised this past Friday:  GRU hereby revises the
purchase price downward to $ 725 million and if not accepted by this Friday,
March 10th the purchase price will be revised further downward to $ 700 million.


 


I’ll leave you with the full set of lyrics from Joni Mitchell’s song:


"Big Yellow Taxi"


They paved paradise
And put up a parking lot


With a pink hotel, a boutique
And a swinging hot SPOT


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


They took all the trees
And put them in a tree museum
Then they charged the people


A dollar and a half just to see 'em
Don't it always seem to go,


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


Hey farmer, farmer
Put away that DDT now


Give me spots on my apples
But LEAVE me the birds and the bees


Please!
Don't it always seem to go


That you don't know what you've got
‘Til its gone


They paved paradise
And put up a parking lot







Late last night
I heard the screen door slam


And a big yellow taxi
Come and took away my old man


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


I said
Don't it always seem to go


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot


 


 


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 








From: Bielarski, Edward J
To: Baxley, Robin L.; Locke, Justin M
Subject: RE: Joint CCom/UAB
Date: Thursday, March 09, 2017 5:31:00 PM


We can put the last communication (MOU and its transmittal) along with the revocation of the
NDA.  We can say that we will offer any update on whether or not GREC accepted the MOU in the
interim.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Baxley, Robin L. 
Sent: Thursday, March 09, 2017 5:22 PM
To: Locke, Justin M; Bielarski, Edward J
Subject: Joint CCom/UAB
Importance: High
 
The clerk’s office just told me that we need to have the agenda items for the joint
CCom/UAB meeting in the system by next Wednesday, March 15. 
 
Justin:  I’ll need an agenda item and any back-up you plan to submit.
 
Ed:  What do we want to put on for GREC?  Just say “hear an update from staff”? 
Something like that?  This will draw a crowd so we want to try to make it clear what
the item is for and what action we want from the Commission and the UAB.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
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From: Cottle, Lisa A.
To: Bielarski, Edward J; Waratuke, Elizabeth A.
Subject: Draft MOU
Date: Thursday, February 16, 2017 2:24:22 PM
Attachments: gru-mou_(8598308)_(3).docx


Communicated in connection with confidential settlement negotiations:
 
Ed and Liz,
 
Attached is a draft MOU concerning a potential purchase of the GREC facility.  I look
forward to your comments. Liz, please let me know if we missed anything in the
reservation of rights language in Section 9.  Thank you.
 
Best,
Lisa
 
 
Lisa A. Cottle
Partner
Winston & Strawn LLP
101 California Street
San Francisco, CA 94111-5840


D: +1 (415) 591-1579


F: +1 (415) 591-1400


Bio | VCard | Email | winston.com


The contents of this message may be privileged and confidential. If this message has been received in error, please delete it without
reading it. Your receipt  of this message is not intended to waive any applicable privilege. Please do not disseminate this message
without the permission of the author. Any tax advice contained in this email was not intended to be used, and cannot be used, by you
(or any other taxpayer) to avoid penalties under applicable tax laws and regulations.
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W&S Draft dated February 16, 2017


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, d/b/a/ Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of the confidential discussions of the Parties in respect of the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  The Parties intend to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  This Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, the Parties intend to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.


2. Price.  The purchase price and terms of payment will be as agreed by the Parties, although the Parties currently anticipate that the purchase price will be not less than $ [_____________] nor more than $ [_____________], which will be paid in cash at the closing of the Transaction (“Closing”).


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until [_____________] (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Confidentiality.  The Parties each acknowledge and confirm their obligations under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”), and further expressly confirm that this Memorandum, the fact that the Parties are in discussions regarding the Transaction, and all associated documents, information, and communications shall be treated as confidential information that is subject to the NDA.


7. Dispute and PPA.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  The Parties intend to terminate the PPA concurrently with the Closing.


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed by authorized representatives of GRU and GREC.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


By:						
Name:						
Title:						


For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC


By:						
Name:						
Title:						











AmericasActive:8598308.3











-1-










From: Bielarski, Edward J
To: Andrew Caplan
Subject: FW: Arbitration filing on March 6th
Date: Wednesday, March 08, 2017 10:19:50 AM
Attachments: 2017.03.06 3d supp resp and obj to grec 2d set of rogs (no. 7).pdf


Andrew,
 
In keeping with your request to be kept informed on the GREC MOU negotiations, I’ve forwarded
the e-mail I’ve sent to the City Commission and others on GRU’s latest filing in the arbitration in
which we report GREC’s misreporting of its availability under the PPA.  Although not specific to the
MOU, it does impact ultimate value of the PPA.   
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Wednesday, March 08, 2017 10:14 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: Arbitration filing on March 6th
 
Mayor, Commissioners, and UAB members,
 
Please find GRU’s Third Supplemental Response and Objections to GREC’s Second Set of
Interrogatories (No 7).  I ask that you pay attention to the number of maintenance activities and
corresponding time periods GRU has identified during which the GREC Plant could not have
generated and delivered Energy at 100% of its seasonal Dependable Capacity had the Plant been
dispatched to that level.  GRU staff has identified 103 separate events from August 14, 2015 to
November 17, 2016.  We estimate that these events if they had been properly classified would have
resulted in over $ 9 million of reduced billings through that period.
 
This issue is not set to be decided through the arbitrator’s summary judgement ruling.  Instead it
will be one of the subjects of the June hearing.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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AMERICAN ARBITRATION ASSOCIATION 



 
 
Gainesville Renewable Energy Center, LLC, 
 



Claimant, 
 



v. 
 



The City of Gainesville, Florida, d/b/a 
Gainesville Regional Utilities 
 



Respondent. 



 
 
 



AAA Case No.  01-16-0000-8157 



  
 



GRU’S THIRD SUPPLEMENTAL RESPONSE AND OBJECTIONS TO  
GREC’S SECOND SET OF INTERROGATORIES (NO. 7) 



 
Respondent Counterclaimant, the City of Gainesville, Florida, d/b/a Gainesville Regional 



Utilities (“GRU”) hereby objects and responds to Claimant Gainesville Renewable Energy Center, 



LLC’s (“GREC”) Second Set of Interrogatories served on November 4, 2016.  GRU’s response to 



each of the Interrogatories is based on information presently available to GRU after reasonable 



inquiry.  GRU reserves the right to supplement or amend these responses in the event further 



information and/or documents are discovered.  In addition, GRU’s answers are given without 



prejudice to its rights to introduce as evidence at arbitration any subsequently discovered or 



unintentionally omitted information and/or documents. 



GENERAL OBJECTIONS 
 



These General Objections and Statements are incorporated into each of the specific 



responses provided below as if fully set forth therein. 



1. GRU’s responses to these Interrogatories are based on facts currently known and 



information currently available to GRU.  GRU reserves the right to supplement its responses to 
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these Interrogatories to the extent that further claims and defenses, and any information and/or 



documents supporting same, become available during the pendency of this action. 



2. In responding to GREC’s Interrogatories, GRU expressly reserves and does not waive 



(a) any objection as to competence, relevance, materiality or admissibility of documents, things 



and/or subject matter to any issue in this case; (b) any objection as to scope, vagueness and/or 



ambiguity; or (c) any right to object on any grounds to the use of said documents, things and/or 



information contained therein in any subsequent proceeding, including the trial of this or any other 



action. 



3. GRU’s responses to these Interrogatories shall not be construed in any way as an admission 



that any definition provided by GREC is either factually correct or legally binding upon GRU, or 



as a waiver of any of GRU’ objections. 



4. GRU objects to GREC’s Interrogatories and to GREC’s “Definitions and Instructions” to 



the extent they seek to modify, expand, or impose on GRU obligations different or greater than are 



allowed or required by applicable law and/or the AAA Rules.  To the extent that GRU is required 



to respond to GREC’s Interrogatories, GRU will respond in accordance with applicable law and/or 



the AAA Rules. 



5. GRU objects to GREC’s Interrogatories and to GREC’s “Definitions and Instructions” as 



overbroad, unduly burdensome, not proportional to the needs of the case to the extent that they 



request information not relevant and material to a claim or defense of any party, seek to require 



more of GRU than any obligation imposed by law, and/or would subject GRU to unreasonable and 



undue annoyance, oppression, burden, or expense. 



6. GRU objects to GREC’s Interrogatories and to its “Definitions and Instructions” to the 



extent they seek discovery of information or communications that are protected from discovery by 
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(a) the attorney-client privilege or any other applicable privilege, and/or (b) the work product 



doctrine, making the requested information or communications immune from discovery.  Any 



information GRU provides in connection with these Interrogatories, in whatever format, is not 



intended as, and shall not be construed as, a waiver or relinquishment of, in whole or in part, any 



applicable privilege, doctrine, protection, or immunity. 



7. GRU objects to GREC’s Interrogatories and to its “Definitions and Instructions” to the 



extent they are vague, ambiguous, and unintelligible or to the extent they require a legal conclusion 



to determine whether there exists responsive, non-privileged information. 



8. GRU objects to GREC’s Interrogatories and to its “Definitions and Instructions” to the 



extent they imprecisely specify the information sought.  Where imprecise terms are used, GRU 



will provide only information that is reasonably responsive to the Interrogatory. 



9. GRU objects to GREC’s Interrogatories as overly broad and unduly burdensome to the 



extent that they seek information that is not within the possession, custody, or control of GRU 



and/or to the extent they purport to impose a duty of GRU to undertake a search for information 



beyond a diligent search of its filed where information responsive to the Interrogatory would 



reasonably be expected to be found. 



10. GRU objects to GREC’s Interrogatories as overly broad and unduly burdensome to the 



extent that they seek information that is already within the possession and control of GREC or 



would be of no greater burden for GREC to obtain on its own than for GRU to obtain and produce. 



11. GRU objects to GREC’s Interrogatories as overly broad and unduly burdensome to the 



extent that they are not limited in time and/or scope. 



12. GRU objects to GREC’s Interrogatories as overly broad and unduly burdensome to the 



extent that they seek information that is unreasonably cumulative or duplicative or can be obtained 
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from another source or in another manner that is more convenient, less burdensome, or less 



expensive. 



13. GRU specifically objects to Definitions (A), (B), (C), (I), and (J) to the extent they render 



GREC’s Requests overly broad, unduly burdensome, and/or not reasonably calculated to lead to 



the discovery of admissible evidence. 



14. GRU objects to Instructions (L) through (P) to the extent they purport to impose a different 



or greater burden on GRU in responding than is allowed or required by applicable law and/or the 



AAA Rules. 



15. GRU objects to GREC’s Interrogatories to the extent they seek information beyond what 



is available from a reasonable search of GRU’s files likely to contain relevant or responsive 



documents and a reasonable inquiry of GRU employees likely to have information relevant to a 



claim or defense of any party, or to the subject matter of this suit. 



16. GRU objects to GREC’s Interrogatories and to its “Definitions and Instructions” to the 



extent they are premature and seek to require the disclosure of information, including expert 



discovery, prior to the agreed-upon date set forth in Procedural Order 10.  GRU will provide expert 



discovery according to the schedule identified in Procedural Order 10. 



17. GRU objects to GREC’s Interrogatories on the ground and to the extent that they contain 



discrete subparts.  Each subpart should count as a separate Interrogatory toward the limit on 



Interrogatories imposed by Procedural Order 1. 



18. GRU objects to GREC’s Interrogatories as overly broad and unduly burdensome to the 



extent they seek information concerning “each,” “every,” or “all” persons, communications, 



documents, or the like on the basis that providing a response to such interrogatories would be 
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unduly burdensome.  When applicable and appropriate, summary information or representative 



documents may be provided. 



19. GRU objects to GREC’s Interrogatories on the ground that they impermissibly have 



multiple subparts and are compound interrogatories.  Interrogatory No. 7 is a compound 



interrogatory with multiple subparts—all told, the single propounded interrogatory has at least 



twelve different subparts. 



20. GRU’s responses to GREC’s Interrogatories, where appropriate, identify documents 



produced that assist in answering the Interrogatories.  GRU’s identification of certain documents 



is not to the exclusion of other documents that may also have been produced.    



SPECIFIC RESPONSES TO GREC’S INTERROGATORIES 



Interrogatory No. 7:   



Identify and describe in detail each specific time period during which GRU contends the Facility 
was unavailable and the principal factual bases for each such contention, including each period 
(date and time) of alleged unavailability, the maintenance or work performed on which piece(s) of 
equipment that GRU contends rendered the Facility unavailable, and all documents that GRU 
considered to reach its contention that the Facility was unavailable for each period.  



Response to Interrogatory No. 7:   



GRU incorporates the general objections above as if set forth herein in their entirety.  GRU further 
specifically objects to this interrogatory as premature to the extent that GREC has yet to produce 
all requested documents, to the extent that GREC is in the process of supplementing its production 
as requested, and to the extent that GRU’s detailed review of GREC’s document production is 
ongoing.  Although GREC has cooperated in producing its work orders in an MP2 data format that 
can be reviewed by GRU employees, this material is not in a format accessible by GRU’s outside-
counsel, Winston & Strawn LLP, hindering GRU’s review of these materials.  GRU also 
specifically objects on the basis of GREC’s failure to produce the GREC Facility’s 
Lockout/Tagout Log for November 2015 as specifically requested by GRU.  GRU’s review of 
GREC’s documents is ongoing and GRU reserves the right to further supplement its response.  
GRU also objects to this interrogatory to the extent that GREC improperly frames this 
interrogatory in terms that are inconsistent with the actual language of the PPA.  GRU objects to 
this interrogatory to the extent that GREC improperly attempts to import into the language of the 
PPA the standards applicable under NERC/GADS.  As an example, GREC improperly attempts to 
frame the dispute in terms of whether the Facility was “unavailable” and asks for information 
regarding “unavailability,” rather than using the PPA language. 
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Subject to and without waiving the foregoing general and specific objections, and in accordance 
with the Tribunal’s Procedural Order No. 8, GRU responds as follows: 



As set forth in GRU’s counterclaims, GRU pays GREC $194,709 per day for every day GREC 
reports that it could produce and deliver 100% of the Facility’s 102.5 MW Dependable Capacity 
upon dispatch from GRU.  Under the PPA, GREC is compensated on the basis of Available 
Energy, which includes, “for each hour in which Purchaser dispatches the Facility at less than 
100% of the seasonal Dependable Capacity, each MWh of Energy that could have been generated 
by the Facility and delivered to the Delivery Point had the Facility been dispatched at 100% of the 
seasonal Dependable Capacity, but that was not generated by the Facility due to dispatch 
instructions from Purchaser . . . .”  Thus, under the PPA, if the Facility could not have generated 
and delivered Energy at 100% of the seasonal Dependable Capacity for any given hour for reasons 
other than GRU’s then-present dispatch to a level less than 100% of the seasonal Dependable 
Capacity, then GREC was not entitled to full payment of Available Energy. 



Beginning on August 7, 2015, other than brief periods of testing and dispatch, GRU has instructed 
GREC to maintain the Facility in standby, i.e., capable of generating and delivering Energy upon 
issuance of a dispatch order by GRU.  Since that time, GREC has engaged in maintenance and 
other activities that have prevented the Facility from being able to generate and deliver 100% of 
the MWh of Energy claimed by GREC in its invoices to GRU if it had been dispatched at 100% 
of the seasonal Dependable Capacity. 



GRU contends that the Facility could not have generated and delivered Energy at 100% of its 
seasonal Dependable Capacity during all periods when GREC implemented “long-term layup 
procedures” as set forth in Len Fagan’s September 3, 2015 letter to John Stanton regarding “Cold 
Startup Time to Return to Service.”  GRU_007739.  These measures include draining the boiler 
water out of the boiler and placing a nitrogen blanket on the boiler, draining the condenser hotwell, 
and maintaining a dry purge air on the steam turbine generator.  Id.  Any of these measures renders 
the Facility unable to generate and deliver Energy to the Delivery Point.  Accordingly, GREC was 
not eligible for Available Energy payments under the PPA. 



Applying the plain language of the PPA, for each hour when the Facility’s boiler was drained or 
under a nitrogen blanket, and for each hour when the other measures alluded to in GREC’s 
September letter were in effect, there were no “MWh of Energy that could have been generated by 
the Facility and delivered to the Delivery Point” had the Facility been dispatched at 100% of the 
seasonal Dependable Capacity and, thus, there was no Available Energy that qualified for payment 
under the PPA for that hour.  On this basis, GRU disputes all Available Energy charges in GREC’s 
invoices pertaining to hours when GREC implemented any long-term layup procedure.  GRU is in 
receipt of GREC’s Supplemental and Corrected Response to GRU’s Interrogatory No. 11.  GRU’s 
own investigation of the supporting documentation is ongoing, and GRU reserves its right to 
challenge the time periods of “wet” and “dry” maintenance presented in GREC’s Supplemental 
and Corrected Response to GRU’s Interrogatory No. 11. 



GRU also contends that at various times, irrespective of those times when GREC had implemented 
long term layup procedures, GREC has rendered the Facility ineligible for Available Energy 
payments under the PPA by conducting maintenance on critical components of the Facility.  The 
Facility contains a large number of complex components, each of which requires routine and 
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regular maintenance to ensure continued reliability. Maintenance on any such component may 
require a “lockout” and “tag-out” of that piece of equipment and the relevant pressure or energy 
boundaries to ensure worker safety.  When these items are tagged out, they are not able to be 
operated.  Many of these components are not redundant such that their inoperability directly affects 
the ability of the Facility to generate and deliver Energy. 



As previously stated, GRU’s analysis is ongoing, and GRU expressly reserves all rights to 
supplement this response as set forth in Procedural Order No. 8.  GRU will continue to supplement 
its response hereto.  To date, GRU has identified the following maintenance activities and 
corresponding time periods during which the GREC Facility could not have generated and 
delivered Energy at 100% of its seasonal Dependable Capacity had the Facility been dispatched at 
100% of the seasonal Dependable Capacity:











 



No. Start Time Stop Time Duration Documentation Component(s) Bases 



1 08/14/15 08/14/16 2 hours* 
WO-15-1818 
GREC0015291 



Welding N2 pipe 
connection to attemperator 



Prevents operation of the 
superheater and steam 
turbine 



2 
08/16/15 
10:45 



08/16/15 
12:03 



2 hours 
LOTO 2015-413 
GREC0023033-34 



Conveyor #9 
Prevents wood fuel supply 
to the boiler 



3 
08/17/15 
09:00 



08/17/15 
10:25 



2 hours 



LOTO 2015-414 
GREC0023031-32 
Control Room Log 
(Vol. II, 146) 
GREC0021383 
WO-15-1837 
GREC0015291 



ID fan 
Interrupts combustion 
process within the boiler 



4 
08/17/15 
10:10 



08/17/15 
17:10 



7 hours 
LOTO 2015-416 
GREC0023027-28 



Burners 1-4 
Interrupts natural gas fuel 
supply to the boiler 



5 
08/18/15 
08:10 



08/18/15 
17:40 



10 hours 
LOTO 2015-418 
GREC0023025-26 



Burners 1-4 
Interrupts natural gas fuel 
supply to the boiler 



6 
08/19/15 
09:40 



08/19/15 
12:30 



3 hours 
LOTO 2015-423 
GREC0023013-14 



Boiler local drum level 
inlets and outlets 



Prevents operation of the 
boiler 



7 
08/19/15 
12:50 



08/19/15 
14:37 



2 hours 



LOTO 2015-424 
GREC0023011-12 
WO-15-1845 
GREC0015291 



Steam drum level 
transmitters A, B, C 



Prevents operation of the 
boiler 



8 
08/24/15 
13:15 



08/25/15 
07:00 



18 hours 
Control Room Log 
(Vol. II, 160) 
GREC0021397 



Boiler drained prior to start 
of Maintenance Outage 



Prevents operation of the 
boiler 



9 
08/25/15 
08:00 



08/27/15 
14:55 



55 hours 



LOTO 2015-432 
GREC0022996-97 
WO-15-1832 
GREC0015291 



Fuel silos, fuel feed drag 
conveyors – Conveyors #9 
& #10 Motor Electrical 



Prevents wood fuel supply 
to the boiler 
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No. Start Time Stop Time Duration Documentation Component(s) Bases 



WO-15-1853 
GREC0015291 



10 
08/25/15 
07:15 



08/28/15 
07:00 



72 hours 
LOTO 2015-436 
GREC0022990-91 



FW H/R Inspections – 
BFW pump A & B 



Prevents operation of the 
boiler 



11 
08/25/15 
06:25 



08/26/15 
10:30 



29 hours 
LOTO 2015-437 
GREC0022988-89 



Fuel silos, fuel feed right & 
left locked out prior to start 
of Maintenance Outage 



Prevents wood fuel supply 
to the boiler 



12 
08/25/15 
06:30 



08/25/15 
09:50 



4 hours 
LOTO 2015-439 
GREC0022986-87 



ID fan lube oil pumps 1 & 
2 locked out prior to start 
of Maintenance Outage 



Interrupts combustion 
process within the boiler 



13 
08/27/15 
08:12 



08/27/15 
11:43 



4 hours 
LOTO 2016-444 
GREC0022977-78 



Generator breaker, station 
service breaker 



Prevents delivery of 
energy to delivery point 



14 08/28/15 08/28/15 4 hours* 
WO-15-1869 
GREC0015291 



Conveyors #8 & #11 
Prevents wood fuel supply 
to the boiler 



15 
09/01/15 
09:10 



09/02/15 
12:39 



28 hours 



LOTO 2015-458 
GREC0021558-59 
Control Room Log 
(Vol. II, 176) 
GREC0021413 



ID fan, primary fan, 
secondary air fan 



Interrupts combustion 
process within the boiler 



16 09/03/15 09/03/15 4 hours 
WO-15-2012 
GREC0015291 



Fuel feed drag conveyors 
1008 & 1009; Fuel silos 1 
& 2 



Prevents wood fuel supply 
to the boiler 



17 
09/03/15 
12:32 



09/03/15 
13:20 



1 hour 
LOTO 2015-464 
GREC0021569-70 



ID fan, selective catalytic 
reduction 



Interrupts combustion 
process within the boiler 



18 09/17/15 09/17/15 3 hours 
WO-15-2045 
GREC0015291 



Fuel silos 1 & 2 
Prevents wood fuel supply 
to the boiler 



19 
09/25/15 
08:22 



09/25/15 
09:30 



2 hours 



LOTO 2015-491 
GREC0021616-17 
WO-15-1831 
GREC0015291 



FCS silos 1 & 2 
Prevents wood fuel supply 
to the boiler 
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No. Start Time Stop Time Duration Documentation Component(s) Bases 



20 
09/28/15 
08:12 



09/28/15 
18:19 



11 hours 



LOTO 2015-493 
GREC0021620-21 
Control Room Log 
(Vol. II, 221) 
GREC0021458 
WO-15-2055 
GREC0015291 



ID fan, primary fan, 
secondary air fan, flue gas 
recirculation fan 



Interrupts combustion 
process within the boiler 



21 
09/28/15 
12:31 



09/28/15 
13:37 



2 hours 
LOTO 2015-494 
GREC0021622-23 



Condensate pumps A & B 
drain valves 



Prevents operation of the 
boiler 



22 
09/28/15 
14:13 



09/28/15 
15:35 



2 hours 
LOTO 2015-495 
GREC0021624-25 



NPDC bus 1 – 4160 V 
supply 



Prevents operation of the 
boiler 



23 
10/05/15 
08:56 



10/05/15 
11:00 



3 hours 



LOTO 2015-503 
GREC0022608-09 
Control Room Log 
(Vol. II, 235) 
GREC0021472 



NPDC bus 1 – 4160 V 
supply 



Prevents operation of the 
boiler 



24 
10/08/15 
07:06 



10/08/15 
10:10 



4 hours 
LOTO 2015-511 
GREC0022623-24 



ID fan – clean ducting 
Interrupts combustion 
process within the boiler 



25 
10/20/15 
07:49 



10/20/15 
10:45 



3 hours 



LOTO 2015-524 
GREC0022646-49 
Control Room Log 
(Vol. II, 255) 
GREC0021492 



Condenser 
cleaning/inspection 



Prevents operation of the 
boiler 



26 
10/22/15 
08:00 



10/22/15 
10:02 



3 hours 
LOTO 2015-526 
GREC0022652-53 



ID fan and FGR fan 
breakers 



Interrupts combustion 
process within the boiler 



27 
10/23/15 
07:00 



10/23/15 
07:38 



1 hours 



LOTO 2015-530 
GREC0022660-61 
WO-15-2226 
GREC0015291 



FGR fan 
Prevents operation of the 
boiler 
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No. Start Time Stop Time Duration Documentation Component(s) Bases 



28 
10/26/15 
07:29 



10/26/15 
17:05 



10 hours 



LOTO 2015-533 
GREC0022664-65 
Control Room Log 
(Vol. II, 262) 
GREC0021499 



Replace economizer drain 
valve – BFW pumps A & 
B 



Prevents operation of the 
boiler 



29 
10/29/15 
07:15 



10/29/15 
14:43 



8 hours 



LOTO 2015-539 
GREC0022676-77 
Control Room Log 
(Vol. II, 267) 
GREC0021504 



Replace economizer drain 
valve – BFW pumps A & 
B 



Prevents operation of the 
boiler 



30 
11/03/15 
08:04 



11/03/15 
10:07 



3 hours 



LOTO 2015-545 
GREC0024283-86 
Control Room Log 
(Vol. II, 269) 
GREC0021506 
WO-15-2358 
GREC0015291 



Repair limit switch – ID 
fan & primary air fan 
breakers 



Interrupts combustion 
process within the boiler 



31 11/04/15 11/04/15 2 hours 
WO-15-2368 
GREC0015291 



Conveyor #10 
Prevents wood fuel supply 
to the boiler 



32 
11/12/15 
12:35 



11/12/15 
14:02 



2 hours 



LOTO 2015-563 
GREC0024329-30 
WO-15-2238 
GREC0015291 



ID fan lube oil change – 
Lube oil pumps 1 & 2 



Interrupts combustion 
process within the boiler 



33 11/13/15 11/13/15 1 hour 
WO-15-2364 
GREC0015291 



Steam Jet Air Ejector, 
Steam turbine 



Prevents operation of the 
steam turbine 



34 11/17/15 11/17/15 2 hours 
WO-15-2392 
GREC0015291 



Boiler steam drum level 
probe 



Prevents operation of the 
boiler 



35 
11/18/15 
10:24 



11/18/15 
13:03 



3 hours 



LOTO 2015-569 
GREC0024341-42 
WO-15-2398 
GREC0015291 



South steam jet air ejectors 
Prevents operation of 
steam turbine condenser 
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No. Start Time Stop Time Duration Documentation Component(s) Bases 



36 
11/23/15 
09:51 



11/23/15 
16:00 



7 hours 



LOTO 2015-572 
GREC0024348-51 
WO-15-2345 
GREC0015291 



Conveyors #8 & #11 
Prevents wood fuel supply 
to the boiler 



37 
12/08/15 
06:40 



12/08/15 
15:06 



9 hours 



LOTO 2015-581 
GREC0022567-69 
Control Room Log 
(Vol. III, 10) 
GREC0020347 
WO-15-2558 
GREC0015291 



North and south steam jet 
air ejectors 



Prevents operation of 
steam turbine condenser 



38 
12/11/15 
14:07 



12/16/15 
14:33 



Maximum 
121 hours 



Control Room Log 
(Vol. III, 12-19) 
GREC0020349-56 



FGR fan breaker 
Prevents operation of the 
boiler 



39 
12/21/15 
09:53 



12/21/15 
14:14 



5 hours 



LOTO 2015-591 
GREC0022589-90 
WO-15-2372 
GREC0015291 



SJAE steam suction north 
and south discharge valves 



Prevents operation of the 
boiler 



40 
12/21/15 
10:53 



12/22/15 
13:56 



28 hours 
LOTO 2015-592 
GREC0022591-92 



Boiler island remote rack; 
ELA-MC-1002B 



Prevents operation of the 
boiler  



41 
12/30/15 
09:35 



12/30/15 
14:43 



6 hours 
LOTO 2015-595 
GREC0022597-98 



Boiler island remote rack; 
ELA-CB-1014 feed to 
ELA-MC-1002B 



Prevents operation of the 
boiler 



42 
12/31/15 
09:14 



12/31/15 
12:06 



3 hours 
LOTO 2015-596 
GREC0022599-600 



Boiler island remote rack; 
ELA-CB-1042; ELA-CB-
1016 



Prevents operation of the 
boiler 
 
Prevents wood fuel supply 
to the boiler 



43 
01/05/16 
08:15 



01/05/16 
14:49 



7 hours 
LOTO 2016-001 
GREC0022916-17 



ELA-MC-1001 feeder 
breaker 



Prevents operation of the 
boiler 
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No. Start Time Stop Time Duration Documentation Component(s) Bases 



44 
01/06/16 
09:15 



01/06/16 
10:16 



2 hours 
LOTO 2016-003 
GREC0022920-21 



FCS gas valve isolation 
FCS-VA-1005-01 



Interrupts natural gas fuel 
supply to the boiler 



45 
01/07/16 
08:45 



01/07/16 
10:38 



2 hours 
LOTO 2016-004 
GREC0022922-23 



FCS gas valve isolation  
FCS-VA-1005-01 



Interrupts natural gas fuel 
supply to the boiler 



46 01/25/16 01/25/16 3 hours 
WO-15-2567 
GREC0015291 



Conveyor #9 
Prevents wood fuel supply 
to the boiler 



47 01/26/16 01/26/16 3 hours 
WO-15-2574 
GREC0015291 



FGR fan lube oil pump 
Interrupts combustion 
process within the boiler 



48 
01/27/16 
08:10 



01/27/16 
15:36 



8 hours 



LOTO 2016-021 
GREC0022955-56 
Control Room Log 
(Vol. III, 60) 
GREC0020397 
WO-15-2049 
GREC0015291 



ID fan 
Interrupts combustion 
process within the boiler 



49 
01/28/16 
13:19 



01/28/16 
13:55 



1 hour 
LOTO 2016-023 
GREC0022959-60 



ID fan damper breaker 
Interrupts combustion 
process within the boiler 



50 
02/09/16 
08:19 



02/09/16 
09:38 



2 hours 



LOTO 2016-033 
GREC0021644-45 
WO-16-0186 
GREC0015291 



Ash handling; Aeration 
blowers A & B; Vacuum 
blowers A & B; PM-
Outage 



Prevents operation of the 
boiler 



51 
02/09/16 
12:40 



02/09/16 
15:30 



3 hours 



LOTO 2016-034 
GREC0021646-47 
Control Room Log 
(Vol. III, 73) 
GREC0020410 



Conveyors #8 & #11 
Prevents wood fuel supply 
to the boiler 



52 
02/10/16 
08:09 



02/10/16 
14:10 



6 hours 



LOTO 2016-036 
GREC0021650-51 
WO-16-0216 
GREC0015291 



Conveyors #9 & #10 
Prevents wood fuel supply 
to the boiler 
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No. Start Time Stop Time Duration Documentation Component(s) Bases 



53 
02/17/16 
13:27 



03/03/16 
17:46 



365 hours 
LOTO 2016-039 
GREC0021658-60 



FCS main gas supply – 
burner #1  



Interrupts natural gas fuel 
supply to the boiler 
Annual PM of Burner #1 



54 
02/21/16 
18:42 



02/21/16 
19:30 



1 hour 
LOTO 2016-042 
GREC0021665-66 



Conveyor #10 
Prevents wood fuel supply 
to the boiler 



55 02/26/16 02/26/16 5 hours 
WO-15-2370 
GREC0015291 



Steam turbine condensor 
Prevents operation of the 
steam turbine 



56 
03/01/16 
07:43 



03/01/16 
14:06 



8 hours 



LOTO 2016-050 
GREC0022141-42 
Control Room Log 
(Vol. III, 96) 
GREC0020433 
WO-16-0123 
GREC0015291 



Fuel feed drag conveyors 
left and right 



Prevents wood fuel supply 
to the boiler 



57 
03/08/16 
12:04 



03/09/16 
13:35 



26 hours 
LOTO 2016-060 
GREC0022121-22 



ID fan, primary air fan, 
secondary air fan, FGR fan 



Interrupts combustion 
process within the boiler 



58 
03/11/16 
07:30 



03/11/16 
14:21 



7 hours 



LOTO 2016-065 
GREC0022111-12 
WO-16-0476 
GREC0015291 
WO-16-0479 
GREC0015291 
WO-16-0480 
GREC0015291 



Expansion joint repair – 
primary fan, secondary air 
fan, FGR fan 



Interrupts combustion 
process within the boiler 



59 
03/14/16 
08:25 



03/16/16 
08:00 



48 hours 
LOTO 2016-066 
GREC0022109-10 



FCS main gas supply – 
burners 2 & 4 annual 
planned maintenance 



Interrupts natural gas fuel 
supply to the boiler 



60 
03/24/16 
10:05 



03/24/16 
11:45 



2 hours 
LOTO 2016-077 
GREC0022087-88 



Cooling tower basin 
inspection – circulating 
water system pumps A & 
B, fans 1-5 



Prevents operation of the 
boiler 
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No. Start Time Stop Time Duration Documentation Component(s) Bases 



61 
03/25/16 
05:50 



03/28/16 
06:35 



73 hours 
Control Room Log 
(Vol. III, 126-29) 
GREC0020463-66 



FGS natural gas inlet and 
outlet valves 



Interrupts natural gas fuel 
supply to the boiler 



62 
03/28/16 
12:14 



03/28/16 
12:23 



1 hour 



LOTO 2016-085 
GREC0022073-74 
Control Room Log 
(Vol. III, 126-29) 
GREC0020463-66 
WO-16-0511 
GREC0015291 



FGS natural gas inlet and 
outlet valves 



Interrupts natural gas fuel 
supply to the boiler 



63 
04/05/16 
10:30 



04/05/16 
12:42 



3 hours 
LOTO 2016-094 
GREC0023526-27 



Main gas supply – burner 4 
startup 



Interrupts natural gas fuel 
supply to the boiler 



64 
04/06/16 
08:37 



04/06/16 
16:11 



8 hours 
LOTO 2016-096 
GREC0023522-23 



Main natural gas isolation 
– startup burner 2 annual 
planned maintenance 



Interrupts natural gas fuel 
supply to the boiler 



65 
04/07/16 
07:00 



04/07/16 
16:48 



10 hours 
LOTO 2016-097 
GREC0023520-21 



Main natural gas isolation 
– startup burner 3 annual 
planned maintenance 



Interrupts natural gas fuel 
supply to the boiler 



66 
05/03/16 
14:15 



05/03/16 
15:02 



2 hours 



LOTO 2016-128 
GREC0023450-51 
WO-16-0132 
GREC0015291 



Conveyor #9 
Prevents wood fuel supply 
to the boiler 



67 
05/10/16 
06:38 



05/10/16 
15:34 



9 hours 
LOTO 2016-133 
GREC0023440-41 



Conveyor #10 
Prevents wood fuel supply 
to the boiler 



68 
05/13/16 
07:47 



05/13/16 
15:10 



8 hours 



LOTO 2016-137 
GREC0023432-33 
Control Room Log 
(Vol. III, 173-74) 
GREC0020510-11 



Fuel silo #1; Conveyor #10 
Prevents wood fuel supply 
to the boiler 



69 
05/16/16 
09:30 



05/16/16 
14:20 



5 hours 
LOTO 2016-141 
GREC0023426-27 



Fuel silo #1; Conveyor #10 
Prevents wood fuel supply 
to the boiler 
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No. Start Time Stop Time Duration Documentation Component(s) Bases 



70 
05/17/16 
08:30 



05/17/16 
09:00 



1 hour 
LOTO 2016-143 
GREC0023415-16 



Main natural gas isolation 
Interrupts natural gas fuel 
supply to the boiler 



71 
05/18/16 
10:06 



05/18/16 
16:37 



7 hours 



LOTO 2106-148 
GREC0023403-04 
Control Room Log 
(Vol. III, 179) 
GREC0020516 



Fuel silo #2; Conveyor #9 
Prevents wood fuel supply 
to the boiler 



72 
05/19/16 
08:00 



05/19/16 
15:40 



8 hours 



LOTO 2016-152 
GREC0023397-98 
Control Room Log 
(Vol. III, 180) 
GREC0020517 



Fuel silo #2; Conveyor #9 
Prevents wood fuel supply 
to the boiler 



73 
05/20/16 
09:07 



05/20/16 
13:28 



5 hours 



LOTO 2016-157 
GREC0023391-92 
Control Room Log 
(Vol. III, 181) 
GREC0020518 



Fuel silo #2; Conveyor #9 
Prevents wood fuel supply 
to the boiler 



74 
05/23/16 
07:10 



05/23/16 
15:36 



9 hours 
LOTO 2016-158 
GREC0023389-90 



Fuel silo #2; Conveyor #9 
Prevents wood fuel supply 
to the boiler 



75 
05/24/16 
07:07 



05/24/16 
15:16 



9 hours 
LOTO 2016-160 
GREC0023385-86 



Fuel silos #1 & #2; 
Conveyors #9 & #10 



Prevents wood fuel supply 
to the boiler 



76 
05/27/16 
07:55 



05/27/16 
10:46 



3 hours 



LOTO 2016-166 
GREC0023371-72 
WO-16-0886 
GREC0015291 



Conveyor #10 
Prevents wood fuel supply 
to the boiler 



77 
06/14/16 
06:40 



06/20/16 
16:25 



154 hours 
Control Room Log 
(Vol. III, 205-11) 
GREC0020542-48 



Facility main natural gas 
fuel supply valve closed 
due to gas leak. 



Interrupts natural gas fuel 
supply to the boiler 



78 
06/20/16 
09:22 



6/20/16 
10:36 



2 hours 
LOTO 2016-190 
GREC0022499-500 



ID fan, secondary air fan 
Interrupts combustion 
process within the boiler 
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No. Start Time Stop Time Duration Documentation Component(s) Bases 



79 
06/21/16 
07:26 



06/21/16 
15:28 



9 hours 



LOTO 2016-191 
GREC0022497-98 
Control Room Log 
(Vol. III, 214) 
GREC0020551 
WO-16-1056 
GREC0015291 
WO-16-1057 
GREC0015291 



Conveyors #9 & #10 
Prevents wood fuel supply 
to the boiler 



80 06/23/16  06/23/16 1 hour 



LOTO 2016-196 
GREC0022484-85 
Control Room Log 
(Vol. III, 216) 
GREC0020553 



Conveyors #9 & #10 
Prevents wood fuel supply 
to the boiler 



81 
06/24/16 
08:07 



06/24/16 
08:56 



1 hour 
LOTO 2016-197 
GREC0022482-83 



Conveyors #9 & #10 
Prevents wood fuel supply 
to the boiler 



82 
06/28/16 
08:10 



06/28/16 
10:49 



3 hours 
LOTO 2016-202 
GREC0022474-75 



Fuel silo #2; Conveyors #9 
& #10 



Prevents wood fuel supply 
to the boiler 



83 
07/06/16 
08:03 



07/06/16 
09:42 



2 hours 



LOTO 2016-210 
GREC0022458-59 
WO-16-1217 
GREC0015291 



ID fan, primary air fan 
Interrupts combustion 
process within the boiler 



84 
07/07/16 
07:00 



07/07/16 
12:34 



6 hours 
(35% 
derate) 



LOTO 2016-213 
GREC0022453-54 
WO-16-1221 
GREC0015291 



Circ. water pump A 
Prevents full load 
operation of the steam 
turbine  



85 
07/08/16 
07:11 



07/08/16 
10:21 



4 hours 
(35% 
derate) 



LOTO 2016-214 
GREC0022450-51 
WO-16-1221 
GREC0015291 



Circ. water pump B 
Prevents full load 
operation of the steam 
turbine  
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No. Start Time Stop Time Duration Documentation Component(s) Bases 



86 
07/18/16 
12:09 



07/18/16 
14:04 



2 hours 



LOTO 2016-225 
GREC0022426-28 
Control Room Log 
(Vol. III, 236) 
GREC0020573 
WO-16-1218 
GREC0015291 



Baghouse air compressors 
A & B 



Interrupts combustion 
process within the boiler 



87 
07/21/16 
11:23 



07/29/16 
10:13 



191 hours 



LOTO 2016-236 
GREC0022402-04 
LOTO 2016-238 
GREC0022394-97 
LOTO 2016-246 
GREC0022379-78 
LOTO 2016-247 
GREC0022377-78 
LOTO 2016-249 
GREC0022371-74 
WO-16-1258 
GREC0015291 
WO-16-1260 
GREC0015291 
Control Room Log 
(Vol. III, 239-51) 
GREC0020576-88 



Steam turbine turning gear, 
lube oil pumps 



Prevents operation of the 
steam turbine 



88 
07/25/16 
06:51 



07/25/16 
11:33 



5 hours 



LOTO 2016-240 
GREC0022390-91 
Control Room Log 
(Vol. III, 242) 
GREC0020579 



Conveyors #8 & #11 
Prevents wood fuel supply 
to the boiler 



89 
08/01/16 
06:41 



08/01/16 
08:06 



2 hours 
LOTO 2016-252 
GREC0022365-66 



Conveyors #8 & #11 
Prevents wood fuel supply 
to the boiler 
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No. Start Time Stop Time Duration Documentation Component(s) Bases 



90 
08/02/16 
07:07 



08/02/16 
08:15 



4 hours 



LOTO 2016-256 
GREC0022265-65 
Control Room Log 
(Vol. III, 255) 
GREC0020592 
WO-16-1414 
GREC0015291 



Circ. water pumps A & B; 
Steam turbine condenser 



Prevents operation of the 
steam turbine 



91 
08/04/16 
08:30 



08/04/16 
unclear 



Minimum 
2 hours 



WO-16-0872 
GREC0015291 
Control Room Log 
(Vol. III, 257) 
GREC0020594 



Steam turbine condenser 
Prevents operation of the 
steam turbine 



92 
08/08/16 
07:30 



08/08/16 
11:15 



6 hours 



LOTO 2016-261 
GREC0022275-78 
WO-16-1421 
GREC0015291 



Closed cooling water 
pumps A & B; BFW 
Pumps 



Prevents operation of the 
steam turbine 
Prevents operation of the 
boiler 



93 
08/16/16 
12:25 



09/29/16 
10:12 



1054 hours 
Control Room Log 
(Vol. III, 267-303) 
GREC0020604-40 



FGS natural gas inlet valve 
FGS-VA-1103-01 



Interrupts natural gas fuel 
supply to the boiler 



94 08/23/16 08/23/16 2 hours 



LOTO 2016-283 
GREC0022339-40 
WO-16-1457 
GREC0015291 



Ash handling; Aeration 
blowers A & B; Vacuum 
blowers A & B 



Prevents operation of the 
boiler 



95 
08/29/16 
12:10 



08/29/16 
14:33 



3 hours 
(35% 
derate) 



LOTO 2016-289 
GREC0022349-50 



Circ. water pump B 
Prevents full load 
operation of the steam 
turbine  



96 
09/08/16 
09:06 



09/08/16 
10:09 



2 hours 



LOTO 2016-301 
GREC0023358-59 
WO-16-1609 
GREC0015291 



ID fan, primary air fan, 
secondary air fan 



Interrupts combustion 
process within the boiler 
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No. Start Time Stop Time Duration Documentation Component(s) Bases 



WO-16-1610 
GREC0015291 



97 
9/15/16 
07:02 



09/15/16 
08:32 



2 hours 



LOTO 2016-309 
GREC0023339-40 
WO-16-1622 
GREC0015291 



ID fan; primary air fan; 
secondary air fan; FGR 
fan; main natural gas 
isolation 



Interrupts combustion 
process within the boiler 
Interrupts natural gas fuel 
supply to the boiler 



98 
09/27/16 
07:15 



09/27/16 
09:22 



3 hours 



LOTO 2016-313 
GREC0023325-26 
WO-16-1216 
GREC0015291 
WO-16-1627 
GREC0015291 



ID fan 
Interrupts combustion 
process within the boiler 



99 
10/20/16 
09:40 



10/20/16 
11:10 



2 hours 
LOTO 2016-349 
GREC0023129-31 



Primary air fan 
Interrupts combustion 
process within the boiler 



100 
10/24/16 
07:15 



11/12/16 
21:10 



470 hours 
Control Room Log 
(Vol. III, 336-53) 
GREC0020673-90 



FGS natural gas inlet valve 
FGS-VA-1103-01 



Interrupts natural gas fuel 
supply to the boiler 



101 
10/27/16 
11:36 



10/27/16 
13:31 



2 hours 
(35% 
derate) 



LOTO 2016-360 
GREC0023107-09 
Control Room Log 
(Vol. III, 338) 
GREC0020675 



Circ. water pump B 
Prevents full load 
operation of the steam 
turbine  



102 
11/13/16 
07:20 



11/13/16 
09:35 



3 hours 
Control Room Log 
(Vol. III, 354-55) 
GREC0020691-92 



Steam leak on pressure 
gage line for BLR-PI-
1001-10 



Prevents operation of the 
steam turbine 



103 
11/17/16 
12:21 



11/17/16 
18:07 



6 hours 
Control Room Log 
(Vol. III, 362-64) 
GREC0020699-701 



Steam turbine tripped 
offline during start up 



Prevents operation of the 
steam turbine 











 
 



Date:  March 6, 2017  /s/ Paula W. Hinton   



 



Paula W. Hinton 
Lisa A. Cottle 
Richard T. McCarty 
Matthew D. Tanner 
Winston & Strawn LLP 
1111 Louisiana Street, 25th Floor 
Houston, Texas 77002 
Tel: 713-651-2600 
Fax: 713-651-2700 
phinton@winston.com 
lcottle@winston.com 
rmccarty@winston.com 
mtanner@winston.com 
 
Counsel for The City of Gainesville, 
Florida, d/b/a Gainesville Regional Utilities 
 



 



CERTIFICATE OF SERVICE 



I hereby certify that the all counsel of record are being served this 6th day of March, 2017, 
with a copy of the foregoing document via electronic mail. 
 



/s/ Paula W. Hinton 
   Paula W. Hinton 



 













From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Thursday, March 16, 2017 4:50:08 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transaction is awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction             Cardholder              Card Name
Amount                  Posted                  Last 4
----------------------- ----------------------- -----------------------
TXN00121190             THOMAS BROWN            THOMAS R BROWN
$26.08                  2017-03-15              0298


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------



mailto:worksnoreply@works.com

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

https://payment2.works.com/works/sc/$cnZXq

http://www.bankofamerica.com/worksonline






From: Bielarski, Edward J
To: Cottle, Lisa A.
Cc: Waratuke, Elizabeth A.; "Jbirenbaum@winston.com"
Subject: Re: Draft MOU
Date: Monday, February 20, 2017 11:03:38 AM


I believe I would execute the MOU and bring it back for vetting and approval at Commission and UAB.


Sent from my iPad


> On Feb 20, 2017, at 11:00 AM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>
> I added that to the draft as shown in the attached redline.  I had a question about the MOU.  Will it
be approved by the Commission before or after execution?  Right now the draft MOU contemplates that
you would sign the MOU, and then, after execution, the MOU would become a public record that would
be discussed at Commission meetings.  Do we need to modify that order to say that the MOU will be
discussed and approved before GRU signs it?
>
> Lisa
>
>
> -----Original Message-----
> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
> Sent: Saturday, February 18, 2017 8:19 AM
> To: Cottle, Lisa A. <LCottle@winston.com>
> Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>; Birenbaum, Jonathan
<JBirenbaum@winston.com>
> Subject: Re: Draft MOU
>
> I think we need to add that the definitive agreement reached will be subject to disclosure to the
public and will be discussed in a public forum with it being subject to commission approval
>
> Sent from my iPad
>
> On Feb 17, 2017, at 5:29 PM, Cottle, Lisa A. <LCottle@winston.com<mailto:LCottle@winston.com>>
wrote:
>
> Communicated in connection with confidential settlement negotiations:
>
> Ed and Liz,
>
> Attached is a revised draft of the MOU, with the changes we discussed today.  Also attached is a
redline showing changes to the draft sent yesterday.  We are happy to discuss at your convenience.  I
will be out of town next week (Feb 20-24) but I will be available to take calls and make further
revisions.  It just might take a little longer for me to respond to emails and phone calls.
>
> Have a good weekend.
>
> Best regards,
> Lisa
>
>
> From: Cottle, Lisa A.
> Sent: Thursday, February 16, 2017 11:24 AM
> To: Bielarski, Edward J (BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>)
<BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>; Waratuke, Elizabeth A.
<waratukeea@cityofgainesville.org<mailto:waratukeea@cityofgainesville.org>>
> Subject: Draft MOU



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej
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>
> Communicated in connection with confidential settlement negotiations:
>
> Ed and Liz,
>
> Attached is a draft MOU concerning a potential purchase of the GREC facility.  I look forward to your
comments. Liz, please let me know if we missed anything in the reservation of rights language in
Section 9.  Thank you.
>
> Best,
> Lisa
>
>
> Lisa A. Cottle
>
> Partner
>
> Winston & Strawn LLP
> 101 California Street
> San Francisco, CA 94111-5840
>
> D: +1 (415) 591-1579
>
> F: +1 (415) 591-1400
>
> Bio<http://www.winston.com/en/who-we-are/attorneys/cottle-lisa-a.html> |
VCard<http://www.winston.com/vcards/598.vcf> | Email<mailto:lcottle@winston.com> |
winston.com<http://www.winston.com>
>
> <image001.jpg>
>
>
> ________________________________
> The contents of this message may be privileged and confidential. If this message has been received
in error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.
>
> <GRU-MOU_(8598308)_(4).DOCX>
> <Redline-GRU-MOU - 8598308_4 (2-17-17)_(8621592)_(1).pdf>
> <GRU-MOU_(8598308)_(5).DOCX>
> <Redline-GRU-MOU - 8598308_5 (2-20-17)_(8806718)_(1).pdf>
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From: Dglende@ufl.edu
To: Poe, Lauren B.; Cook, Darin; Denslow, David A; Citycomm; "Darin@infiniteenergy.com"; Bielarski, Edward J; Orlando,


Annie; Annie Orlando; Susan Baird; "Mark"; Lee Pinkoson
Subject: What is an Equitable Solution for GREC dilemma ?
Date: Monday, March 06, 2017 1:19:38 PM
Attachments: 6feb 2017 grec discussion.ppt


To:       Darrin Cook,  Lauren Poe and Others  -                 6March 12:55 pm
From:  Don  Glendening  - Gainesville Resident


Title - What Data to make accessible for the next City/UAB Joint Meeting 


For the next City / UAB  joint meeting .  It would be helpful if the UAB would request Devonia's
Replacement to place all Public Documents and Commissioner E-mails  related to the GREC / GRU
discussion  organized in one place.  Also include in this and Categorize Chronologically,  MOUs 
NDAs.   Belarski's - Blue Print to a Buyout - .  etc.   Gather the documents in one place for the
benefit of  any UAB members,  the Commissioners,  City Staff,  who may want to know 
 (I would think that there would be at least 3 of the UAB members who would find this information
useful or valuable to have available for them to see and reference during this and future joint City
 meetings .) 
    And of Course we might even include Citizen Involvement.
 (We see where leaving the public out  got us -  last time  with GREC,  -  but have we learned ) .


  Now maybe there is some belief  the public     "Has no Right to know",
    until it is a rather complete deal , and just needs a   " yay  or nay "
   ( As in the   pre-emptive  $750 Million Offer/Suggestion,   already documented )   


The G'ville Sun may not always report accurately or Completely ( as some Commissioners have
recently suggested).    But they did have the wherewithal or "Good Sense"  to make a FOIA
request,  to document an existing MOU,  That otherwise the public would not  have known even
existed.       (Sound   familiar)


And even on Tuesday some Commissioners didn't even  knew existed.
   (A $750 Million  Dollar -  Pseudo Offer  -   i.e.  Starting point for negotiation
        So     The  G'ville  Sun  --  Does Do   -  Some Good.
        ( Even though they sometimes get some things wrong )


 But when listening to the City Commission it often sounds like everyone is working on a separate or
disparate set of data  .   People like Nathan Skop,  Ray Washington, Myself, and many others,  get cut off,  when trying
to organize discussion on relevant matters,  ( 1. Purchase Price, 
  2.  Cost of Capital and  Total  (life time)  interest payments / Finance Charges 
  3. Almost doubling underlying City/GRU Debt  from $983 Million to  $1.6 Billion  , 
  4. Property Insurance and other Risks of additional amounts, ( non warranty  product disruptions
  5. Additional  Pension and other likely worker costs, (Worker's comp   etc.)


 So called Savings of  $25 Million  out of the $72 Million Fixed GREC  knowable costs  is very optimistic,    Once  Taxes, 
Property insurance,  a skeleton set of workers manning the plant , and other incidental costs -    are included in the $25
Million savings.
 ( Even though the plant  will never  be Economically or Environmentally beneficial.)  
  But, unfortunately  may have to Remain on Standby In order to meet the 1603 Grant requirement to pay off or Waive
repayment of the $116 Million 1603 Grant which was purported to pay 30% of actual construction costs  A portion of this
Federal Grant  has already been  paid out   - in  tax offsets or cash to Mr. Gordon.


I would think that there would be at least 3 people on the UAB Board  who would think that it would be Helpful,  if all
the Publicly known or knowable - Public records are recorded in one simple place.  for easy comparison and quantifiable
figures
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     What is the Biomass Plant Actually Worth  ??


  1.   Our Own Tax Assessor   calculates the   value     at   $314  Million Dollars.


  2,   GREC (in its 1603 Grant Application) values the facility  at   $348  Million Dollars.  


        I believe GREC has applied for and already received 3 fifths of the $116 Million in Grant Money


            A Grant applied for - that would pay for   30%   of the facilities completed value.  


           This suggests that GREC itself believes that the plant’s  value is  3 times the $116 Million grant 


                             ( That’s   $348  Million  dollars  -   for those who are not so good with math. )  


   


  3.   Some  say   it is worth somewhere in between  $314  and $348  Million.


    Now comes the City Commission  and implies that they don’t care  What it’s Worth,


      We believe that we should pay somewhere in between what  it  actually cost.


       And what Mr.  Gordon says he wants to be paid for it    - and he wants to make


                $500 Million Dollars  more -  then he paid for it.


       He deserves to be in the top 1%. - This is his DREAM,   And Gainesville is his path to it.


After all – 


 He has experience in writing these kind of contracts ,  he has done this before 


  at  other cities and he may have some  legal liabilities with other Municipalities,


  that he may end up having to pay off .


     -  And would like Gainesville to help pay for it .  - 





     Gainesville is not the first City where this kind of thing has happened.


                                                                                   dglende@ufl.edu   9:30pm 3Mar2017                                                                                           











  1.  Put as Simply as Possible


A man who sells Power Plants  came  from out of Town (Texas, Cape Cod,  Wherever else)


He finds a Mayor that wants to make her mark as a  “GREEN”  spokesperson


After a few days he realizes that he could appeal to this young lady’s vanity  and  from the initial -possibly viable 50 Megawatt  plant - he swayed her into buying  the Biggest  Biomass Plant Ever .   The Mayor - he found  was part of the ideological   group that believes that


                               Size Does Matter -  Bigger is Better .   


   Once Mr. Gordon realized that this Mayor had influence over some in  our City - who were in a position to approve any appeal she might suggest , regarding this contract,  and getting it approved –


        No Matter What the eventual   Cost to GRU, the City,  or it’s ratepayers.  


Mr. Gordon recognized that  he had found his best mark -  Ever,   


 In  Up Selling the plant -  other modifications were slipped in  that further disadvantaged the City


 and took advantage of the vain (though lovely )  Mayor  who wanted the Biggest Biomass  Plant  Ever,


      ( She wanted this - No matter What the Cost -  To the people of the City that were being swindled. )  


         (For Instance - Taking out a common back out clause, ,approving cost  increases for fallacious steel price increases.


            Take or Pay type modifications, and  maybe other cost or tax benefits  )


This doesn’t  seem to matter to our current Commission  -  We need to save face,  and our prior Mayor’s reputation.  We should pay up to $750 Million  ( It’s not our own personal money anyway ).


 When the actual costs have to be paid,  we all will long  be out of office and paying back


   the $700 Million borrowed money -  will become  Someone Else’s Problem .


                 We’ll  Wish them Luck











         OF course  -   There is a chance   that I Could be Wrong


1.  Mr.  Gordon could be a perfectly Honorable Gentleman,  who came to town to sell us a plant at an appropriate price and was beguiled by a small group of people who thought they could receive benefits (either personal or political ) , that would give them opportunities to get speaking fees,  travel reimbursements,  PAC contributions,  or whatever   -  For approving this very one sided and what even our own  GRU General Manger and Auditor  state doesn’t pass the “Sniff”  test for any legitimate contract reviewer .


2.  That it was really he and his company that were coerced into accepting this language and he was required to make payoffs to a small group of people.  And he may believe, he therefore deserves the  EXTRA $500 Million for the damage done to his feelings by a City making him feel that this travesty  was his fault .   And that he should get the  $500 Million excess profit that he has been “ DREAMING OF “ .   For so long


3.   So whether this  very  inequitable contract,   Was an outright  situation of someone who was taking advantage of a Mentally debilitated person whose vanity incapacitated her and  overtook her common sense and ability to discern what is appropriate and right


.


Or she promoted it,  and beguiled him into making her a  prominent  spokesperson for  “Greenies”   all over the World,  that believe they can save the “Planet Earth from Global Warming”  -   by cutting down it’s forests and burning it’s trees .   





     THE Basic Question, the People need to Ask Themselves  is :


Should the City Commission REWARD  this failure by someone or some small group  -


  By paying  GREC   $400 Million More Dollars -  than the plant  actually cost.      


 





         





 .    











       So if we are really considering paying for this facility – 


We should pay no more than GREC  had to pay in order to construct  it.  


The facts suggest that GREC had to pay between  $314 and  $350  Million to build this plant,  And we reimburse them for their actual cost,  so they get their invested money back,  and then some.


              This is a   Win / Win  solution


     Just the kind our City Commission Loves to Talk about 


 GREC  gets all  their money back and in addition has already received  $75 Million dollars for the plant from the Federal 1603  Grant and another $70  Million from Residents - for keeping the plant idle for it’s first year.





So while maybe they aren’t getting the $400  Million in  profit that they “Dreamed”  they should make off of - Gainesville Residents.


GREC is still making well over  $100 Million in clear profit,


Not a bad payday for taking advantage of the vanity of a mentally compromised person or persons - who at the time it happened - didn’t  have the mental capacity to comprehend that they were being  swindled or taken advantage of.       


.  











IT is my prayer that  the City Commission isn’t  so naive  that it  falls  for the same kind of sales pitches -  Often displayed in  Automobile  commercials   We sometimes see on TV.     And do fool some of us.


Buy Now   -  Get it Quick  -  Buy Before Rates Go Up


     Pay         0      Down,


    and  get   0 %  Financing   -   For the first  24  Months


 Be  Smart –  Be Quick –    Save Big Don’t let this Great Deal- Pass you up


Bring in your Old Clunker 


  Get  a  Brand New,  Better Car     and pay  LOWER Monthly Payments  -   Than you are Paying Now.


Yes - the Monthly Payments are Lower -  That  much may be true ,


     But What  some people fail to notice  (Don’t Care,   Short Attention Span, Whatever) 


Is that even though your monthly payments may be Somewhat Lower.





    Your Payments last  for the   Next 30 Years.


      Whether    the  Car   Lasts  that  Long   or  Not .


dglende@ufl.edu 8:30pm 3Mar2017 















IF the City and UAB are going to have a joint meeting, 
    Organizing the information to be discussed is a good first place to start.   Readily available  information  (  Foe Each
Speaker ) ,    would seem to be helpful ,  so that everyone has access to the same information  aiding point/counterpoint
comparison especially for monetary figures or estimates.


The City Commission ,   is not organized to encourage citizen discussion ,   It has no history of Involvement or Engagement
in efficient decision making discussions  much less on topics like whose going to pay the $750 Million Dollars,    And
quickly diverts attention to discussion on how   "TRANSPARENT'  they can be  .  Which to them -  just means
               When I know it  -   Then you'll know it.
         "There I've said it , and I've Said it On The Record, and I'll say it again On The Record,  
              and I'll keep saying on the record"    -  Does that sound at all familiar to anyone


And  further to  try to convince everyone of our new devotion to TRANSPARENCY  we will
try a couple of  things.


1,    "EDUCATION"  for the Citizenry   -  Road Shows,  Workshops,  etc 


      A.  Never mind you've been swindled,    Let's get on with paying for it. 
             Let's talk about how much paying $750 Million Dollar  -   will save you


      B.   Focus mainly on the Benefits we will getting.   "How Great for Everyone" 
              A.   We' will be making / saving   $25 Million Dollars   (Just for You )
                  ( Less  $6 Million in un accounted  insurance costs,  and maybe other  undisclosed costs
                 B. Forget the long term costs   Interest cost  about $544 Million over 30 years  
                         plus the payback of the principal  of   $750 Million    that's    
                         $500 +  $750 Million =  $1.25  Billion Dollars to be paid over the next  30 years.


      C.     Out of an average  $160  electric bill  which has about $53 Dollars  due to the Biomass
Payments
                   (We pay $72 Million  each year to keep the Biomass plant idle and not working)


       D.    Praise Us  - please   -  Once we make this courageous $750 million dollar offer
             Your bill if you are an electric  user of $160 a month your bill will go down anywhere
              from   $13  to $17  dollars.     Maybe a little less  - if you use less the $160 a month.


      E.       Wow,  Praise Us,  Look How Much we will SAVE YOU,  
            $13 a month - Won't that be great.  THAT"S  a  DOUBLE  DIGIT   savings  (JUST FOR
YOU).
               Isn't that wonderful,   What a zesty performance.     Now let's Move on ,   Accept it , Sit
down, and shut up.  
              We've been swindled,       We accept it ,   It's easier for us -  to pay off the
                   $1.2 Billion Dollars -   Then it is to stand up,     Call it -  what it is.        And Find out
                             1.   Who got swindled                            and    By how much     
                             2.   Who benefited from the swindle.


  Call me crazy,   But I don't like to being swindled , -
    And there may be Others living or who work  in the City  -  That don't like being  swindled, 
either .
                           IT's just wrong,    -   And we Shouldn't Pay  $750 Million  Dollars  as a reward .   


___________________________________________________________________________________


What I  would like  the UAB to do  - Before they have the Joint City /UAB meeting is develop  for it's own members,  and







the City Commission (if they chose to look through it). 
       An organized list of all recent E-mails  and some historical  documents
        relating to this discussion.  


This  organization of information  would  not only  increase  "TRANSPARENCY"   
   But might make the meeting more helpful  and productive  if everyone had access to the same relevant information.  
Making information not only transparent but also useful . And more readily accessible.


  Ask for an electronic catalog (listing)  in reverse Chronological Order ( newest to oldest)  of all public documents (
Commissioner E-mails, MOU's , NDA's,  Contracts,  Amendments,  Etc  (  from what ever source.) 


TRANSPARENCY   is  more than just a word, that Politicians have started to use recently  


The purpose of TRANPARENCY should be to encourage  Citizen Engagement.
   Not just to show  whatever,  you might otherwise like to  hide.,  as in previous Commissions 
   IF it's purpose isn't to increase relevant knowledge  -  TRANSPARENCY has relatively little value.   


IF Citizen Engagement is thought a benefit to  municipal decision making,  Then there is another thing that would help with
this.
       Have Darrin be the Chair  or Co-Chair of  joint meetings until GREC is Resolved.


I have been to a number of UAB meetings,  and it has been my experience  that Darrin Cook is much better able to run a
solution oriented  meeting than Mr. Poe.
Much like the past County Commission meetings  when Mr. Pinkosan was Chair,   Darrin encourages Public Involvement by
allowing knowledgeable people  to complete their presentations before being cut off.


  UAB often has  dialogue, and even  sometimes questions are answered,  or even cross evidence offered .   Darrin can keep
the UAB members from wondering off in a monologue that wastes a lot of  Meeting Time.     Less time spent,  more useful
exchange of information.   This should be a goal of all,  or at least most City Meetings.   Sometimes you need qualified
knowledgeable opinion, to get to a good solution


 This is not a denigration of Mr. Poe,  he is doing the best he can.   He just may not have the experience that others have  -
 who have had to deal with their own money,  and know what  paying back $750 Million Dollars means,  especially , when
paying for nothing of any value.     That doesn't seem to occur to Mr. Poe
 


Rather we move forward just trying to sell the citizens  a  pre ordained Price we have offered.  Is an equitable  distribution of
COST of this large mistake on  the citizens of Gainesville ,


MOve Forward,  FOrget it,    We've been swindled out of over a Billion Dollars,  and should be Happy and GLad.   we are
paying for a  27 year Swindle of  over  a $Billion Dollars , by   paying  for it  with a $750 Million  Bond swindle today .
         Somebody   is Paying  $750 Million  Dollars for   NOTHING.


 








From: Crawford, Margaret A
To: Bielarski, Edward J
Cc: Crawford, Margaret A
Subject: RE: Response to revised MOU from GREC
Date: Tuesday, March 14, 2017 10:49:48 AM


Done
 
 
Thanks
Magi
 


From: Bielarski, Edward J 
Sent: Tuesday, March 14, 2017 10:20 AM
To: Crawford, Margaret A <CRAWFORDMA@gru.com>
Subject: FW: Response to revised MOU from GREC
 
Magi,
 
You can forward this to Andrew at the Gainesville Sun.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Tuesday, March 14, 2017 10:19 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: FW: Response to revised MOU from GREC
 
Mayor, Commissioners and UAB members,
 
 
Please find the latest communication with Mr. Gordon and GREC.  I was pleased that GREC has
compromised on 7 of the 8 open items, 6 to my satisfaction.  In response I have countered with a
reasonable compromise of a purchase price of $ 715 million and an interest rate contingency spread
of 65 basis points. 
   
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Tuesday, March 14, 2017 10:15 AM
To: 'Jim Gordon'
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
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Elizabeth A.
Subject: RE: Response to revised MOU from GREC
 
Jim,
 
Although I have a unique flare for expression and can be disarmingly playful at times, it cannot be
denied that I am serious in my pursuit of a mutually beneficial transaction between GREC and GRU. 
Rest assured that my team and I are committed to our current negotiation process. 
 
That said I want to thank you and the GREC Board of Directors for the thoughtful consideration of
the terms and conditions of the MOU.  In your latest communication, I appreciate the Board’s
compromise on seven (7) of the eight (8) issues surrounding the MOU.  This is important as well as
constructive and shows a real willingness to enter into and close a sale for the GREC facility.
 
At this point, I believe we are down to two items; the purchase price and the “spread” on the
interest rate contingency.  Actually, I view these two items as one.  During this process I have
considered the spread as a contingent additional purchase price.  So, when GRU placed the first
written offer on the table at $ 750 million with a 25 basis point (“bp”) spread, I considered that to
equate to a $ 787.5 million worst case offer ($ 750 million plus 25 bps @ $ 1.5 million a bp).
 
On the other hand, the nature of your counter offers have led me to extrapolate that too low a
spread places a higher risk of GRU being able to terminate the transaction during market
disturbances.  It helps me understand why GREC’s latest offer rests at a 75 bp spread. 
Unfortunately, based on my rationale, that still equates to a worst case offer of $ 862.5 million. 
That’s $ 75 million more under a worst case scenario for GRU than our opening offer.
 
If you understand this viewpoint, I think you will understand that we will need to make one last
compromise in order to close this MOU.  Therefore, I propose that GRU accept the MOU, as written
in your Marked v. GRU Rev 4, except for the following:
 


·         GRU accepts a 65 bp spread as an interest rate contingency.  Based on the latest history of
30 US Treasuries that spread is at a level which will afford GREC reasonable assurance that
the interest rate market will not “crater the deal”.
 


·         In consideration of accepting an additional 15 bps of interest rate risk, GRU accepts a
purchase price of $ 715 million.  From a worst case perspective that values the transaction
at $ 812.5 million ($ 715 million plus 65 bps @ $ 1.5 million a bp).


I strongly believe that these revisions will be acceptable to both the City Commission and the UAB,


although I’d like to extend the approval date until April 15th to insure adequate public discussion.  I
also think this transaction will fulfill the original intention of both parties when you, Jim entered onto
the Gainesville stage.  Speaking of stages, in closing I’ll leave you with some lyrics from one of the
best to perform on stage, Kenny Rogers:
 
 


You've got to know when to hold 'em
Know when to fold 'em







Know when to walk away
And know when to run


You never count your money
When you're sittin' at the table


There'll be time enough for countin'
When the dealin's done


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Monday, March 13, 2017 4:22 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: Re: Response to revised MOU from GREC
 
Ed,
 
Your last two emails to me and the ultimatums contained in those emails have caused the GREC
Board of Directors to question whether there is serious interest for GRU to enter into and close a
sale for the GREC facility.
 
You approached me with GRU's interest in purchasing the facility. You requested I approach my
Board for the required parameters of a deal. I fulfilled your request and communicated back to you
an acceptable price range and outline of terms. We had several discussions leading up to your first
MOU you sent us on February 21. You inserted a number of terms in that MOU and further revisions
of the MOU that did not mesh with our initial discussions and deal parameters.  Yet, we feel we have
been responsive and flexible in trying to understand your positions and negotiating a deal that is fair
to both parties.
 
     Here is our response to your March 10 email and an attached revised MOU.
 
 
         1. We left the draft as an asset sale but think an entity sale warrants a discussion with your
attorneys. Conceptually we are open to an asset deal, but    would like to discuss this further.
 
          2. We are not going to reduce our $750mm purchase price.
 
          3. We are willing to compromise and tie your interest rate contingency to a rate increase of 75
bps (midway between 100 and 50 bps).
 
          4.  We would also accommodate you on your 4 month request on Exclusivity.
 



mailto:jgordon@emienergy.com





          5.  Regarding the Public Records issue, we can accept your language regarding indemnity for
damages, other than GRU’s own legal fees. 
 
           6. GREC and GRU would reserve all rights under the PPA.
 
            7. We would accommodate you on utilizing Florida law rather than New York law.
 
            8. We would agree to extend the expiration of the agreement to March 31, 2017.
 
        You have communicated to your stakeholders that because of your inherent cost of capital
advantages and operational synergies, the purchase of the GREC facility by GRU could produce
hundreds of millions of dollars in savings for your customers. We are prepared to sell you the facility
and allow you to capitalize on this recognized opportunity or we are happy to continue owning and
operating our facility. The one thing we don't want to do is waste yours and our time and resources.
If you are unable to transact at our purchase price and at mutually acceptable terms then we will
have needlessly expended legal and professional fees and created false expectations with our
respective stakeholders.
We look forward to your response.
 
Sincerely,
Jim
 
 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Friday, March 10, 2017 at 4:01 PM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>, "Brown,
Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A." <waratukeea@cityofgainesville.org>
Subject: Response to revised MOU from GREC
 
Jim,
 
I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you, on behalf of
GREC.  In spite of the numerous modifications I believe it signifies a heightened level of engagement
between you and the other GREC partners.  If we are to execute a mutually beneficial transaction
between GRU and GREC that continued engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and its customers. 
I sense that you are projecting your inner Jim Croce when he sang his popular song from the 70’s
called, “You don’t mess around with Jim”:


 
“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the mask off the


old Lone Ranger.  And you don’t mess around with Jim.”
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In all seriousness, I think both organizations have a lot at stake here and I hope you understand from
my viewpoint the concerns I’ve  outlined below:
 


·         Conversion from asset sale to entity or ownership sale – A purchase of anything other
than the Facility is challenging for GRU.  First, it places us in jeopardy of having the value of
the Facility subject to state and local property taxes.  It also may impact the issuance of tax-
exempt bonds.  It will also subject GREC to the highest degree of due diligence, and
indemnification against liabilities of the GREC entity.  Finally, it makes the issue of the 1603
Grant part of the purchased liability, which GRU will not accept.


Furthermore, the current PPA envisioned an asset purchase by incorporating a Purchaser’s
Option to Purchase Facility in Section 27.  There are no references related to a purchase of
GREC vs. the Facility.
 


·         Price movement – I appreciate that you now understand the value of the price you had ($
750 million) before it was gone.  GRU moved the price to $ 725 million though the end of
business today, and it falls to $ 700 million tomorrow.  It’s that Croce’s song again:


“Last week he took all my money and it may sound funny, but I’ve come to get my money
back.”


 
·         Interest rate protection – While I appreciate GREC bargaining for zero interest rate


exposure, its simply not reasonable to expect GRU to absorb 100 basis points of risk
(amounting to $ 150 million).  Therefore, GRU would simply cap its risk at 50 basis points
over current 30 year Treasuries with an ability to terminate the contract.     
 


·         Exclusivity – Revising the exclusivity from 7 months to 3 months means that within our 4
month window of executing a definitive contract there will be a month in which GRU and
GREC may not have a final contract, but GREC will be allowed to “shop another buyer”.  
That’s not acceptable.  However, GRU would accept 4 months given that fact that once
under contract those additional 3 months are covered by that contract.
 


·         Public Records - Modifying the provision in which GRU requires GREC to indemnify it
against claims and actions by others against GRU, when GRU has simply carried out GREC’s
designation of information as exempt from public records is simply not fair and equitable.
 


·         Current suspension of withholdings under PPA – GRU will not give up its rights under the
PPA. 
 


·         Law of New York – GREC’s Facility is in Florida.  GRU is in Florida.  Laws governing public
records, real estate, and state environmental laws are in Florida.  Florida it is!
 


·         MOU binding date – With the aforementioned issues, there is very little likelihood that GRU
could gain approval by March 25, 2017 even if we were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU to me, I view
it as largely unresponsive to GRU’s offer and imposing more risk on GRU.  Therefore, I am attaching a
newly revised MOU, which includes revisions GRU can accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing GRU the







ability to terminate with a 50 basis point swing in the market and ii) to structure an asset sale as was
envisioned in the PPA and iii) a seven (7) window to close the transaction this is a great deal for
GREC and will allow GRU to recognize substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people strange to you.”
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Bielarski, Edward J
To: Jtexconsult@gmail.com; Hayes-santos, Adrian
Cc: Shalley, Nicolle M.; Citycomm
Subject: RE: Request for NDA between GREC and City of Gainesville
Date: Tuesday, March 14, 2017 2:12:54 PM
Attachments: nda.pdf


Mr. Thompson,
 
I happened to just open up the e-mail from you asking where the NDA is based on your recent
public notice record request.  This is a little out of protocol, but what the heck I have a pdf of the
NDA, so I’ve just attached it for your review.  BTW, I revoked the NDA 5 days ago, based on the
continuing perception of lack of transparency.
 
Regards, 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 
From: James Thompson [mailto:jtexconsult@gmail.com] 
Sent: Tuesday, March 14, 2017 1:56 PM
To: Hayes-Santos, Adrian
Cc: Bielarski, Edward J; Shalley, Nicolle M.; citycomm
Subject: Re: Request for NDA between GREC and City of Gainesville
 
Commissioner Hayes-Santos,
 
You had earlier forwarded my public records request to the CC:ed above, for the Non-
Disclosure Agreement referred to in the GRU Memorandum of Understanding submitted to
GREC, in a mobile-originated email dated February 27th, 2017 from your
HayesSantosA@cityofgainesville.org.
 
I must admit I get a lot of emails and I may have skipped it by mistake, but I haven't seen
that NDA yet. I did a fairly thorough search of my recent emails.
 
Thank You,


James Thompson
352-246-6863
 
 
 
On Mon, Feb 27, 2017 at 2:20 PM, Hayes-Santos, Adrian
<HayesSantosA@cityofgainesville.org> wrote:
I'm forwarding this to our GRU manager and city Attonery who should be able to get you the
information you requested.


Sent from mobile
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> On Feb 27, 2017, at 11:26, James Thompson <jtexconsult@gmail.com> wrote:
>
> To Whom It May Concern,
>
> Please consider my prior request for the MOU between GREC and the City fulfilled. A
fellow citizen directed me to the document as sent to one of you in an email as public record.
>
> I would however like to request the Non-Disclosure Agreement referred to in the MOU,
signed by both parties in November 2016. If this is also in a public record email, I will accept
that forward or attachment as a fulfillment of this request.
>
> Thank You,
>
> James Thompson
> 352-246-6863
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From: "Davidarreola1@gmail.com"
To: Bielarski, Edward J
Subject: New MOU
Date: Tuesday, March 07, 2017 12:54:26 PM


Hey Ed,


Can you email me a copy of the revised MOU?


Thanks!
David


David Arreola
352-514-7224
davidarreola1@gmail.com
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From: Shalley, Nicolle M.
To: Alford, Mary; Campbell, Sandra; Cook, Darin; Denslow, David A; Orlando, Annie; Selvester, Michael; Walpole,


Robert
Cc: Baxley, Robin L.; Bielarski, Edward J; Locke, Justin M; Crawford, Margaret A
Subject: RE: Question from UAB Member Sandy Campbell
Date: Monday, January 30, 2017 1:45:07 PM


Hello Members of the Utility Advisory Board –
 
In response to Member Campbell’s question below, when Ms. McNeill left employment with the
City on January 5, she left with me information concerning the firm that she and CFO Justin Locke
selected (after reviewing firms in late 2015/early 2016) to assist with a pre-pay or some other type
transaction involving the GREC facility.    
 
As you may be aware, following mediation in late October, Mr. Bielarski and Mr. Gordon began
discussions concerning a mutually beneficial transaction.  This Office has not been a party to those
discussions to-date.   However, very recently, Mr. Bielarski spoke  with me about the progress of
such discussions and we discussed some key transactional issues (such as, but not limited to,
acquisition and financing structures, permitting and tax) that would require specialized assistance
from outside legal counsel.  Mr. Bielarski indicated that such work may need to progress quickly. 
Mr. Bielarski and Mr. Locke confirmed that they continued to recommend use of the Norton firm
 and I spoke with the lead partner of the firm, Rick Weber, to confirm their interest, qualifications,
experience, no conflicts, etc… in doing such work.      
 
This Office has no objection to asking the Commission to continue this item to February 16, in order
for the UAB to hear the item at its meeting on February 15.  But I will defer to Mr. Bielarski as to
timing and Mr. Locke as to availability (as he would be the one to speak to the selection of this


particular firm).  For my part (as I will be out of the Office the week of February 13th), I can confirm
that, if a transaction moves forward, there will be the need for timely outside legal expertise for
these (and perhaps other) transactional issues and that this large, national firm that GRU
Management recommends appears to have the depth and requisite expertise to assist GRU
Management with any transaction they structure and present to the UAB and City Commission for
consideration. 
 
Feel free to call or email me if you have any further questions, please do not “reply all” to this email. 
Thank you.     
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 
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NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.  If you have
received this email in error, please immediately reply to the sender, then delete the email.  Thank
you.  
 


From: Baxley, Robin L. 
Sent: Monday, January 30, 2017 12:34 PM
To: Shalley, Nicolle M.; Bielarski, Edward J
Cc: DL_Utility Advisory Board
Subject: Question from UAB Member Sandy Campbell
Importance: High
 
Please see below for a question from Sandy Campbell. 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
From: Campbell,Sandy [mailto:sandy.campbell@ent.ufl.edu] 
Sent: Monday, January 30, 2017 11:38 AM
To: Baxley, Robin L.
Subject: can you forward please..
Importance: High
 
RETENTION OF NORTON ROSE FULBRIGHT TO ADVISE THE
CITY IN THE REVIEW OF LEGAL ISSUES ASSOCIATED WITH
A POTENTIAL PURCHASE OR OTHER BENEFICIAL
TRANSACTION INVOLVING THE GAINESVILLE
RENEWABLE ENERGY CENTER FACILITY (NB)
City of  Gainesville Page 6 Printed on 1/  26/17 at  1:02 pm
City Commission Meeting Agenda February 2, 2017
 
 
Robin,
Will you please forward to the UAB board members with a cc to Nicolle Shalley and Ed?
 
 
Dear Members of the UAB,
 
I was reviewing upcoming meetings of the CC and the UAB and saw the above agenda item on the
CC meeting scheduled for 2/2/17.  To my knowledge this has not been reviewed or presented to the
UAB.  It was my understanding that items such as this would go before the UAB for recommendation
to the CC unless there was a time constraint.  I assume that this was in discussion for a period of
time given the notation that interviews have been held. 
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Ms. Shalley, Ed,
 
Can you help me understand how this skipped the UAB? 
 
Sincerely,
 
Sandy Campbell








From: Mcneill,  Shayla L
To: Locke, Justin M; Bielarski, Edward J; Chris Lover; Vaughn, Linda S; Rasnick, Claudia E; Crawford, Margaret A
Subject: RE: S&P Report - Gainesville Regional Utilities
Date: Tuesday, December 13, 2016 9:07:47 AM


Cheers Justin…Excellent news!
 
Shayla L. McNeill
Utilities Attorney
Gainesville Regional Utilities
P.O. Box 147117 Sta. A-138
Gainesville, FL 32614-7117
Telephone: (352) 393-1010
FAX: (352) 334-2277
 
Under Florida Law e-mail addresses are public records.  If you do not want your e-mail address disclosed in
response to a public records request, do not send electronic mail to this entity.  Instead, contact this office by phone,
or in writing.
 
The information contained in this e-mail message is intended only for the use of the individual or entity named
above. If the reader of this message is not the intended recipient, or the employee or agent responsible to deliver it
to the intended recipient, you are hereby notified that any dissemination, distribution, or copying of this
communication is strictly prohibited. If you have received this e-mail in error, please notify us immediately at
(352) 393-1010, or by replying to the message and deleting it from your computer.  Thank you.
 


From: Locke, Justin M 
Sent: Tuesday, December 13, 2016 7:38 AM
To: Bielarski, Edward J; Chris Lover; McNeill, Shayla L; Vaughn, Linda S; Rasnick, Claudia E; Crawford,
Margaret A
Subject: Fwd: S&P Report - Gainesville Regional Utilities
 
FYI 


Sent from my iPhone


Begin forwarded message:


From: "S&P_USPF_RatingLetters@spglobal.com"
<S&P_USPF_RatingLetters@spglobal.com>
Date: December 13, 2016 at 3:10:32 AM EST
To: "Locke, Justin M" <LockeJM@gru.com>
Cc: "Moore-Young, Cheryl" <cheryl.moore-young@spglobal.com>, "Panger, Jeffrey"
<jeff.panger@spglobal.com>
Subject: S&P Report - Gainesville Regional Utilities


Dear Mr. Locke,
 
Please find attached the report for the transaction reflected above. 
 
Should you have any questions regarding the rating or contents of the
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report, please contact the primary analyst listed in the report. If you need any further
assistance, please don't hesitate to contact Cheryl Moore-Young at cheryl.moore-
young@spglobal.com or +214-765-5866.
 
For fee inquiries or for questions regarding invoicing and pricing, please contact Fee
Services at (877)-299-2569 or email them directly here.
 
Thank you for choosing S&P Global. 
 
Regards,
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From: Baxley, Robin L.
To: Dl_gru_leadershipteam
Cc: Dl_gru_execassist; Russell, Glenda P
Subject: UAB 2/15/17 Meeting Results
Date: Thursday, February 16, 2017 11:18:12 AM


Please see below for the results of last night’s UAB meeting.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
From: Baxley, Robin L. 
Sent: Thursday, February 09, 2017 9:50 AM
To: DL_GRU_LeadershipTeam
Cc: DL_GRU_ExecAssist; Russell, Glenda P
Subject: UAB 2/15/17 Meeting Agenda
 


Attached please find a copy of the UAB’s February 15th meeting agenda. 
 
There are two items from staff on the agenda which require the UAB’s opinion before
going to the Commission on March 2nd. 
 
Item #160267 - Murphree WTP Electrical Upgrade
WWW has selected a company to perform the upgrade work and is seeking approval
to award the contract.
Approved.  Item will now go to CCom on March 2nd.
 
 
Item #160743 – Professional Services Agreement Extension for Financial Advisory
Services
Finance is seeking approval to execute a 5-year extension of our contract with PFM.
Approved.  Item will now go to CCom on March 2nd.
 
Item #160752 - Retention of Norton Rose Fulbright to Advise the City in the Review
of Legal Issues Associated with a Potential Purchase or Other Beneficial Transaction
Involving the Gainesville Renewable Energy Center Facility
Approved 5-1 (Orlando in dissent, Cook absent).  Will be on today’s (2/16/17) CCom
agenda.
 
 
The other items on the agenda all came out of the board’s priority list that was
approved by the Commission on January 12th.  They’ll be discussing:
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Non-residential rate structures and economic development rates
Continued to March 15th UAB meeting.
 
GRU’s bills – should we bill stormwater and garbage for the city
Continued to March 15th UAB meeting.
 
 
GREC – should the UAB members sign an NDA regarding the potential purchase of
GREC
Board was split on this issue but voted not to sign an NDA.
 
Evaluation of GM & GRU – the board will make an official statement of their rating of
GRU and Ed’s performance in FY16.
Glowing reviews of Ed’s performance.  Board will write a letter to CCom to express
their support of Ed and the direction of GRU.
 
 
Please let me know if you have any questions.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 








From: Jtexconsult@gmail.com
To: Bielarski, Edward J
Cc: Hayes-santos, Adrian; Shalley, Nicolle M.; Citycomm
Subject: Re: Request for NDA between GREC and City of Gainesville
Date: Tuesday, March 14, 2017 2:23:51 PM


Ed,


Well done to everyone, then. I rarely miss a Sun article, so I'll chalk that one up to
the election madness.


Cheers,


James


On Tue, Mar 14, 2017 at 2:22 PM, Bielarski, Edward J <BielarskiEJ@gru.com>
wrote:


James,


 


Thanks for the support.  The Sun actually discussed the revocation briefly in an article on Sunday
in the local section in which they wrote about GREC’s offer to GRU.  Take a look at it
electronically.  It’s short but pretty fair.


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


From: James Thompson [mailto:jtexconsult@gmail.com] 
Sent: Tuesday, March 14, 2017 2:18 PM
To: Bielarski, Edward J
Cc: Hayes-Santos, Adrian; Shalley, Nicolle M.; citycomm


Subject: Re: Request for NDA between GREC and City of Gainesville


 


Mr. Bielarski,


I commend your revocation of the NDA. I've always supported your work on this
process and the writing you do for the public eye, especially in the Sun. It's the
NDA stuff that has always been a thorn in the roses, so to speak. I know this is
how big deals of this type get done, but as you have recognized wisely, we are in
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a different context here.


 


I wonder if there is a way to publicize this revocation, perhaps a Sun article like
you do. It would put a lot of people at peace, certainly not everyone, but a lot. 


 


After election day today, which is pretty hectic obviously, I'll certainly make it
known in my circles.


 


Regards,


James 


 


On Tue, Mar 14, 2017 at 2:12 PM, Bielarski, Edward J <BielarskiEJ@gru.com>
wrote:


Mr. Thompson,


 


I happened to just open up the e-mail from you asking where the NDA is based on your recent
public notice record request.  This is a little out of protocol, but what the heck I have a pdf of the
NDA, so I’ve just attached it for your review.  BTW, I revoked the NDA 5 days ago, based on the
continuing perception of lack of transparency.


 


Regards, 


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


From: James Thompson [mailto:jtexconsult@gmail.com] 
Sent: Tuesday, March 14, 2017 1:56 PM
To: Hayes-Santos, Adrian
Cc: Bielarski, Edward J; Shalley, Nicolle M.; citycomm
Subject: Re: Request for NDA between GREC and City of Gainesville
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Commissioner Hayes-Santos,


 


You had earlier forwarded my public records request to the CC:ed above, for the
Non-Disclosure Agreement referred to in the GRU Memorandum of Understanding
submitted to GREC, in a mobile-originated email dated February 27th, 2017 from
your HayesSantosA@cityofgainesville.org.


 


I must admit I get a lot of emails and I may have skipped it by mistake, but I
haven't seen that NDA yet. I did a fairly thorough search of my recent emails.


 


Thank You,


James Thompson


352-246-6863


 


 


 


On Mon, Feb 27, 2017 at 2:20 PM, Hayes-Santos, Adrian <HayesSantosA@
cityofgainesville.org> wrote:


I'm forwarding this to our GRU manager and city Attonery who should be able to
get you the information you requested.


Sent from mobile


> On Feb 27, 2017, at 11:26, James Thompson <jtexconsult@gmail.com> wrote:
>
> To Whom It May Concern,
>
> Please consider my prior request for the MOU between GREC and the City
fulfilled. A fellow citizen directed me to the document as sent to one of you in an
email as public record.
>
> I would however like to request the Non-Disclosure Agreement referred to in the
MOU, signed by both parties in November 2016. If this is also in a public record
email, I will accept that forward or attachment as a fulfillment of this request.
>
> Thank You,
>
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> James Thompson
> 352-246-6863


 


 



tel:352-246-6863






From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: FW: Response to revised MOU from GREC
Date: Tuesday, March 14, 2017 10:18:54 AM
Attachments: grec mou rev 5 .docx


Mayor, Commissioners and UAB members,
 
 
Please find the latest communication with Mr. Gordon and GREC.  I was pleased that GREC has
compromised on 7 of the 8 open items, 6 to my satisfaction.  In response I have countered with a
reasonable compromise of a purchase price of $ 715 million and an interest rate contingency spread
of 65 basis points. 
   
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Tuesday, March 14, 2017 10:15 AM
To: 'Jim Gordon'
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: RE: Response to revised MOU from GREC
 
Jim,
 
Although I have a unique flare for expression and can be disarmingly playful at times, it cannot be
denied that I am serious in my pursuit of a mutually beneficial transaction between GREC and GRU. 
Rest assured that my team and I are committed to our current negotiation process. 
 
That said I want to thank you and the GREC Board of Directors for the thoughtful consideration of
the terms and conditions of the MOU.  In your latest communication, I appreciate the Board’s
compromise on seven (7) of the eight (8) issues surrounding the MOU.  This is important as well as
constructive and shows a real willingness to enter into and close a sale for the GREC facility.
 
At this point, I believe we are down to two items; the purchase price and the “spread” on the
interest rate contingency.  Actually, I view these two items as one.  During this process I have
considered the spread as a contingent additional purchase price.  So, when GRU placed the first
written offer on the table at $ 750 million with a 25 basis point (“bp”) spread, I considered that to
equate to a $ 787.5 million worst case offer ($ 750 million plus 25 bps @ $ 1.5 million a bp).
 
On the other hand, the nature of your counter offers have led me to extrapolate that too low a
spread places a higher risk of GRU being able to terminate the transaction during market
disturbances.  It helps me understand why GREC’s latest offer rests at a 75 bp spread. 
Unfortunately, based on my rationale, that still equates to a worst case offer of $ 862.5 million. 
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Marked v. GRECU Rev 54


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifteen fifty million dollars ($71550,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 6575 basis points above the rate as of the time of Execution Date as of the time five days before of Closing GRU may terminate the purchase/sale.  .


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Nothwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute as agreed by the Parties as provided in the Closing documents , and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 1530, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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That’s $ 75 million more under a worst case scenario for GRU than our opening offer.
 
If you understand this viewpoint, I think you will understand that we will need to make one last
compromise in order to close this MOU.  Therefore, I propose that GRU accept the MOU, as written
in your Marked v. GRU Rev 4, except for the following:
 


·         GRU accepts a 65 bp spread as an interest rate contingency.  Based on the latest history of
30 US Treasuries that spread is at a level which will afford GREC reasonable assurance that
the interest rate market will not “crater the deal”.
 


·         In consideration of accepting an additional 15 bps of interest rate risk, GRU accepts a
purchase price of $ 715 million.  From a worst case perspective that values the transaction
at $ 812.5 million ($ 715 million plus 65 bps @ $ 1.5 million a bp).


I strongly believe that these revisions will be acceptable to both the City Commission and the UAB,


although I’d like to extend the approval date until April 15th to insure adequate public discussion.  I
also think this transaction will fulfill the original intention of both parties when you, Jim entered onto
the Gainesville stage.  Speaking of stages, in closing I’ll leave you with some lyrics from one of the
best to perform on stage, Kenny Rogers:
 
 


You've got to know when to hold 'em
Know when to fold 'em


Know when to walk away
And know when to run


You never count your money
When you're sittin' at the table


There'll be time enough for countin'
When the dealin's done


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Monday, March 13, 2017 4:22 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: Re: Response to revised MOU from GREC
 
Ed,
 
Your last two emails to me and the ultimatums contained in those emails have caused the GREC
Board of Directors to question whether there is serious interest for GRU to enter into and close a
sale for the GREC facility.



mailto:jgordon@emienergy.com





 
You approached me with GRU's interest in purchasing the facility. You requested I approach my
Board for the required parameters of a deal. I fulfilled your request and communicated back to you
an acceptable price range and outline of terms. We had several discussions leading up to your first
MOU you sent us on February 21. You inserted a number of terms in that MOU and further revisions
of the MOU that did not mesh with our initial discussions and deal parameters.  Yet, we feel we have
been responsive and flexible in trying to understand your positions and negotiating a deal that is fair
to both parties.
 
     Here is our response to your March 10 email and an attached revised MOU.
 
 
         1. We left the draft as an asset sale but think an entity sale warrants a discussion with your
attorneys. Conceptually we are open to an asset deal, but    would like to discuss this further.
 
          2. We are not going to reduce our $750mm purchase price.
 
          3. We are willing to compromise and tie your interest rate contingency to a rate increase of 75
bps (midway between 100 and 50 bps).
 
          4.  We would also accommodate you on your 4 month request on Exclusivity.
 
          5.  Regarding the Public Records issue, we can accept your language regarding indemnity for
damages, other than GRU’s own legal fees. 
 
           6. GREC and GRU would reserve all rights under the PPA.
 
            7. We would accommodate you on utilizing Florida law rather than New York law.
 
            8. We would agree to extend the expiration of the agreement to March 31, 2017.
 
        You have communicated to your stakeholders that because of your inherent cost of capital
advantages and operational synergies, the purchase of the GREC facility by GRU could produce
hundreds of millions of dollars in savings for your customers. We are prepared to sell you the facility
and allow you to capitalize on this recognized opportunity or we are happy to continue owning and
operating our facility. The one thing we don't want to do is waste yours and our time and resources.
If you are unable to transact at our purchase price and at mutually acceptable terms then we will
have needlessly expended legal and professional fees and created false expectations with our
respective stakeholders.
We look forward to your response.
 
Sincerely,
Jim
 
 







From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Friday, March 10, 2017 at 4:01 PM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>, "Brown,
Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A." <waratukeea@cityofgainesville.org>
Subject: Response to revised MOU from GREC
 
Jim,
 
I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you, on behalf of
GREC.  In spite of the numerous modifications I believe it signifies a heightened level of engagement
between you and the other GREC partners.  If we are to execute a mutually beneficial transaction
between GRU and GREC that continued engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and its customers. 
I sense that you are projecting your inner Jim Croce when he sang his popular song from the 70’s
called, “You don’t mess around with Jim”:


 
“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the mask off the


old Lone Ranger.  And you don’t mess around with Jim.”
 
In all seriousness, I think both organizations have a lot at stake here and I hope you understand from
my viewpoint the concerns I’ve  outlined below:
 


·         Conversion from asset sale to entity or ownership sale – A purchase of anything other
than the Facility is challenging for GRU.  First, it places us in jeopardy of having the value of
the Facility subject to state and local property taxes.  It also may impact the issuance of tax-
exempt bonds.  It will also subject GREC to the highest degree of due diligence, and
indemnification against liabilities of the GREC entity.  Finally, it makes the issue of the 1603
Grant part of the purchased liability, which GRU will not accept.


Furthermore, the current PPA envisioned an asset purchase by incorporating a Purchaser’s
Option to Purchase Facility in Section 27.  There are no references related to a purchase of
GREC vs. the Facility.
 


·         Price movement – I appreciate that you now understand the value of the price you had ($
750 million) before it was gone.  GRU moved the price to $ 725 million though the end of
business today, and it falls to $ 700 million tomorrow.  It’s that Croce’s song again:


“Last week he took all my money and it may sound funny, but I’ve come to get my money
back.”


 
·         Interest rate protection – While I appreciate GREC bargaining for zero interest rate


exposure, its simply not reasonable to expect GRU to absorb 100 basis points of risk
(amounting to $ 150 million).  Therefore, GRU would simply cap its risk at 50 basis points
over current 30 year Treasuries with an ability to terminate the contract.     
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·         Exclusivity – Revising the exclusivity from 7 months to 3 months means that within our 4
month window of executing a definitive contract there will be a month in which GRU and
GREC may not have a final contract, but GREC will be allowed to “shop another buyer”.  
That’s not acceptable.  However, GRU would accept 4 months given that fact that once
under contract those additional 3 months are covered by that contract.
 


·         Public Records - Modifying the provision in which GRU requires GREC to indemnify it
against claims and actions by others against GRU, when GRU has simply carried out GREC’s
designation of information as exempt from public records is simply not fair and equitable.
 


·         Current suspension of withholdings under PPA – GRU will not give up its rights under the
PPA. 
 


·         Law of New York – GREC’s Facility is in Florida.  GRU is in Florida.  Laws governing public
records, real estate, and state environmental laws are in Florida.  Florida it is!
 


·         MOU binding date – With the aforementioned issues, there is very little likelihood that GRU
could gain approval by March 25, 2017 even if we were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU to me, I view
it as largely unresponsive to GRU’s offer and imposing more risk on GRU.  Therefore, I am attaching a
newly revised MOU, which includes revisions GRU can accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing GRU the
ability to terminate with a 50 basis point swing in the market and ii) to structure an asset sale as was
envisioned in the PPA and iii) a seven (7) window to close the transaction this is a great deal for
GREC and will allow GRU to recognize substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people strange to you.”
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Baxley, Robin L.
To: Holt, Carlos L; Bielarski, Edward J
Cc: Locke, Justin M
Subject: RE: CONFIDENTIAL and Exempt MOU & GS Report - CONFIDENTIAL and Exempt - IAW FL St. Title X,


§119.0713 (2)(a) - Ongoing Local Government Audit
Date: Monday, February 27, 2017 3:21:43 PM
Attachments: 160799 gru-grec draft mou 20170302.pdf


Mr. Holt:  A copy of the MOU is attached.  We don’t have an updated Goldman Sachs
report from the last one I sent but expect to in the next day or so.  We’ll send a copy
as soon as we receive it.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Holt, Carlos L 
Sent: Monday, February 27, 2017 2:49 PM
To: Bielarski, Edward J
Cc: Locke, Justin M; Baxley, Robin L.
Subject: CONFIDENTIAL and Exempt MOU & GS Report - CONFIDENTIAL and Exempt - IAW FL St.
Title X, §119.0713 (2)(a) - Ongoing Local Government Audit
 
CONFIDENTIAL & EXEMPT - IAW FL St. Title X, §119.0713 (2)(a) - Ongoing Local Government Audit –
Mr. Bielarski,
 
Please forward me a copy of the GREC MOU and latest Goldman Sachs consulting report.
 
Thanks,
 
 
Carlos L. Holt, CPA, CFF, CFE, CIA, CGAP
City Auditor, City of Gainesville, FL
(352) 334-5020
Effective Auditing: A Key to Quality Government


 
CONFIDENTIAL & EXEMPT - IAW FL St. Title X, §119.0713 (2)(a) - Ongoing Local Government Audit –
 
 


From: Baxley, Robin L. 
Sent: Thursday, February 16, 2017 12:12 PM
To: Holt, Carlos L; Bielarski, Edward J
Cc: Locke, Justin M
Subject: RE: GS Report
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MEMORANDUM OF UNDERSTANDING 
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY 



This MEMORANDUM OF UNDERSTANDING REGARDING 
GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as 
of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal 
corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable 
Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with 
GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU 
for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity 
generating facility that is owned by GREC, located in the City of Gainesville, Florida, and 
known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, 
this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive 
agreement providing for the purchase by GRU and sale by GREC of the Facility and all related 
assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this 
Memorandum constitutes a statement of mutual interest and does not result in any legally 
binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the 
Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive 
agreement for the Transaction that includes the following terms: 



1. Purchase and Sale.  The Transaction will provide for the sale and 
conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of 
the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary 
for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be 
identified and agreed to by the Parties in the definitive agreement, subject to obtaining any 
required third party approvals and consents.  That certain Power Purchase Agreement for the 
Supply of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired 
Power Production Facility between GRU and GREC dated April 29, 2009, together with its 
related amendments, shall be terminated at Closing of the Transaction (“Closing.”)  



2. Price.  The purchase price and terms of payment will be seven hundred 
fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility 
system revenue bonds issued by the City of Gainesville, Florida with an interest rate not to 
exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at 
Closing.  Should the interest rate assumed in the Purchase Price exceed the rate specified above, 
the Parties agree that the Purchase Price will be reduced proportionately. 



3. Negotiation.  The Transaction will be subject to the negotiation and 
execution of a definitive agreement and associated legal documents.  Negotiations will begin 
with a proposed asset purchase agreement supplied by GRU.  The Parties will use best efforts to 
complete negotiations and agree upon a definitive agreement for execution not later than four (4) 
months after the Execution Date, and to achieve Closing not later than seven (7) months after the 
Execution Date. 
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4. Diligence.  The Transaction will be subject to the satisfactory completion 
by GRU of customary due diligence.  Effective as of the Execution Date and subject to the 
provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of 
the diligence process to facilitate timely access for GRU and its representatives to the Facility 
and other Assets, and to the books and records of GREC and the third party operator of the 
Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require 
that representatives of GREC be present in any meetings that representatives of GRU may have 
with the Facility operator or other third parties. 



5. Exclusivity.  Until ten (10) months after the Execution Date, or such later 
date as may be specified in a definitive agreement executed by the Parties (the “Expiration 
Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility 
and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, 
directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any 
Assets to any other party or parties, or (b) engage in discussions (whether solicited or 
unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer 
from, any person or entity (other than GRU) relating to the possible acquisition of or investment 
in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC 
will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on 
its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of 
GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar 
to, or that would preclude, the Transaction), and the terms and conditions of any such offer or 
expression of interest. 



6. Public Records and Confidentiality.  This Memorandum is a public record 
that will be disclosed to the public and discussed during public meetings of the Gainesville City 
Commission (“Commission”).  This Memorandum does not disclose any confidential verbal 
discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of 
November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties 
each acknowledge and confirm their obligations under the NDA, and further expressly confirm 
that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject 
to the NDA.  The Parties also confirm that the definitive agreement for the Transaction will be 
subject to Commission approval, and will be a public record that will be disclosed to the public 
and discussed during public Commission meetings.  Should either Party reasonably believe that 
specific written information provided in connection with this Memorandum or through due 
diligence, or included in the definitive agreement or otherwise provided in connection with the 
Transaction falls within a specific exemption under Florida’s Public Record laws, the Party 
transmitting or providing such information shall submit such information to the receiving Party 
in a separate envelope that includes a general description of the information together with a 
reference to the specific Florida Statute or other law that deems such materials exempt from 
public disclosure.  The receiving Party will not warrant or guarantee that information designated 
by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and 
the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the 
transmitting Party.  If the receiving Party receives a public records request for any information 
that the transmitting Party has designated as exempt, the receiving Party will notify the 
transmitting Party through email notice.  The transmitting Party shall have two (2) business days 
after receipt of such notice to file any necessary court documents to prevent the disclosure of the 
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information, at the sole expense of the transmitting Party.  If the transmitting Party timely files 
the necessary court documents, the receiving Party will not disclose the information until the 
conclusion of any proceedings.  If the transmitting Party fails to comply with any of the 
requirements in this section or fails to file any necessary court documents to prevent the 
receiving Party from disclosing materials as described herein, such failure shall be deemed as a 
waiver by the transmitting Party to the claim that any materials submitted by the transmitting 
Party constitute exempt information. The transmitting Party agrees that its designation of 
information as exempt may be challenged in court by any person or entity.  The transmitting 
Party agrees to indemnify and defend the receiving Party, its employees, agents and officials 
("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, 
related to the transmitting Party’s designation of materials as exempt and to hold harmless the 
Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for 
costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising 
out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree 
that any information provided, including any materials designated as exempt, will be distributed 
to members of staff, management and the relevant board and Commission members for 
evaluation and consideration of the Transaction. 



7. Dispute.  The Parties are engaged in an arbitral proceeding conducted 
under American Arbitration Association (“AAA”) procedures that is pending in AAA 
Case No. 01-16-0000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims 
asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply 
of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired Power 
Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing 
shall occur, the Parties intend that the Closing would settle and resolve all claims and 
counterclaims in the Dispute that are then pending and have not been finally adjudicated by the 
arbitrator without any payments owed from either Party to the other, except such payments as 
shall be made in respect of the Transaction at the Closing, and the Parties would execute the 
appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum 
does not operate to stay the Dispute and to that end shall have no effect on any claims and 
counterclaims that are finally adjudicated by the arbitrator between the Execution Date and 
Closing.   



8. Reservation of Rights.  The Parties’ execution of this Memorandum and 
their negotiation of the Transaction and associated discussions and communications constitute 
negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, 
and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights 
and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party 
enters into this Memorandum and engages in negotiations and activities in connection with the 
Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness 
of a potential settlement as a result of the Closing as contemplated by Section 7 above. 



9. Miscellaneous.  This Memorandum shall be governed by, and construed in 
accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an 
authorized management representative of GRU and by an authorized representative of GREC 
and, if so executed, the management representative of GRU shall present this Memorandum to 
the Commission for approval.  This Memorandum shall not be effective until approved and 











executed by the Commission.  The Sections of this Memorandum that are binding (as specified 
in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit 
of and be enforceable by the Parties and their successors and assigns.  This Memorandum may 
be executed by facsimile or by documents sent in PDF via email and in any number of 
counterparts, all of which together shall constitute a single instrument and shall be considered an 
original for all purposes.  It shall not be necessary that any counterpart be signed by each Party 
so long as each Party shall sign at least one counterpart. 



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be 
executed by their respective, duly authorized representatives as of the Execution Date. 



THE CITY OF GAINESVILLE, FLORIDA, 
D/B/A/ GAINESVILLE REGIONAL 
UTILITIES 



Recommended for approval by GRU 
Management 



By:       
Name:       
Title:       



 



Approved by the City Commission 



By: ______________________________ 



Name: Lauren Poe 



Title: Mayor 



 



For GRU:  Approved as to form and legality: 



By:       
Name:       
Title:       



GAINESVILLE RENEWABLE ENERGY 
CENTER, LLC 



 



By:       
Name:       
Title:       



 



 



 



 



 


















Mr. Holt:
 
Per your request, attached please find a copy of the Goldman Sachs report.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
From: Holt, Carlos L 
Sent: Thursday, February 16, 2017 11:04 AM
To: Bielarski, Edward J
Cc: Locke, Justin M
Subject: GS Report
 
Mr. Bielarski,
 
Please send me the Goldman Sachs report on the GREC purchase for review. I haven’t seen it yet.
 
PS As I indicated earlier, I’m in the early stages of my own project to determine value and risk
scenarios for the possibility of a purchase.
 
 
Carlos L. Holt, CPA, CFF, CFE, CIA, CGAP
City Auditor, City of Gainesville, FL
(352) 334-5020
Effective Auditing: A Key to Quality Government


 
 
 








From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Tuesday, November 15, 2016 5:08:10 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transaction is awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction             Cardholder              Card Name
Amount                  Posted                  Last 4
----------------------- ----------------------- -----------------------
TXN00117115             ROBIN BAXLEY            ROBIN L BAXLEY
$233.00                 2016-11-14              3600


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------



mailto:worksnoreply@works.com

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

https://payment2.works.com/works/sc/$cnZXq

http://www.bankofamerica.com/worksonline






From: Orlando, Annie
To: Bielarski, Edward J
Subject: Re: Executed GREC/GRU MOU
Date: Friday, March 10, 2017 7:41:39 AM


The attachment from Mr. Gordon is missing. Is it possible to get a copy?


Thanks, 
Annie


Sent from my iPad


On Mar 9, 2017, at 11:38 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Mayor, Commissioners and UAB members,


I am in receipt of GREC's revision of the MOU I sent Mr. Gordon last
Sunday.  I have briefly reviewed the document and will review it with my
team, but here is my preliminary read:


GREC wants to sell the entity not assets, which is problematic for GRU. 


GREC would now like the previous offer of $ 750 million vs. GRU's new
offer of $ 725 million, which goes down to $ 700 million at the close of
business tommorrow.


GREC has reduced the exclusivity period to 3 months, which is shorter
than the 7 months we have to complete the transaction.  This is a math
problem, which does not compute.


GREC has converted the interest rate protection at 3.75 percent to an
option on GRU 's part to terminate if 30 year US Treasuries rise 100 basis
points over the current 3.11 percent.  Quite frankly, GRU doesn't value
US Treasuries as much as the MMD index which tracks 30 year tax-
exempt bond rates on AAA bonds.  The 100 basis point spread is too
large and it's the wrong index.


GREC has elected not to indemnify the city in any actions taken against
the city when the city simply acts on GREC's designation of any
information as exempt from sunshine.  That's unacceptable.


GREC wants GRU to agree to stop withholding amounts from bills until
closing.  GRU needs to continue exercise its rights under the PPA.


GREC wants the contract to be governed by the laws of New York.  I love
New York, but Give me Florida.


Let me remind you that I have not fully reviewed this revised MOU and I
will be spending time going over it with staff.  However, I still want you
all to know what I know.  
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Ed B


Sent from my iPad


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Subject: Fwd: Executed GREC/GRU MOU


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Jim Gordon" <jgordon@emienergy.com>
Subject: Executed GREC/GRU MOU


Ed,


Attached please find an MOU executed by GREC on
terms that have been authorized by its board.
Also attached is a version marked to changes from
your prior draft.
I’m confident that this MOU would result in a
mutually beneficial transaction that would save
GRU’s ratepayers hundreds of millions of dollars.
I look forward to hearing from you.


Best regards, 


Jim
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From: Baxley, Robin L.
To: Dl_gru_leadershipteam
Cc: Dl_gru_execassist
Subject: UAB 2/15/17 Agenda Mod
Date: Thursday, February 09, 2017 2:03:25 PM
Attachments: uab 2.15.17 meeting agenda - modified.pdf


The agenda for the 2/15/17 UAB meeting has been modified as follows:
 
Added Item #160752 - Retention of Norton Rose Fulbright to Advise the City in the
Review of Legal Issues Associated with a Potential Purchase or Other Beneficial
Transaction Involving the Gainesville Renewable Energy Center Facility
 
The revised agenda is attached.
 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
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CALL TO ORDER



ROLL CALL



ADOPTION OF THE AGENDA



APPROVAL OF MINUTES



160750. UAB January 18, 2017 Meeting Minutes (B) 



RECOMMENDATION Approve minutes as drafted.



160750 UAB 1.18.17 Meeting Minutes 20170215



CITIZEN COMMENT



STATE OF THE UTILITY



160742.  State of the Utility (B)



RECOMMENDATION Receive information and metrics regarding GRU's 



operations.



160742 UAB Operations Report 2017Jan 20170215



OLD BUSINESS



150907. Draft Rules of the Utility Advisory Board (B)



Explanation: At their January 18, 2017 regular meeting, the Board requested that the 



Board Attorney further revise their draft rules.



RECOMMENDATION Review draft rules.
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150907 Board Logistics Matrix 20160412



150907 UAB Draft Rules 20160504



150907 UAB Rules of Order - Draft  20160504



150907 UAB Draft Rules 20160720



150907 UAB Draft Rules 20161116



150907 UAB Draft Rules 20161201



150907 UAB Draft Rules 20170118



150907 UAB Draft Rules-Orlando Revision 20170118



150907 Draft Rules of Procedure - UAB 20170215



NEW BUSINESS



160267. Murphree Water Treatment Plant Electrical Upgrade (B)



 



Explanation: The Murphree Water Treatment Plant (WTP) is the sole source of 



drinking water for 189,000 GRU customers daily. The treatment 



equipment used to produce drinking water is primarily powered by 



electricity. The electrical equipment for the most critical water treatment 



equipment was installed with the original plant in 1975.  The equipment 



has reached the end of its functional life and spare parts are not readily 



available for this equipment. Several electrical components have 



recently failed resulting in time intensive and expensive repairs.  GRU 



must replace and upgrade the power system components to ensure 



reliable and safe drinking water service to its customers. 



The Murphree Water Treatment Plant Electrical Upgrade includes a new 



building with associated electrical equipment to power and control the 



existing plant processes. In 2015 the City Commission approved a 



contract with CH2M for design of the electrical system upgrades. Design 



was completed in 2016 and an informational item was presented to the 



Utility Advisory Board (UAB) and City Commission in September 2016 to 



explain the proposed evaluated bidding process. The project is now 



entering the construction phase. 



An Invitation to Bid was issued by GRU Purchasing to thirty-three (33) 



contractors and was posted on GRU’s web page. A mandatory pre-bid 



meeting was held. Seven bids were received, four as no bids. Bids were 



evaluated based on pricing, experience, project approach, safety, small 



business, and local preference. Ortega Industrial Contractors, Inc. 



provided the best evaluated bid. A tabulation of the bids received is 



attached for reference.



The construction contract is proposed to be awarded for $7,937,885. 



The total construction phase cost is estimated at $11,000,000 which 



includes outside engineering services, owner direct purchases, and 



GRU staff time.  The construction phase has been planned in the water 



Fiscal Note:
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system capital budget over a 3 year period.



RECOMMENDATION Staff recommends that the City Commission: 1) 



authorize the General Manager, or his designee, 



to execute a contract with Ortega Industrial 



Contractors, Inc., subject to approval by the City 



Attorney, for the construction of the Murphree 



Water Treatment Plant Electrical System Upgrade 



Project; and 2) approve the issuance of a 



purchase order to Ortega Industrial Contractors, 



Inc. for the project in the amount of $7,937,885 



subject to approval of the City Attorney as to form 



and legality, subject to the final appropriation of 



funds.



160267 CH2M Elec Eval Facilities Asmt 2016.08.17



160267 Murphree Water Plant Elec Upgrade Pres 20160817



160267 CH2M Elec Eval Facilities Asmt 20160901



160267 Murphree Water Plant Elec Upgrade Pres 20160901



160267 MWTP Bid Tab wPricing 20170215



160267 MWTP Electric Upgrade Presentation 20170215



160752. Retention of Norton Rose Fulbright to Advise the City in the Review 



of Legal Issues Associated with a Potential Purchase or Other 



Beneficial Transaction Involving the Gainesville Renewable Energy 



Center Facility (NB)



Explanation: In late October 2016, GRU Management, GREC Management and 



counsel for both parties participated in mediation in a good faith effort to 



resolve the pending arbitration between the parties (AAA Case No. 



01-16-000-8157).  Although a settlement was not reached, the mediation 



did result in a continued dialog between the General Manager for 



Utilities and the President of GREC to explore a potentially mutually 



beneficial transaction.  As GRU Management works to analyze the 



feasibility and structure of any such transaction, legal counsel with 



expertise in renewable energy power purchase agreements, utility 



acquisitions, permitting, tax and project finance structures will be needed 



to advise the City of legal issues associated with a potential purchase or 



other beneficial transaction involving the GREC facility.   The City 



Attorney’s Office assisted GRU Management in interviewing several 



large firms that have such expertise and capacity.  As a result of that 



process, GRU Management desires to retain the firm of Norton Rose 



Fulbright to advise the City in its review and evaluation of potential 



transactions related to the GREC PPA.



The rates quoted by Norton Rose Fulbright are hourly rates of $850 and 



tax counsel hourly rates of $1000. It is unknown at this time how many 



hours of work will be requested of outside counsel. Funding for outside 



counsel will be paid either from GRU budgeted funds for legal expenses 



Fiscal Note:
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or from unanticipated cost savings that GRU realizes.



RECOMMENDATION Authorize the Office of the City Attorney, on behalf 



of GRU, to retain Norton Rose Fulbright for 



representation of the City in the review of issues 



associated with a potential purchase or other 



beneficial transaction involving the GREC facility.



160743. Professional Services Agreement Extension for Financial Advisory 



Services (NB)



 



Explanation: GRU employs the services of a financial advisor to assist in developing 



and implementing strategies to meet the Utility’s long-term capital 



financing needs. The financial advisor supports staff in evaluating 



financial options, helps with technical aspects of designing financial 



arrangements and instruments, and aids in representing the Utility’s 



interest in financial market dealings. Due to the significance of 



information provided by a financial advisor, it is imperative that GRU 



receive information from the most experienced and knowledgeable 



public utility financial advisory firm.



Public Financial Management, Inc. (PFM) has served as GRU’s financial 



advisor since 2006, after being selected as a result of an extensive, 



competitive evaluation process. The current contract received 



authorization from the City Commission on January 19, 2012 to enter 



into a five year contract with PFM. The contract is set to expire on March 



31, 2017, unless earlier amended. The contract provides for up to 



five-years of contract amendments upon mutual agreement of the 



parties and negotiation of the contract prices. Given the current 



economic environment, PFM’s knowledge and experience with the 



complexity of GRU’s structure and PFM’s solid past performance, staff 



believes that it is in GRU’s best interest to retain PFM’s services for the 



extensive resources they offer.



A proposed monthly retainer fee of $5000.00 per month is competitive in 



the industry. Other fees for bond, investment, and project expenses are 



paid based on established rates and the project requirements on an 



as-needed basis.



Funds are available in the FY 2017 budget and will be requested in 



subsequent year budgets.



Fiscal Note:



RECOMMENDATION The City Commission: 1) authorize the General 



Manager, or his designee, to negotiate and 



execute up to five (5) years of contract 



amendments with Public Financial Management, 



Inc. for Financial Advisory Services, subject to the 



approval of the City Attorney as to form and 



legality; and 2) approve the issuance of purchase 



orders to Public Financial Management, Inc. in 
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amounts not exceeding $120,000 for each year of 



the contract amendment pending final 



appropriation of funds for each fiscal year.



160745. Visit Rate Structures for Both Relief and Economic Opportunity (B)



 



Explanation: At their February 1, 2015 subcommittee meeting, the board members 



who were present discussed this item from their Commission-approved 



priority list.  After discussion and input from staff, they agreed to bring a 



recommendation back to the full Board to postpone study of residential 



electric rates until a future date and to proceed with study of 



non-residential electric rate structures. They asked staff to give a 



presentation to the full Board on GRU's present electric rate structure.



RECOMMENDATION 1)  Hear a presentation from staff



2)  Vote on whether to focus only on 



non-residential electric rate structures at this time.



160745 Overview of Electric Rates 20170215



160747. GRU Bills (B)



 



Explanation: In a discussion of rate structures at the February 1, 2017 subcommittee 



meeting, the subject arose of stormwater and garbage being included on 



GRU customers' bills. As those two services are provided by General 



Government and not GRU, there is concern that customers don't realize 



that they are not part of their total energy bill.  The members who were 



present agreed to have a discussion with the full Board on whether 



these services should be included on GRU's bills or billed through some 



other avenue.



RECOMMENDATION Discuss.



160747 Sample Bill 2016Dec 20170215



160748. Evaluation of GRU and General Manager Ed Bielarski (NB)



Explanation: At their February 1, 2017 subcommittee meeting, the members who 



were present discussed the upcoming evaluation of General Manager 



Ed Bielarski.  They decided that the Board should make a formal 



statement with their own assessment of the 2016 performance of Mr. 



Bielarski and GRU in general, and agreed to bring it to the full Board for 



discussion.



RECOMMENDATION Discuss.
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160749. Non-Disclosure Agreement for GREC (B)



 



Explanation: In an email on February 3, 2017, UAB Chair Darin Cook expressed to 



the Board that they should consider signing non-disclosure agreements 



regarding conversations about GREC.



RECOMMENDATION Discuss.



160749 Email from D.Cook re GREC NDA 20170215



160749 Email from E.Bielarski re GREC NDA 20170215



MEMBER COMMENT



CITIZEN COMMENT



NEXT MEETING DATE



March 15, 2017



ADJOURNMENT
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From: Ray Washington
To: Citycomm
Cc: Dl_utility Advisory Board; Bielarski, Edward J; Locke, Justin M; Brown, Thomas R; Holt, Carlos L
Subject: GREC behind the scenes
Date: Sunday, March 05, 2017 11:28:36 PM


Commissioners,


This, soon, will be the week that was.
 
By Friday, GREC front-man James Gordon will have signed
today’s latest version of a behind-closed-doors verbally-
negotiated non-binding Memorandum of Understanding. Or he
will not. 
 
If he does sign it, the fast-track public “vetting” of the proposed
$725 million GREC buyout deal, such as it will be, will
commence.  If he does not sign it, GRU General Manager Ed
Bielarski may find himself staring down the gun barrel of
Gainesville-style utility governance politics as one or more new
City Commissioners take office and a challenging 2018 fiscal
year budget process looms. Mr. Gordon understands this.
 
Even as Mr. Gordon has managed to bind the City’s utility
executives, in-house counsel and financial advisor to an
agreement to keep details of all verbal negotiations secret from
this Commission, Utility Advisory Board and the public,
GREC’s legal hired guns and factotums (paid with GRU
customer money) have done their homework on
Commissioners, GRU executives and some citizens.
 
Nearly a year ago, GREC’s Tallahassee lawyer Jay Lavia had
delivered to City Clerk Kurt Lannon (copy to City Attorney
Nicolle Shalley) a public records request for all post-2014
documents or other records in any way relating to GREC or its



mailto:raywashingtonlaw@gmail.com

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=citycomm

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=dl_utilityadvisoryboard

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=lockejm

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=browntr

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=holtcl





power plant that Mr. Bielarski had received from or provided to
22 named individuals (including some of you, and me), all City
or GRU counsel (including Winston & Strawn) and a Gainesville
wood waste recycling company driven to bankruptcy by GREC’s
refusal to honor the terms of a 10-year-wood supply contract.
 Attorney LaVia and members of his law firm had teamed up
with GRU’s City Attorney’s office counsel seven years ago to
suppress as a GREC “trade secret” a February 2009 external
report commissioned by GRU to analyze GREC’s billion-dollar
fixed payment increase ultimately approved by the City
Commission. That report (the so-called “Haddad” report) paid
for by GRU customers, but kept secret from Gainesville
residents’ City Commissioner representatives, had analyzed
GREC’s proposed going-forward construction-cost adjustment
index and applied it backward to the period between GREC’s
binding proposal in 2008 and February 2009 and concluded that
if the financial terms of the binding proposal were to be altered,
GRU fixed cost payments to GREC should be reduced, not
increased.
 
GREC has benefitted from later records demands that included
personal and family information about Mr. Bielarski and his
GRU leadership team, even as GREC has, so-far, successfully
resisted GRU arbitration discovery requests for GREC plant
manufacturing, construction, repair, maintenance and operation
records – or succeeded in having such GRU discovery rights
delayed, with the concurrence of the City Attorney.  The latest
revised versions of the as-yet-unsigned Memorandum of
Understanding – both the $750 million Friday amended version,
and today’s $725 million amended version – contain new Section
7 (arbitration “dispute”) concessions, requiring GRU to file







documentation with the arbitrator to effectuate a formal stay
with respect to future filing of discovery motions, or already
filed discovery motions that relate to matters to be resolved at
evidentiary hearing (i.e., not resolved by non-evidentiary
summary judgment).  This language may not have been deemed
by Mr. Gordon sufficient to fully waive GRU’s discovery rights.
 
Mr. Gordon is the beneficiary of this Commission’s rejection of
the Navigant Consulting Recommendation #17 (that future
negotiations be recorded so as to avoid the risk of repetition of
the past GREC negotiating fiascos). The public will never know
anything about the discussions that resulted in the MOU
memorializations now on the table, or not on the table,
depending on whether Mr. Gordon signs or continues to
negotiate in the shadows.  The Utility Advisory Board is forever
prohibited from learning about the back and forth negotiations
that have taken place between and among Mr. Bielarski and his
team and Mr. Gordon and his team and Ms. Shalley (though not
Winston & Strawn counsel, who have apparently not signed a
non-disclosure agreement and therefore have been kept in the
dark about the recent negotiations). Members of this
Commission will also never know, unless you are willing to sign
a non-disclosure agreement that restricts your performance of
your duties to the public.
 
Meanwhile, the clock is ticking on the week that soon will be the
week that was. An electric rate hike seems likely, unless the City-
Attorney-supervised GRU-GREC arbitration process results in
significant rulings in GRU’s favor before the budget process
concludes. This is unlikely, in my view, not so much because of
the merits or lack of merits of the competing 14 arbitration
claims (about which I have views that I have kept to myself), but







because GRU’s discovery rights remain unexercised. Mr.
Gordon understands this. Do you?








From: Bielarski, Edward J
To: Cottle, Lisa A.; Mccarty, Rich; Shalley, Nicolle M.; Hinton, Paula W.
Subject: RE: Draft MOU - v2
Date: Friday, March 03, 2017 12:36:33 PM


Lisa,


Thank you for that opinion.  As you all are aware, this a high profile issue for GRU and a very important
issue for the Gainesville public.  I will send you a copy of the MOU so that you can make sure that you
are ok with the language.


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: Cottle, Lisa A. [mailto:LCottle@winston.com]
Sent: Friday, March 03, 2017 11:21 AM
To: McCarty, Rich; Shalley, Nicolle M.; Hinton, Paula W.
Cc: Bielarski, Edward J
Subject: RE: Draft MOU - v2


I don't have the newest version, but my understanding was the same as Nicolle describes below.  The
stay we agreed to so far is just to get to an MOU.  I don't think you need to address that short stay in
the MOU at all.  I'm happy to review the MOU if someone sends it to me.  I only have the version that
we worked on last week.  For some reason it did not come through with Paula's email earlier today.


Lisa


-----Original Message-----
From: McCarty, Rich
Sent: Friday, March 03, 2017 8:08 AM
To: Shalley, Nicolle M. <shalleynm@cityofgainesville.org>; Hinton, Paula W. <PHinton@winston.com>
Cc: Bielarski, Edward J <BielarskiEJ@gru.com>; Cottle, Lisa A. <LCottle@winston.com>; McCarty, Rich
<RMcCarty@winston.com>
Subject: RE: Draft MOU - v2


Nicolle,


I tried giving you a call in regards to your email.  I am available to discuss what was agreed to if I can
help dispel any confusion.  My direct line is 713.651.2640.


Rich


Rich McCarty
Associate                    
Winston & Strawn LLP
T: +1 (713) 651-2600
D: +1 (713) 651-2640
F: +1 (713) 651-2700
http://www.winston.com


-----Original Message-----
From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Friday, March 03, 2017 9:28 AM
To: Hinton, Paula W. <PHinton@winston.com>
Cc: Bielarski, Edward J <BielarskiEJ@gru.com>; McCarty, Rich <RMcCarty@winston.com>; Cottle, Lisa
A. <LCottle@winston.com>
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Subject: Re: Draft MOU - v2


Hello all - I think there is some confusion (which may be solely on my end?) - but my understanding is
that what Paula worked on is a brief, very limited scope stay to allow the parties to get to a signed
MOU. In contrast, the language in the draft MOU (which won't become effective until CCOM approval) is
intended to allow a longer, broader stay of non-SJ matters to allow the parties to get to a signed
agreement.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (office phone)


On Mar 3, 2017, at 9:15 AM, Hinton, Paula W.
<PHinton@winston.com<mailto:PHinton@winston.com>> wrote:


Okay, got it open.  It should say that the only items stayed are the “conduct of depositions and the
expert report deadlines if and when approval of the MOU is obtained from the Commission and the
Advisory Board”.


There are applications for subpoenas pending too that are not technically motions so we want to say
what is stayed….thanks all..copying Rich here too who worked with me on the language with Phelan.


Paula W. Hinton


Partner


T: +1 (713) 651-2600


D: (713) 651-2663


M: (713) 504-6530


M: (832) 202-8648
F: (713) 651-2700


www.winston.com<http://www.winston.com/>


<image003.jpg>


From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Thursday, March 02, 2017 6:31 PM
To: Bielarski, Edward J <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
Cc: Hinton, Paula W. <PHinton@winston.com<mailto:PHinton@winston.com>>
Subject: Draft MOU - v2


Hello Ed – Per our discussion.  After Paula has reviewed Section 7, feel free to transmit.  Remember to
include the City Commission on your transmittal email to GREC, as that seemed to be their direction
today.


Hello Paula – Please review Section 7 to confirm whether it is consistent with our earlier discussion, if
not, please revise accordingly.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)


Under Florida law, emails and email addresses are public records and subject to disclosure upon
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request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone.


NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received
this email in error, please immediately reply to the sender, then delete the email.  Thank you.


________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.








From: Bielarski, Edward J
To: Jim Gordon
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: MOU revision
Date: Sunday, March 05, 2017 10:10:41 AM
Attachments: grec mou rev 3 - final.docx


Jim,
 
 
As I enjoy sitting in my office, drinking a decaf coffee on a sunny and utterly magnificent morning
here in Gainesville, I can’t help but reflect on why GREC hasn’t executed what my team and I believe
is a fair and equitable memorandum of understanding from GRU.  All of our  analysis shows that $
750 million is within the high end of the net present value of your future cash flow from the plant. 


On our part, it provides appropriate savings to our customers and enough funds to drive our 21st


century utility model.  From where I come from it’s a “win-win-win”.
 
Speaking of where I come from, my wife and I were surprised this Saturday by an unexpected visit by
a couple of old friends from Pittsburgh.  We had a great time taking them around town and extolling
life in Gainesville.  When Melinda and I got back home, we both expressed a sense of rekindling with
old spirits and realizing that sometimes you don’t know what you got ‘till its gone.  That’s a powerful
message.
 
Given both our ages, I’m sure you remember the wonderful Joni Mitchell’s rendition of Big Yellow
Taxi in which she sings, ”They paved paradise and put up a parking lot..”  The underlying
environmental message is so apt today, but the lyric that comes to my mind is:


 
Don’t it always seem to go, that you don’t know what you got ‘til its gone.


 
In that spirit, let me help you understand the realization of the value of the MOU I sent to you on


February 17th and revised this past Friday:  GRU hereby revises the purchase price downward to $


725 million and if not accepted by this Friday, March 10th the purchase price will be revised further
downward to $ 700 million.
 


I’ll leave you with the full set of lyrics from Joni Mitchell’s song:


"Big Yellow Taxi"


They paved paradise
And put up a parking lot


With a pink hotel, a boutique
And a swinging hot SPOT


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred twenty five fifty million dollars ($72550,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the total interest costrate assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced proportionately by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party may terminate the purchase/sale.  If the MOU is not executed by GREC by March 10, 2017 the purchase price and terms of payment will be seven hundred million dollars ($ 700,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issues by the City of Gainesville, Florida with total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at closing.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU GREC.  The Parties will use best commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten seven (107) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA. ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two no longer than five (52) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on any claims and counterclaims those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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They took all the trees
And put them in a tree museum
Then they charged the people


A dollar and a half just to see 'em
Don't it always seem to go,


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


Hey farmer, farmer
Put away that DDT now


Give me spots on my apples
But LEAVE me the birds and the bees


Please!
Don't it always seem to go


That you don't know what you've got
‘Til its gone


They paved paradise
And put up a parking lot


Late last night
I heard the screen door slam


And a big yellow taxi
Come and took away my old man


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


I said
Don't it always seem to go


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot


 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Bielarski, Edward J
To: Shalley, Nicolle M.
Subject: Fwd: GREC - GRU MOU 3-21.pdf
Date: Tuesday, March 21, 2017 9:32:40 PM
Attachments: att00001.htm


grec - gru mou 3-21.pdf


Let me know what you think.  It looks like the stay issue is resolved and the
withholding are restricted to claims or pending claims in the dispute and the
retention cap is $ 7.4 mm but not a credit.  Let's talk in morning.


Sent from my iPad


Begin forwarded message:


From: Jim Gordon <jgordon@emienergy.com>
Date: March 21, 2017 at 8:44:24 PM EDT
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>, "Brown, Thomas R"
<BrownTR@gru.com>, Al Morales <AMorales@emienergy.com>, Dennis
Duffy <dduffy@emienergy.com>, "shalleynm@cityofgainesville.com"
<shalleynm@cityofgainesville.com>, "Locke, Justin M"
<LockeJM@gru.com>
Subject: GREC - GRU MOU 3-21.pdf


Ed,
Attached is a revised version of the MOU, marked against GRU rev 11.
The first change is that we have reverted the language in Section 7(b)
regarding future withholdings, to the language which had been previously
suggested by GRU and included by GRU in prior drafts. We have also
made two other minor changes to clarify the intent that the Retention
Cap credit would be realized through retention of those previously
withheld funds under the PPA. 
We believe that these changes are in keeping with our mutual
understanding.
Regards,
Jim
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GREC version 3/21 marked from GRU rev 11 Marked from GREC version sent 3/20/17 at 



3:45pm MEMORANDUM OF UNDERSTANDING 



REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY 



This MEMORANDUM OF UNDERSTANDING REGARDING 



GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated 



_________________, 2017 (“Execution Date”) between the City of Gainesville, Florida, a 



municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville 



Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and 



collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an 



offer from GRU for the proposed purchase by GRU and sale by GREC of that certain biomass 



electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, 



and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both 



parties, this Memorandum evidences the Parties’ intent to cooperate in good faith to negotiate a 



definitive agreement (the “Purchase and Sale Agreement”) providing for the purchase by GRU 



and sale by GREC of the Facility and all related assets, as identified in such agreement (the 



“Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual 



interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 



below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a 



mutually acceptable definitive agreement for the Transaction that includes the following terms: 



1. Purchase and Sale.  The Transaction will provide for the sale and 



conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of 



the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary 



for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be 



identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining 



any required third party approvals and consents.  That certain Power Purchase Agreement for the 



Supply of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired 



Power Production Facility between GRU and GREC dated April 29, 2009, together with its 



related amendments (the “PPA”), shall be terminated at Closing of the Transaction (“Closing”).  



2. Price.  The purchase price and terms of payment will be seven hundred  



fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility 



system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will 



be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis 



points (measured as the difference between the rate on the Execution Date and the rate on the 



day that is five days before Closing), GRU may terminate the Transaction and cease negotiations 



thereof.  



3. Negotiation.  The Transaction will be subject to the negotiation and 



execution of a Purchase and Sale Agreement and associated legal documents.  Negotiations will 



begin with a proposed asset purchase agreement supplied by GREC on or before 



________________, 2017.  The Parties will use commercially reasonable efforts to complete 



negotiations and agree upon a Purchase and Sale Agreement for execution not later than four (4) 
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months after the Execution Date, and to achieve Closing not later than seven (7) months after the 



Execution Date. 



4. Diligence.  The Transaction will be subject to the satisfactory completion 



by GRU of customary due diligence.  Effective as of the Execution Date and subject to the 



provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of 



the diligence process to facilitate timely access for GRU and its representatives to the Facility 



and other Assets, and to the books and records regarding the Facility and other Assets of GREC 



and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges 



and agrees that GREC has the right to attend any meetings that representatives of GRU may have 



with the Facility operator or other third parties. 



5. Exclusivity.  Until four (4) months after the Execution Date, or such later 



date as may be specified in a Purchase and Sale Agreement executed by the Parties (the 



“Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of 



the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its 



behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility 



or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or 



unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer 



from, any person or entity (other than GRU) relating to the possible acquisition of or investment 



in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this 



Memorandum shall not create any additional restriction on upstream transfers that are not 



already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly notify 



GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of 



any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility 



or any Assets (or enter into any other transaction that is substantially similar to, or that would 



preclude, the Transaction), and the terms and conditions of any such offer or expression of 



interest. 



6. Public Records and Confidentiality.  This Memorandum is a public record 



that will be disclosed to the public and discussed during public meetings of the Gainesville City 



Commission (“Commission”).  This Memorandum does not disclose any confidential verbal 



discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of 



November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”) and 



terminated by GRU effective March 14, 2017.  The Parties also confirm that the Purchase and 



Sale Agreement for the Transaction will be subject to Commission approval, and will be a public 



record that will be disclosed to the public and discussed during public Commission meetings.  



Should either Party reasonably believe that specific written information provided in connection 



with this Memorandum or through due diligence, or included in the Purchase and Sale 



Agreement or otherwise provided in connection with the Transaction falls within a specific 



exemption under Florida’s Public Record laws, the Party transmitting or providing such 



information shall submit such information to the receiving Party in a separate envelope that 



includes a general description of the information together with a reference to the specific Florida 



Statute or other law that deems such materials exempt from public disclosure.  The receiving 



Party will not warrant or guarantee that information designated by the transmitting Party as 



exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer 



no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the 
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receiving Party receives a public records request for any information that the transmitting Party 



has designated as exempt, the receiving Party will notify the transmitting Party through email 



notice.  The transmitting Party shall have no longer than five (5) business days after receipt of 



such notice to file any necessary court documents to prevent the disclosure of the information, at 



the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary 



court documents, the receiving Party will not disclose the information until the conclusion of any 



proceedings.  If the transmitting Party fails to comply with any of the requirements in this section 



or fails to file any necessary court documents to prevent the receiving Party from disclosing 



materials as described herein, such failure shall be deemed as a waiver by the transmitting Party 



to the claim that any materials submitted by the transmitting Party constitute exempt information. 



The transmitting Party agrees that its designation of information as exempt may be challenged in 



court by any person or entity.  The transmitting Party agrees to indemnify and defend the 



receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and 



actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of 



materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for 



damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the 



transmitting Party's designation of materials as exempt.  The Parties agree that any information 



provided, including any materials designated as exempt, will be distributed to members of staff, 



management and the relevant board and Commission members for evaluation and consideration 



of the Transaction. 



7. Dispute.   



(a)  The Parties are engaged in an arbitral proceeding conducted under American 



Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01-16-0000-8157 



(the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in 



connection with the PPA.  The Parties retain all rights arising under the PPA.  This 



Memorandum operates to stay the Dispute until a Purchase and Sale Agreement is executed by 



the parties pursuant to Section 3 above and during the stay GRU shall not withhold additional 



invoiced amounts other than those described in section (b) below.  The Parties shall file with the 



arbitrator any necessary documentation to effectuate this stay.   



(b)  After the Execution Date and during the stay of the Dispute, GRU shall not 



withhold amounts from GREC’s monthly invoices other than amounts that may be withheld with 



respect to an invoice when payment is due for such invoice in accordance with the PPA where 



such withholding is based on either (i) one or more of GRU’s claims or counterclaims that are 



the subject of the Dispute (consistent with GRU’s prior practice), or (ii) any calculation error that 



may appear in such invoices.  GRU shall not retroactively withhold any amounts that have 



previously been paid under any GREC invoice. 



(c)  The Parties agree that the Purchase and Sale Agreement shall include the 



following provisions:  (i) a further stay of the Dispute until Closing or termination of efforts to 



reach a Transaction; (ii) at Closing, GRU shall  receive a credit from GREC in the amount of 



$7,428,899.98 (the “Retention Cap”) in the form of GRU’s retention of such amount of 



previously withheld funds under the PPA,; (iii) GRU will not withhold additional amounts after 



the Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall refund 



to GREC at Closing any amounts withheld after March 19, 2017 with interest as set forth in 
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Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all obligations and 



payment of the amounts to be paid and retained in accordance with the Purchase and Sale 



Agreement shall operate as a full settlement and mutual release of all claims and counterclaims 



between the Parties in the Dispute; and (vi) at Closing, the Parties shall execute the appropriate 



documents to effectuate the agreed upon settlement and release.   



(d)  If the Parties are unable to execute a mutually agreeable Purchase and Sale 



Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the 



Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary 



documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to  provide a 



credit of the Retention Cap in the form of GRU’s retention of such amount of previously 



withheld funds upon a successful Closing as noted above is without any concession or admission 



whatsoever of liability as to those amounts, which GREC maintains were improperly withheld 



under the PPA.  GREC has agreed to GRU’s retention of that amount solely in order to facilitate 



the Transaction contemplated by this Memorandum.   



8. Reservation of Rights.  The Parties’ execution of this Memorandum and 



their negotiation of the Transaction and associated discussions and communications shall not 



affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses 



in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into 



this Memorandum and engages in negotiations and activities in connection with the Transaction 



independent of the Dispute and with all rights expressly reserved.   



9. Miscellaneous.  This Memorandum shall be governed by, and construed in 



accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an 



authorized management representative of GRU and by an authorized representative of GREC 



and, if so executed, the management representative of GRU shall present this Memorandum to 



the Commission for approval.  The Sections of this Memorandum that are binding (as specified 



in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit 



of and be enforceable by the Parties and their successors and assigns if and only if signed and 



delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville 



by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in 



PDF via email and in any number of counterparts, all of which together shall constitute a single 



instrument and shall be considered an original for all purposes.  It shall not be necessary that any 



counterpart be signed by each Party so long as each Party shall sign at least one counterpart. 



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be 



executed by their respective, duly authorized representatives as of the Execution Date. 



THE CITY OF GAINESVILLE, FLORIDA, 



D/B/A/ GAINESVILLE REGIONAL 



UTILITIES 



Recommended for approval by GRU 



Management 



By:       



GAINESVILLE RENEWABLE ENERGY 



CENTER, LLC 



 



By:       



Name:       
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Name:       



Title:       



 



Approved by the City Commission 



By: ______________________________ 



Name: Lauren Poe 



Title: Mayor 



 



For GRU:  Approved as to form and legality: 



By:       



Name:       



Title:       



Title:       



 



 



 



 



 













From: Bielarski, Edward J
To: Cottle, Lisa A.
Cc: Waratuke, Elizabeth A.; "Jbirenbaum@winston.com"
Subject: RE: Draft MOU
Date: Monday, February 20, 2017 1:07:45 PM


Yes


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: Cottle, Lisa A. [mailto:LCottle@winston.com]
Sent: Monday, February 20, 2017 11:17 AM
To: Bielarski, Edward J
Cc: Waratuke, Elizabeth A.; Birenbaum, Jonathan
Subject: RE: Draft MOU


Do we need to insert a condition that the MOU is not effective/binding until Commission approval?


-----Original Message-----
From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
Sent: Monday, February 20, 2017 8:04 AM
To: Cottle, Lisa A. <LCottle@winston.com>
Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>; Birenbaum, Jonathan
<JBirenbaum@winston.com>
Subject: Re: Draft MOU


I believe I would execute the MOU and bring it back for vetting and approval at Commission and UAB.


Sent from my iPad


> On Feb 20, 2017, at 11:00 AM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>
> I added that to the draft as shown in the attached redline.  I had a question about the MOU.  Will it
be approved by the Commission before or after execution?  Right now the draft MOU contemplates that
you would sign the MOU, and then, after execution, the MOU would become a public record that would
be discussed at Commission meetings.  Do we need to modify that order to say that the MOU will be
discussed and approved before GRU signs it?
>
> Lisa
>
>
> -----Original Message-----
> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
> Sent: Saturday, February 18, 2017 8:19 AM
> To: Cottle, Lisa A. <LCottle@winston.com>
> Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>;
> Birenbaum, Jonathan <JBirenbaum@winston.com>
> Subject: Re: Draft MOU
>
> I think we need to add that the definitive agreement reached will be
> subject to disclosure to the public and will be discussed in a public
> forum with it being subject to commission approval
>
> Sent from my iPad
>
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> On Feb 17, 2017, at 5:29 PM, Cottle, Lisa A. <LCottle@winston.com<mailto:LCottle@winston.com>>
wrote:
>
> Communicated in connection with confidential settlement negotiations:
>
> Ed and Liz,
>
> Attached is a revised draft of the MOU, with the changes we discussed today.  Also attached is a
redline showing changes to the draft sent yesterday.  We are happy to discuss at your convenience.  I
will be out of town next week (Feb 20-24) but I will be available to take calls and make further
revisions.  It just might take a little longer for me to respond to emails and phone calls.
>
> Have a good weekend.
>
> Best regards,
> Lisa
>
>
> From: Cottle, Lisa A.
> Sent: Thursday, February 16, 2017 11:24 AM
> To: Bielarski, Edward J
> (BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>)
> <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>; Waratuke, Elizabeth
> A.
> <waratukeea@cityofgainesville.org<mailto:waratukeea@cityofgainesville.
> org>>
> Subject: Draft MOU
>
> Communicated in connection with confidential settlement negotiations:
>
> Ed and Liz,
>
> Attached is a draft MOU concerning a potential purchase of the GREC facility.  I look forward to your
comments. Liz, please let me know if we missed anything in the reservation of rights language in
Section 9.  Thank you.
>
> Best,
> Lisa
>
>
> Lisa A. Cottle
>
> Partner
>
> Winston & Strawn LLP
> 101 California Street
> San Francisco, CA 94111-5840
>
> D: +1 (415) 591-1579
>
> F: +1 (415) 591-1400
>
> Bio<http://www.winston.com/en/who-we-are/attorneys/cottle-lisa-a.html>
> | VCard<http://www.winston.com/vcards/598.vcf> |
> Email<mailto:lcottle@winston.com> |
> winston.com<http://www.winston.com>
>
> <image001.jpg>
>
>
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> ________________________________
> The contents of this message may be privileged and confidential. If this message has been received
in error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.
>
> <GRU-MOU_(8598308)_(4).DOCX>
> <Redline-GRU-MOU - 8598308_4 (2-17-17)_(8621592)_(1).pdf>
> <GRU-MOU_(8598308)_(5).DOCX> <Redline-GRU-MOU - 8598308_5
> (2-20-17)_(8806718)_(1).pdf>








From: Waratuke, Elizabeth A.
To: Bielarski, Edward J
Subject: RE: Draft MOU
Date: Friday, February 17, 2017 11:25:48 AM


A conference line as I am working from home,


-----Original Message-----
From: Baxley, Robin L. On Behalf Of Bielarski, Edward J
Sent: Friday, February 17, 2017 11:25 AM
To: Waratuke, Elizabeth A.
Subject: RE: Draft MOU


Liz:  We've scheduled this call for 1:30.  Ed was planning to call into Lisa's office number.  Can you
come over here or would you prefer that I open a conference line so you can call from your office?


Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032


-----Original Message-----
From: Waratuke, Elizabeth A.
Sent: Friday, February 17, 2017 10:09 AM
To: Locke, Justin M; Bielarski, Edward J
Cc: Cottle, Lisa A.; Brown, Thomas R
Subject: RE: Draft MOU


Works for me.  Liz


-----Original Message-----
From: Locke, Justin M
Sent: Friday, February 17, 2017 2:28 AM
To: Bielarski, Edward J
Cc: Cottle, Lisa A.; Waratuke, Elizabeth A.; Brown, Thomas R
Subject: Re: Draft MOU


Ok... Works for me.


Sent from my iPhone


> On Feb 16, 2017, at 10:31 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> Lisa won't be available till 1:30 est
>
> Sent from my iPad
>
>> On Feb 16, 2017, at 7:03 PM, Locke, Justin M <LockeJM@gru.com> wrote:
>>
>> 11:30 is good for me.
>>
>> Justin
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>>
>> Sent from my iPhone
>>
>>> On Feb 16, 2017, at 5:57 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>>>
>>> I have a call until about 10:30 Pacific.  Any time after that is open.
>>>
>>> -----Original Message-----
>>> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
>>> Sent: Thursday, February 16, 2017 2:51 PM
>>> To: Cottle, Lisa A. <LCottle@winston.com>
>>> Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>; Brown, Thomas R
<BrownTR@gru.com>; Locke, Justin M <LockeJM@gru.com>
>>> Subject: Re: Draft MOU
>>>
>>> Is there a good time for you tommorrow?
>>>
>>> Sent from my iPad
>>>
>>>> On Feb 16, 2017, at 4:04 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>>>>
>>>> I'm available today or tomorrow if you want to talk.
>>>>
>>>> -----Original Message-----
>>>> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
>>>> Sent: Thursday, February 16, 2017 12:09 PM
>>>> To: Cottle, Lisa A. <LCottle@winston.com>
>>>> Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>; Brown, Thomas R
<BrownTR@gru.com>; Locke, Justin M <LockeJM@gru.com>
>>>> Subject: Re: Draft MOU
>>>>
>>>> We'll need to set up a time to talk about this MOU.  It seems that it simply is an agreement to
allow an exclusive relationship for an established time to negotiate a contract in a range of prices which
stays confidential.  Not sure how I could allow public discussion while this is being discussed.  This may
be problematic given how we want to be transparent and openly vet the deal.  The MOU must become
public, but can I talk about how the price range makes sense for x amount of reasons.
>>>>
>>>> Again lets talk about this.
>>>>
>>>> Sent from my iPad
>>>>
>>>> On Feb 16, 2017, at 2:24 PM, Cottle, Lisa A.
<LCottle@winston.com<mailto:LCottle@winston.com>> wrote:
>>>>
>>>> Communicated in connection with confidential settlement negotiations:
>>>>
>>>> Ed and Liz,
>>>>
>>>> Attached is a draft MOU concerning a potential purchase of the GREC facility.  I look forward to
your comments. Liz, please let me know if we missed anything in the reservation of rights language in
Section 9.  Thank you.
>>>>
>>>> Best,
>>>> Lisa
>>>>
>>>>
>>>> Lisa A. Cottle
>>>>
>>>> Partner
>>>>
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>>>> Winston & Strawn LLP
>>>> 101 California Street
>>>> San Francisco, CA 94111-5840
>>>>
>>>> D: +1 (415) 591-1579
>>>>
>>>> F: +1 (415) 591-1400
>>>>
>>>> Bio<http://www.winston.com/en/who-we-are/attorneys/cottle-lisa-a.html> |
VCard<http://www.winston.com/vcards/598.vcf> | Email<mailto:lcottle@winston.com> |
winston.com<http://www.winston.com>
>>>>
>>>> [cid:image003.jpg@01D28847.2BAC3F90]
>>>>
>>>>
>>>> ________________________________
>>>> The contents of this message may be privileged and confidential. If this message has been
received in error, please delete it without reading it. Your receipt of this message is not intended to
waive any applicable privilege. Please do not disseminate this message without the permission of the
author. Any tax advice contained in this email was not intended to be used, and cannot be used, by you
(or any other taxpayer) to avoid penalties under applicable tax laws and regulations.
>>>>
>>>> <GRU-MOU_(8598308)_(3).DOCX>
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From: Shalley, Nicolle M.
To: Orlando, Annie
Cc: Baxley, Robin L.; Bielarski, Edward J
Subject: RE: Question from UAB Member Sandy Campbell
Date: Thursday, February 02, 2017 11:44:46 AM


Hello Ms. Orlando – An agenda mod was submitted to the City Commission asking them to continue


the item to the 16th, so that the UAB can hear the item on the 15th. 
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.  If you have
received this email in error, please immediately reply to the sender, then delete the email.  Thank
you.  
 


From: Orlando, Annie 
Sent: Thursday, February 02, 2017 11:24 AM
To: Shalley, Nicolle M.
Cc: Baxley, Robin L.; Bielarski, Edward J
Subject: Re: Question from UAB Member Sandy Campbell
 
I''m not sure if Sandy has responded but after reading this thread, I am requesting for this item to be
removed from today's agenda and to add it to the UAB's agenda for our next meeting.
 
Thanks,
Annie
 


Sent from my iPad


On Jan 30, 2017, at 1:45 PM, Shalley, Nicolle M. <shalleynm@cityofgainesville.org> wrote:


Hello Members of the Utility Advisory Board –
 
In response to Member Campbell’s question below, when Ms. McNeill left
employment with the City on January 5, she left with me information concerning the
firm that she and CFO Justin Locke selected (after reviewing firms in late 2015/early
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2016) to assist with a pre-pay or some other type transaction involving the GREC
facility.    
 
As you may be aware, following mediation in late October, Mr. Bielarski and Mr.
Gordon began discussions concerning a mutually beneficial transaction.  This Office has
not been a party to those discussions to-date.   However, very recently, Mr. Bielarski
spoke  with me about the progress of such discussions and we discussed some key
transactional issues (such as, but not limited to, acquisition and financing structures,
permitting and tax) that would require specialized assistance from outside legal
counsel.  Mr. Bielarski indicated that such work may need to progress quickly.  Mr.
Bielarski and Mr. Locke confirmed that they continued to recommend use of the
Norton firm  and I spoke with the lead partner of the firm, Rick Weber, to confirm their
interest, qualifications, experience, no conflicts, etc… in doing such work.      
 
This Office has no objection to asking the Commission to continue this item to February
16, in order for the UAB to hear the item at its meeting on February 15.  But I will defer
to Mr. Bielarski as to timing and Mr. Locke as to availability (as he would be the one to
speak to the selection of this particular firm).  For my part (as I will be out of the Office


the week of February 13th), I can confirm that, if a transaction moves forward, there
will be the need for timely outside legal expertise for these (and perhaps other)
transactional issues and that this large, national firm that GRU Management
recommends appears to have the depth and requisite expertise to assist GRU
Management with any transaction they structure and present to the UAB and City
Commission for consideration. 
 
Feel free to call or email me if you have any further questions, please do not “reply all”
to this email.  Thank you.     
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to
disclosure upon request.  If you do not want your email or email address released in
response to a public records request, do not send email to this office.  Instead, contact
this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to
which it is addressed.  If the reader of this message is not the intended recipient, you
are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited.  If you have received this email in error, please
immediately reply to the sender, then delete the email.  Thank you.  
 


From: Baxley, Robin L. 







Sent: Monday, January 30, 2017 12:34 PM
To: Shalley, Nicolle M.; Bielarski, Edward J
Cc: DL_Utility Advisory Board
Subject: Question from UAB Member Sandy Campbell
Importance: High
 
Please see below for a question from Sandy Campbell. 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
From: Campbell,Sandy [mailto:sandy.campbell@ent.ufl.edu] 
Sent: Monday, January 30, 2017 11:38 AM
To: Baxley, Robin L.
Subject: can you forward please..
Importance: High
 
RETENTION OF NORTON ROSE FULBRIGHT TO ADVISE THE
CITY IN THE REVIEW OF LEGAL ISSUES ASSOCIATED WITH
A POTENTIAL PURCHASE OR OTHER BENEFICIAL
TRANSACTION INVOLVING THE GAINESVILLE
RENEWABLE ENERGY CENTER FACILITY (NB)
City of  Gainesville Page 6 Printed on 1/  26/17 at  1:02 pm
City Commission Meeting Agenda February 2, 2017
 
 
Robin,
Will you please forward to the UAB board members with a cc to Nicolle Shalley and
Ed?
 
 
Dear Members of the UAB,
 
I was reviewing upcoming meetings of the CC and the UAB and saw the above agenda
item on the CC meeting scheduled for 2/2/17.  To my knowledge this has not been
reviewed or presented to the UAB.  It was my understanding that items such as this
would go before the UAB for recommendation to the CC unless there was a time
constraint.  I assume that this was in discussion for a period of time given the notation
that interviews have been held. 
 
Ms. Shalley, Ed,
 
Can you help me understand how this skipped the UAB? 
 
Sincerely,
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Sandy Campbell








From: Bielarski, Edward J
To: Hayes-santos, Adrian
Subject: Fwd: Cost to GRU of Perry/Clemons bill
Date: Tuesday, January 31, 2017 3:57:50 PM


FYI


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: January 31, 2017 at 3:39:54 PM EST
To: "Hayes-Santos, Adrian" <HayesSantosA@cityofgainesville.org>
Subject: Re: Cost to GRU of Perry/Clemons bill


Adrian,


What is problematic about the debt and the creation of a new authority is
the possibility of needing to defease our current bonds and reissue them
under a newly created entity.  That comes with underwriting fees, bond
counsel fees, transaction fees and an independent engineers analysis and
report.  It's not hard to see a 2 to 3 percent charge on a billion dollars of
bonds ($ 20 mm to $ 30 million).  All vehicles and rolling stock would
have to be transferred and new title and registration covered (could be
up to $ 500 k).


In addition, we'd have to pay for the creation of the authority which
would include legal counsel and advisors along with the cost of
establishing ratings for the new entity.  That could be in the millions of
dollars.


Separating GRU from the city in terms of debt issuance and the ability of
new authority to increase rates to customers would be a challenging
concept for the rating agencies and could result in lower ratings for both
GG and GRU.


I've asked mr Locke to look into this further.


Sent from my iPad


On Jan 30, 2017, at 8:06 PM, Hayes-Santos, Adrian
<HayesSantosA@cityofgainesville.org> wrote:


Hi Ed,
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You mentioned that transferring GRU debt to a new GRU
authority would cause a big increase in cost. Do you have
numbers on this or what the increase costs could be under a
new authority?


Thanks!  


Sent from mobile








From: Bielarski, Edward J
To: Cottle, Lisa A.
Cc: Hinton, Paula W.; Mccarty, Rich; Mtanner@winston.com
Subject: RE: Executed GREC/GRU MOU
Date: Friday, March 10, 2017 11:23:25 AM


Yes


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: Cottle, Lisa A. [mailto:LCottle@winston.com]
Sent: Friday, March 10, 2017 11:15 AM
To: Bielarski, Edward J
Cc: Hinton, Paula W.; McCarty, Rich; Tanner, Matt
Subject: Re: Executed GREC/GRU MOU


Ed I will call you today.  Is late afternoon your time okay?


> On Mar 9, 2017, at 9:32 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> Lisa,
>
> Jim Gordon revised the last MOU I had sent him to include the original $ 750 million purchase price,
entity sale, interest rate termination option and a few more things.  However, he did execute it on
behalf of the GREC owners.
>
> I have some questions on ways to mitigate the entity sale risk.  For example, could we transact the
sale as an asset sale, with an option to close on a date specific and if the permits hadn't been
transferred allow GRU to be an operator under the existing permits not unlike NAES?  There would
seem to be options.
>
> Give me a call.
>
> Ed B
>
> Sent from my iPad
>
> Begin forwarded message:
>
> From: "Jim Gordon" <jgordon@emienergy.com<mailto:jgordon@emienergy.com>>
> To: "Bielarski, Edward J" <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
> Subject: Fwd: Executed GREC/GRU MOU
>
>
>
>
> Begin forwarded message:
>
> From: "Jim Gordon" <jgordon@emienergy.com<mailto:jgordon@emienergy.com>>
> To: "Jim Gordon" <jgordon@emienergy.com<mailto:jgordon@emienergy.com>>
> Subject: Executed GREC/GRU MOU
>
> Ed,
>
> Attached please find an MOU executed by GREC on terms that have been authorized by its board.
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> Also attached is a version marked to changes from your prior draft.
> I’m confident that this MOU would result in a mutually beneficial transaction that would save GRU’s
ratepayers hundreds of millions of dollars.
> I look forward to hearing from you.
>
> Best regards,
>
> Jim
>
>
>>>


________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.








From: Carter, Craig E.
To: Bielarski, Edward J
Cc: Citycomm; Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: Re: Signed MOU
Date: Thursday, March 16, 2017 11:20:17 AM


I believe you should be including the two new commissioner elects on these emails


Craig Carter
City Commissioner District 3
Gainesville FL
352-334-5015


On Mar 16, 2017, at 11:13 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Mayor, Commissioners and UAN members,
 
Please find an MOU, which I signed and forwarded to Mr. Gordon.  This is SUBJECT TO
Mr. Gordon’s signature and review by the UAB and final approval by the City
Commission.  I am looking forward to Mr. Gordon’s response.   
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Thursday, March 16, 2017 10:03 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com);
Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Signed MOU
 
Jim,
 
I had wanted to forward you a copy of a signed MOU in last night’s communication.  I
failed to attach it to the e-mail.  Please find it attached.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


<MOU GREC .pdf>
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From: Locke, Justin M
To: Bielarski, Edward J
Subject: Re: The GREC Memorandum of Understanding -- the Bad and the Ugly
Date: Tuesday, February 28, 2017 6:52:20 AM


FYI ....I sent a note on the insurance to Steve V because the last I checked we were
kinda over insured and I don't think we would need to raise it to the level that it
would cost sign $40MM more.


Justin


Sent from my iPad


On Feb 28, 2017, at 6:49 AM, Locke, Justin M <LockeJM@gru.com> wrote:


This is off the wall....the O&M is about double what we project....the
capital he is talking about is about 30% of the original total plant
cost.....we would have to run the heck out of this plant to get there and
if we did it would be because we took down deer haven One and didn't
replace it....thus savings is $200MM that offsets that cost. 


Justin


Sent from my iPad


Begin forwarded message:


From: Ray Washington <raywashingtonlaw@gmail.com>
Date: February 27, 2017 at 11:36:37 PM EST
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Cc: citycomm <citycomm@ci.gainesville.fl.us>, DL_Utility
Advisory Board <UAB@gru.com>, "Brown, Thomas R"
<BrownTR@gru.com>, "Locke, Justin M"
<LockeJM@gru.com>, "Holt, Carlos L"
<HoltCL@cityofgainesville.org>
Subject: Re: The GREC Memorandum of Understanding
-- the Bad and the Ugly
Reply-To: "raywashingtonlaw@gmail.com"
<raywashingtonlaw@gmail.com>


Commissioners,
Based on Mr. Bielarski’s response to my earlier
email, it appears that I may have inarticulately
or incompletely stated my intended point.
My point was and is that a buyout of the
GREC contract and acquisition of the GREC
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plant by the City of Gainesville at a minimum
price of $750 million under the parameters of
the Memorandum of Understanding made
public Friday does not necessarily support a
claim of $600 million to $700 million savings.
 My point was not and is not, as Mr. Bielarski
has supposed, premised on an assumption that
projected savings are based on future gas
prices, future operating efficiencies or any other
set of far ranging projections.
My point was premised on the following:


1.   An assumption that debt service on a
30-year fixed rate 3.75% tax free bond is
$1,261,961,600 ($750,000,000 total
principal payments and $511,961,600 total
annual interest payments).
2.   An assumption that GRU’s financial
consultant Public Finance Management, in
consultation with GRU’s engineers and
contracted engineering and design
consultants, in 2013 had a sound basis for
concluding that although GRU likely
could operate and maintain the GREC
plant more efficiently and effectively than
GREC, for the 26 year span from
December 17, 2017 to December 16,
2043, GRU nevertheless could be
expected to spend a total of $357,751,688
for plant operations and maintenance (not
including variable operation and
maintenance), $126,383,851 for capital
costs and $39,750,188 for insurance costs,
or a total of $523,885,727.
3.   An assumption that GRU’s cost of
owning the GREC plant and operating







through December 16, 2043 (the end of
the PPA) would be $1,785,847,323
($1,261,961,500 + $523,885,727).


Based on these assumptions, GRU
theoretically could save as much as
$61,945,087 if it closed on a GREC plant
purchase by December 16, 2017 – less than
10 months from today – if the GREC plant
was available to produce 102.5 MW per hour
every hour of every day each year for 26
years. (897,900 MWh x $79.15 per MWh =
$71,068,785 per year; $71,068,785 x 26 years
= $1,847,788,410; $1,847,788,410 -
$1,785,847,323 = $61,945,087)
Anything is theoretically possible, but there
has not been a single day since the GREC
plant reached commercial operation on
December 17, 2013 that the plant has ever
produced an average of 102.5 MW.  Prior to
Mr. Bielarski shutting the GREC plant down
for economic dispatch reasons in August
2015 there was not a single contractual
season that GREC did not have to pay
liquidated damages for failing to meet its so-
called minimum seasonal available energy
guarantee.  
GREC during the October 25, 2016
Washington DC mediation proposed
amending the PPA to reduce its availability
guarantee standard to 88% availability year
round – a standard consistent with GREC’s
actual demonstrated availability prior to Mr.
Bielarski shutting the plant down for
economical dispatch purposes in August
2015. Basing projected GRU fixed payments







on that standard, GRU’s fixed payments
obligations to GREC from December 17,
2017 to December 16, 2043 would be
$1,626,053,801 (790,152 MWh x $79.15 per
MWh x 26 years).  Using that more
reasonable metric, and assuming PFM’s 2013
projections are accurate, a purchase of
GREC based a 3.75 percent bond rate would
result in a loss of $159,793,522
($1,785,847,323 - $1,626,053,801).
 


Of course, PFM’s projections may not be
accurate, just as Mr. Bielarski’s projections
may not be accurate.  That was my point.
The evaluation of the benefit of the
proposed $750 million payoff to GREC is
not as simple as has been presented. 
Please proceed with caution, and follow
the guidance and recommendations
contained in the Navigant Consulting report
-- particularly as to transparency and "the
need to foster open, and even free-ranging,
discussions, when the benefits of
disagreement and dissent may lead to
achieving better decisions."


On Mon, Feb 27, 2017 at 6:04 PM, Bielarski, Edward J
<BielarskiEJ@gru.com> wrote:


Mayor, Commissioners and other Interested parties,


 


While I appreciate Mr. Washington’s diligence to this subject, and
although I try not to respond to a lot of correspondence due to time
constraints a point which Mr. Washington is making is key to the
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analysis of a potential purchase of the GREC plant and termination of
the PPA.  That point is, as Mr. Washington describes it:


 


But, the premise of the $750 million MOU
starting point offer is flawed on its face. The
projected costs of maintaining the GREC
contract for 27 years (and the asserted possible
savings -- $600 million to $700 million to
$900 million – that assertedly could result from
retiring the GREC contract) are significantly
overstated, just as eight years ago the asserted
potential savings that could theoretically be
realized by entering into the GREC contract
in the first place were significantly overstated.
(Savings were asserted at the time to possibly
be as high as $492 million or more.)


 


This point is the point most folks don’t understand.  The possible
savings from a purchase of the GREC plant and termination of the PPA
aren’t based on future gas prices, operating efficiencies or any set of far
ranging projections with a magnitudes of uncertainty.  The savings of $
600 to $ 700 million are based on the financing costs of a purchase and
operation of a facility in standby versus the obligations we know.  This
is incredibly important to understand.  Gas prices could fall to $ 1.00 a
million btu or go to $ 100.  Makes no difference.  This is the benefit of
borrowing at tax-exempt rates versus investor rates of return. 


 


To compare my estimates of $ 600 to $ 700 million savings to a yet-
unbuilt power plant is improper and not comparing the same elements
of risk.  I will have an agenda item on the Thursday Commission
meeting in which I’ll talk about that and other elements of the MOU.


 


 







 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


From: Ray Washington [mailto:raywashingtonlaw@gmail.com] 
Sent: Monday, February 27, 2017 5:43 PM
To: citycomm
Cc: DL_Utility Advisory Board; Bielarski, Edward J; Brown, Thomas R;
Locke, Justin M; Holt, Carlos L
Subject: The GREC Memorandum of Understanding -- the Bad and the
Ugly


 


Commissioners:
 
After receiving and reviewing GRU General
Manager Ed Bielarski’s Proposed
Memorandum of Understanding (MOU)
offered Friday as pre-requisite for discussion
prior to negotiation of a potential GREC
contract buy-down and GREC plant
purchase, week I sent each of you an email
identifying what I considered positive about
Mr. Bielarski’s MOU. In other words, I wrote
about “The Good,” meaning “the upside.”  While
not convinced of the wisdom of the $750
million starting point for contract negotiations
(up nearly 90% from GRU’s offer three years
ago, when the City Commission followed the
advice of GRU’s financial advisor Public
Finance Management, or PFM), I did believe
that Mr. Bielarski and his team, within the
constraints imposed upon by GREC and this
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Commission, have structured an MOU that in
terms of transparency was worth of praise.  It
goes beyond any document I’ve seen in prior
GREC negotiations, and is written in clear
language, largely devoid of legalese, and
relatively simple and straight forward. (I
also have indicated that, although I am with
what Mr. Beilarski attempted within the scope
of what is appropriate to his duties as General
Manager, and within the context of limitations
on what he can do given political
considerations driving some members of the
Commission, I remain dismayed by the lack
of interest shown by members of this
Commission with respect to receiving,
reviewing and objectively assessing indicia of
GREC fraud, fiduciary pre-requisites to the
Commission’s consideration of Mr. Bielarski’s
proposals. As I have written several times, the
Commission – not Mr. Bielarski --  should
authorize a full and fair examination of already
known indicia of GREC fraud. Such indicia, if
actually explored, could substantially
strengthen GRU’s GREC contract buy-down
negotiating position.  After this initial minimal
due diligence, the Commission, as I have
written, either should declare the indicia of
fraud to have been disproven and irrelevant
to establishing a fairer value of the GREC
contract, or should declare the indicia of
sufficient probity to justify acquisition







of forensic evidence to preserve the rights of
GRU in negotiations with GREC.  That is
your responsibility, Commissioners, not Mr.
Bielarski’s -- another story for another
retelling at another time in another place.)
 
In any event, having received and now having
read and considered Mr. Bielarski’s Saturday
“Blueprint to a Buyout” gloss to his MOU, I
here follow Friday’s “The Good” email with an
email focused on part of what I consider to
be “The Bad” (i.e. “the downside”) and “The
Ugly” (i.e. “the sides that have been poorly or
inadequately considered”) of the MOU.
 
The Bad.
 
As a starting point for negotiations, the
MOU's proposed $750 million cannot in my
estimation be justified.  This amount is not
only nearly 90% more than the City $400
million the City offered three years ago, it is
more than 30% in excess of what Mr.
Bielarski offered GREC CEO James Gordon
three months ago. [I had originally intended
not to reveal details about the offers and
counteroffers arising out of the October 25,
2016 mediation negotiations in Washington
D.C. But Mayor Pro Tem Warren’s attempts
to prohibit my saying anything at all “about
the purchase of GREC” during general
comment at the February 16, 2017 City







Commission meeting has convinced me to
abandon my self-imposed restraint. (That
bizarre episode is at 4:35:33 of the
Commission meeting video @
http://gainesville.granicus.
com/MediaPlayer.php?view_id=9&
clip_id=2857) The documented fact: On
December 1, 2016 GRU submitted a global
counteroffer to GREC that, among other
things, included an option for GRU to
purchase the GREC facility for $575 million
in 2017 and to purchase the facility for $25
million less each succeeding year, so that the
purchase price would decline to $550 million
in 2018 and continue on down to $25 million
in 2039, and $1 the following year. GRU’s
global counteroffer also included an
agreement that GRU would retain all of the
$4 million-plus in dispute as a result of
GREC’s failure to perform planned
maintenance in 2016 and that GREC in 2017
and each year thereafter would be required to
perform at least 11 days of planned
maintenance. The global counteroffer also
required that, regardless of when or if GRU
exercised its purchase option, GREC would
be required to retrofit the facility to achieve a
minimum dispatch level of 25 MWh, with
GRU contributing no more than $2 million to
the retrofit cost, and GREC agreeing to
modify the PPA to reduce the minimum
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dispatch level from 70 MW to 25 MW.] 
 
I acknowledge that past negotiating positions
are not evidence of what future negotiating
positions may be justified. But, the premise of
the $750 million MOU starting point offer is
flawed on its face. The projected costs of
maintaining the GREC contract for 27 years
(and the asserted possible savings -- $600
million to $700 million to $900 million – that
assertedly could result from retiring the GREC
contract) are significantly overstated, just as
eight years ago the asserted potential savings
that could theoretically be realized by entering
into the GREC contract in the first place were
significantly overstated. (Savings were asserted
at the time to possibly be as high as $492
million or more.) It is premature and
unnecessary at this point for me to go into
detail.  GREC has not yet signed the MOU,
and may never sign it.  Suffice it to say that
best-case-scenario analysis offered in support
of the MOU does not bode any better for
sound decision-making in 2017 than best-
case-scenario analysis did in 2009.  What is
needed is a complete sensitivity analysis,
including worst-case-scenarios. If this
Commission or its increasingly marginalized
UAB does not choose to engage in a full
sensitivity analysis, at that point I will consider
addressing these issues myself, and circulating







the information as widely as I can.
 
The Ugly
 
“Ugly,” in my view, is the continuation of the
GREC-drafted and GREC-imposed
“Confidentiality and Non-Disclosure
Agreement” (NDA) which Mr. Bielarski in his
Saturday “Blueprint to a Buyout” confirmed
will continue to make secret all verbal
communications between the parties to the
NDA. He accurately explains that this is no
different from the current practice that has
led to the draft MOU.  But there is much
about this GREC-devised carve-out from the
Florida Sunshine Law that Mr. Bielarski has
not explained, or has been constrained from
explaining:
 


1.   The MOU expected to be signed by
Mr. Bielarski and Mr. Gordon and then
to be approved by signature authority of
Mayor Lauren Poe and City Attorney
Nicolle Shalley adopts the existing NDA
in its entirety.  That NDA by operation
of its express terms excludes members of
the UAB from signing the NDA or
being told about any verbal
communications related to the buyout
negotiations with GREC, past, present
and future.


 







2.   The NDA by operation of its express
terms excludes members of the City
Commission from being told about
verbal communications related to buyout
negotiations with GREC unless
Commission members sign the NDA.
As of last month, no Commissioners had
signed the NDA.  But if Commissioners
in order to have a chance of obtaining
sufficient information to cast a
competent GREC buyout vote do
choose to sign the NDA, those
Commissioners will be prohibited for all
time from revealing such information to
the public or anyone else not covered by
the NDA. 


 


3.   The MOU recites that the NDA was
executed by GRU on November 16,
2016 and by GREC on November 21,
2016. This prohibits GRU officials who
are a party to the agreement from ever
disclosing secret negotiating information
to City Commissioners who refuse to
sign the NDA. It prohibits GRU
officials who sign the NDA from ever
disclosing such negotiating information
to members of the public. As of last
month GRU officials who had signed
the NDA included Mr. Bielarski







(11/16/16), GRU CFO Justin Locke
(12/19/16) and GRU COO Tom Brown
(12/19/16).


 


4.   The NDA was signed on behalf of
GRU and City financial advisor Public
Finance Management (PFM) on
12/26/16.  PFM is thus prohibited from
sharing negotiating information with
members of the Utility Advisory Board,
and with members of the City
Commission who are unwilling to sign
the NDA.


 


5.   The NDA was signed by City
Attorney Nicolle Shalley on 1/5/17. 
Ms. Shalley has thus agreed to
restrictions in her ability to share
negotiating information with members of
the Utility Advisory Board – or even
with members of the City Commission, a
violation of her employment obligations
and Florida Bar required ethical
obligations unless all members of the
City Commission agree to sign the
NDA.  There is indicia that GRU’s
outside counsel Winston & Strawn has
refused to sign the NDA.


 







6.   The NDA by operation of its express
terms allows City Auditor Carlos Holt to
sign the NDA and thereby to fulfill his
employment obligations.  However, it is
doubtful that Mr. Holt could sign the
NDA without violating his professional
ethical violations. As of last month, there
is indicia that Mr. Holt has not signed
the NDA.


 
As “Ugly” as are the GREC-required secrecy
requirements cited above, it is also “Ugly” that
some members of this Commission in
agreeing with GREC’s secrecy demands are
willing to ignore explanations, observations
and conclusions reached by Navigant
Consulting as part of its GREC-contract-
decision-making review.
 
http://www.cityofgainesville.
org/Portals/0/auditor/NCI-
Investigative%20Review-Gainesville-Final.pdf
 
Navigant explained that there were significant
inconsistencies between what information was
known in the GREC negotiating process and
what information was presented in City
Commission meetings and to the public.
(Page 167)
 
Navigant stated that GREC information was
too general to allow for significant discussion
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of risks and challenges, was oversimplified,
was carefully managed and portrayed GREC
in the best possible light. (Page 167)
 
Navigant pointed out that the City
Commission had responsibility to insist upon
additional information and clarification when
inconsistencies or concerns existed, especially
in light of the growing sentiments and
concerns expressed by certain GRU
customers. (Page 167)
 
Navigant observed that the City Commission
did not utilize independent reviews by the
City’s Internal Auditing Department, which
could have provided better visibility into the
status of the GREC negotiation to ensure that
risks were being properly identified and
discussed. (Page 167)
 
Navigant declared that “it is incumbent upon
the City Commission to foster open, even free
ranging, discussions when the benefits of
disagreement and dissent may lead to
achieving better decisions.” (Page 168)
 
Navigant remarked that while the prior
GREC negotiating process acknowledged the
existence of certain risks, there was a failure
by decision-makers to evaluate the potentiality
of the risks, and their potential impact. (Page
168)
 







Navigant suggested that going forward the
City Commission should accept responsibility
for assessing risk with a careful eye on long-
term impacts. (Page 169)
 
Navigant advised the City Commission going
forward to follow best practice governing
board risk assessment strategies, including:
 
Determining whether risks being considered
by the City Commission have been presented
in a comprehensive and holistic manner. (Page
170)
 
Determining what could go wrong or derail a
proposed strategy. (Page 170)
 
Determining what process was used to
develop the strategy and identify risk? (Page
170)
 
Determining what assumptions underlie the
strategy, and which of those assumptions
could change or be wrong? (Page 170)
 
Determining whether there are differences of
opinion among senior GRU leadership
regarding strategic recommendations and
decisions. (Page 170)
 
Also “Ugly” in the apparent willingness or
eagerness of some members of this
Commission to allow GREC’s secrecy
demands to override specific Navigant







recommendations offered as prophylaxis
against repeating the bad GREC-related
decision-making of the past.
 
http://www.cityofgainesville.
org/Portals/0/auditor/Navigant-Summary%
20Recommendations.pdf
 
Those of you willing to accede to GREC’s
excessive secrecy demands have chosen to
reject Navigant’s common sense
recommendations to this Commission:
 
1. Establish guidelines for third-party experts and/or
advisors providing independent reviews, as well as
guidelines for reporting observations, findings and/or
recommendations. (Recommendation 24)
 
2. Record negotiating sessions in order to provide a
record of what was discussed and negotiated.
(Recommendation 17)
 
I do not intend to attempt to present any the
above information to the City Commission in
person at this week’s meeting, given the
hostility I encountered when I tried to make a
few points about the GREC purchase analysis
process at the last Commission meeting.
 
Nor, unless something changes, do I intend to
present to the City Commission the indicia of
GREC fraud in the inducement and GREC
fraud or impropriety in the operation white
papers to which I have alluded in recent times
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after learning that a GREC buyout offer had
been made.  Most members of this City
Commission have shown zero interest in
receiving and reviewing such indicia as part of
GREC purchase due diligence, much less
acting on it. But I do intend, prior to the
election, to share this information where it
might be more objectively received.
 
Whatever ends up happening, I acknowledge
here again "The Good," particularly the
transparency efforts attempted by Mr.
Bielarski, which, while not perfect, are light
years from the attempts of a prior GRU
General Manager to shroud the community in
darkness.  From recent experience, I also
have what I believe to be a founded hope that
when some light is allowed in, most of the
people of Gainesville have eyes to see.
 
 


 


-- 
Ray Washington
Attorney and Counselor at Law
P.O. Box 6008
Gainesville, FL 32627
(352) 284-2222 








From: Bielarski, Edward J
To: Kamal@gainesvillechamber.com
Subject: Re: Blueprint to a Buyout
Date: Monday, February 27, 2017 8:45:29 AM


Kamal,


I understand Justin has forwarded my Blueprint for a Buyout to you.  Is there anything else you need at
the moment?


Ed B


Sent from my iPad


> On Feb 27, 2017, at 8:29 AM, Kamal Latham <kamal@gainesvillechamber.com> wrote:
>
> Thank you.
>
> Kamal I. Latham
> Vice President for Public Policy
> Gainesville Area Chamber of Commerce
> (352) 378-2498 (Direct)
> Kamal@GainesvilleChamber.com
>
>
>
>
>
>
>
>> On 2/27/17, 8:27 AM, "Bielarski, Edward J" <BielarskiEJ@gru.com> wrote:
>>
>> Per your request
>>
>> Sent from my iPad
>>
>> Begin forwarded message:
>>
>> From: "Bielarski, Edward J"
>> <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
>> Date: February 25, 2017 at 1:57:22 PM EST
>> To: citycomm
>> <citycomm@ci.gainesville.fl.us<mailto:citycomm@ci.gainesville.fl.us>>
>> Cc: DL_Utility Advisory Board <UAB@gru.com<mailto:UAB@gru.com>>,
>> DL_GRU_ExecutiveTeam
>> <ExecutiveTeam@gru.com<mailto:ExecutiveTeam@gru.com>>,
>> DL_GRU_LeadershipTeam
>> <LeadershipTeam@gru.com<mailto:LeadershipTeam@gru.com>>
>> Subject: Blueprint to a Buyout
>>
>> Mayor, City Commissioners and UAB members,
>>
>>
>> Given the fact that there is now a very public discussion over a
>> yet-to-be executed MOU I felt the responsibility to put together a
>> summary from my perspective on how we got to the position of delivering
>> the draft MOU to GREC.  I think its important for you all to have the
>> same information to the level of detail so that you don¹t have to



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:kamal@gainesvillechamber.com

mailto:BielarskiEJ@gru.com

mailto:citycomm@ci.gainesville.fl.us

mailto:UAB@gru.com

mailto:ExecutiveTeam@gru.com

mailto:LeadershipTeam@gru.com





>> recollect our conversations or be unaware of the process.
>>
>>
>>
>> Edward Bielarski Jr
>> General Manager
>> Gainesville Regional Utilities
>>
>








From: Bielarski, Edward J
To: Crawford, Margaret A
Subject: FW: Response to revised MOU from GREC
Date: Tuesday, March 14, 2017 10:19:35 AM
Attachments: grec mou rev 5 .docx


Magi,
 
You can forward this to Andrew at the Gainesville Sun.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Tuesday, March 14, 2017 10:19 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: FW: Response to revised MOU from GREC
 
Mayor, Commissioners and UAB members,
 
 
Please find the latest communication with Mr. Gordon and GREC.  I was pleased that GREC has
compromised on 7 of the 8 open items, 6 to my satisfaction.  In response I have countered with a
reasonable compromise of a purchase price of $ 715 million and an interest rate contingency spread
of 65 basis points. 
   
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Tuesday, March 14, 2017 10:15 AM
To: 'Jim Gordon'
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: RE: Response to revised MOU from GREC
 
Jim,
 
Although I have a unique flare for expression and can be disarmingly playful at times, it cannot be
denied that I am serious in my pursuit of a mutually beneficial transaction between GREC and GRU. 
Rest assured that my team and I are committed to our current negotiation process. 
 
That said I want to thank you and the GREC Board of Directors for the thoughtful consideration of
the terms and conditions of the MOU.  In your latest communication, I appreciate the Board’s
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Marked v. GRECU Rev 54


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifteen fifty million dollars ($71550,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 6575 basis points above the rate as of the time of Execution Date as of the time five days before of Closing GRU may terminate the purchase/sale.  .


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Nothwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute as agreed by the Parties as provided in the Closing documents , and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 1530, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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compromise on seven (7) of the eight (8) issues surrounding the MOU.  This is important as well as
constructive and shows a real willingness to enter into and close a sale for the GREC facility.
 
At this point, I believe we are down to two items; the purchase price and the “spread” on the
interest rate contingency.  Actually, I view these two items as one.  During this process I have
considered the spread as a contingent additional purchase price.  So, when GRU placed the first
written offer on the table at $ 750 million with a 25 basis point (“bp”) spread, I considered that to
equate to a $ 787.5 million worst case offer ($ 750 million plus 25 bps @ $ 1.5 million a bp).
 
On the other hand, the nature of your counter offers have led me to extrapolate that too low a
spread places a higher risk of GRU being able to terminate the transaction during market
disturbances.  It helps me understand why GREC’s latest offer rests at a 75 bp spread. 
Unfortunately, based on my rationale, that still equates to a worst case offer of $ 862.5 million. 
That’s $ 75 million more under a worst case scenario for GRU than our opening offer.
 
If you understand this viewpoint, I think you will understand that we will need to make one last
compromise in order to close this MOU.  Therefore, I propose that GRU accept the MOU, as written
in your Marked v. GRU Rev 4, except for the following:
 


·         GRU accepts a 65 bp spread as an interest rate contingency.  Based on the latest history of
30 US Treasuries that spread is at a level which will afford GREC reasonable assurance that
the interest rate market will not “crater the deal”.
 


·         In consideration of accepting an additional 15 bps of interest rate risk, GRU accepts a
purchase price of $ 715 million.  From a worst case perspective that values the transaction
at $ 812.5 million ($ 715 million plus 65 bps @ $ 1.5 million a bp).


I strongly believe that these revisions will be acceptable to both the City Commission and the UAB,


although I’d like to extend the approval date until April 15th to insure adequate public discussion.  I
also think this transaction will fulfill the original intention of both parties when you, Jim entered onto
the Gainesville stage.  Speaking of stages, in closing I’ll leave you with some lyrics from one of the
best to perform on stage, Kenny Rogers:
 
 


You've got to know when to hold 'em
Know when to fold 'em


Know when to walk away
And know when to run


You never count your money
When you're sittin' at the table


There'll be time enough for countin'
When the dealin's done


 
 
Edward Bielarski Jr
General Manager







Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Monday, March 13, 2017 4:22 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: Re: Response to revised MOU from GREC
 
Ed,
 
Your last two emails to me and the ultimatums contained in those emails have caused the GREC
Board of Directors to question whether there is serious interest for GRU to enter into and close a
sale for the GREC facility.
 
You approached me with GRU's interest in purchasing the facility. You requested I approach my
Board for the required parameters of a deal. I fulfilled your request and communicated back to you
an acceptable price range and outline of terms. We had several discussions leading up to your first
MOU you sent us on February 21. You inserted a number of terms in that MOU and further revisions
of the MOU that did not mesh with our initial discussions and deal parameters.  Yet, we feel we have
been responsive and flexible in trying to understand your positions and negotiating a deal that is fair
to both parties.
 
     Here is our response to your March 10 email and an attached revised MOU.
 
 
         1. We left the draft as an asset sale but think an entity sale warrants a discussion with your
attorneys. Conceptually we are open to an asset deal, but    would like to discuss this further.
 
          2. We are not going to reduce our $750mm purchase price.
 
          3. We are willing to compromise and tie your interest rate contingency to a rate increase of 75
bps (midway between 100 and 50 bps).
 
          4.  We would also accommodate you on your 4 month request on Exclusivity.
 
          5.  Regarding the Public Records issue, we can accept your language regarding indemnity for
damages, other than GRU’s own legal fees. 
 
           6. GREC and GRU would reserve all rights under the PPA.
 
            7. We would accommodate you on utilizing Florida law rather than New York law.
 
            8. We would agree to extend the expiration of the agreement to March 31, 2017.
 
        You have communicated to your stakeholders that because of your inherent cost of capital
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advantages and operational synergies, the purchase of the GREC facility by GRU could produce
hundreds of millions of dollars in savings for your customers. We are prepared to sell you the facility
and allow you to capitalize on this recognized opportunity or we are happy to continue owning and
operating our facility. The one thing we don't want to do is waste yours and our time and resources.
If you are unable to transact at our purchase price and at mutually acceptable terms then we will
have needlessly expended legal and professional fees and created false expectations with our
respective stakeholders.
We look forward to your response.
 
Sincerely,
Jim
 
 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Friday, March 10, 2017 at 4:01 PM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>, "Brown,
Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A." <waratukeea@cityofgainesville.org>
Subject: Response to revised MOU from GREC
 
Jim,
 
I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you, on behalf of
GREC.  In spite of the numerous modifications I believe it signifies a heightened level of engagement
between you and the other GREC partners.  If we are to execute a mutually beneficial transaction
between GRU and GREC that continued engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and its customers. 
I sense that you are projecting your inner Jim Croce when he sang his popular song from the 70’s
called, “You don’t mess around with Jim”:


 
“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the mask off the


old Lone Ranger.  And you don’t mess around with Jim.”
 
In all seriousness, I think both organizations have a lot at stake here and I hope you understand from
my viewpoint the concerns I’ve  outlined below:
 


·         Conversion from asset sale to entity or ownership sale – A purchase of anything other
than the Facility is challenging for GRU.  First, it places us in jeopardy of having the value of
the Facility subject to state and local property taxes.  It also may impact the issuance of tax-
exempt bonds.  It will also subject GREC to the highest degree of due diligence, and
indemnification against liabilities of the GREC entity.  Finally, it makes the issue of the 1603
Grant part of the purchased liability, which GRU will not accept.


Furthermore, the current PPA envisioned an asset purchase by incorporating a Purchaser’s
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Option to Purchase Facility in Section 27.  There are no references related to a purchase of
GREC vs. the Facility.
 


·         Price movement – I appreciate that you now understand the value of the price you had ($
750 million) before it was gone.  GRU moved the price to $ 725 million though the end of
business today, and it falls to $ 700 million tomorrow.  It’s that Croce’s song again:


“Last week he took all my money and it may sound funny, but I’ve come to get my money
back.”


 
·         Interest rate protection – While I appreciate GREC bargaining for zero interest rate


exposure, its simply not reasonable to expect GRU to absorb 100 basis points of risk
(amounting to $ 150 million).  Therefore, GRU would simply cap its risk at 50 basis points
over current 30 year Treasuries with an ability to terminate the contract.     
 


·         Exclusivity – Revising the exclusivity from 7 months to 3 months means that within our 4
month window of executing a definitive contract there will be a month in which GRU and
GREC may not have a final contract, but GREC will be allowed to “shop another buyer”.  
That’s not acceptable.  However, GRU would accept 4 months given that fact that once
under contract those additional 3 months are covered by that contract.
 


·         Public Records - Modifying the provision in which GRU requires GREC to indemnify it
against claims and actions by others against GRU, when GRU has simply carried out GREC’s
designation of information as exempt from public records is simply not fair and equitable.
 


·         Current suspension of withholdings under PPA – GRU will not give up its rights under the
PPA. 
 


·         Law of New York – GREC’s Facility is in Florida.  GRU is in Florida.  Laws governing public
records, real estate, and state environmental laws are in Florida.  Florida it is!
 


·         MOU binding date – With the aforementioned issues, there is very little likelihood that GRU
could gain approval by March 25, 2017 even if we were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU to me, I view
it as largely unresponsive to GRU’s offer and imposing more risk on GRU.  Therefore, I am attaching a
newly revised MOU, which includes revisions GRU can accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing GRU the
ability to terminate with a 50 basis point swing in the market and ii) to structure an asset sale as was
envisioned in the PPA and iii) a seven (7) window to close the transaction this is a great deal for
GREC and will allow GRU to recognize substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people strange to you.”
 
 
Edward Bielarski Jr
General Manager







Gainesville Regional Utilities
 








From: Holt, Carlos L
To: Bielarski, Edward J
Cc: Locke, Justin M; Baxley, Robin L.
Subject: CONFIDENTIAL and Exempt MOU & GS Report - CONFIDENTIAL and Exempt - IAW FL St. Title X, §119.0713


(2)(a) - Ongoing Local Government Audit
Date: Monday, February 27, 2017 2:48:35 PM


CONFIDENTIAL & EXEMPT - IAW FL St. Title X, §119.0713 (2)(a) - Ongoing Local Government Audit –
Mr. Bielarski,
 
Please forward me a copy of the GREC MOU and latest Goldman Sachs consulting report.
 
Thanks,
 
 
Carlos L. Holt, CPA, CFF, CFE, CIA, CGAP
City Auditor, City of Gainesville, FL
(352) 334-5020
Effective Auditing: A Key to Quality Government


 
CONFIDENTIAL & EXEMPT - IAW FL St. Title X, §119.0713 (2)(a) - Ongoing Local Government Audit –
 
 


From: Baxley, Robin L. 
Sent: Thursday, February 16, 2017 12:12 PM
To: Holt, Carlos L; Bielarski, Edward J
Cc: Locke, Justin M
Subject: RE: GS Report
 
Mr. Holt:
 
Per your request, attached please find a copy of the Goldman Sachs report.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
From: Holt, Carlos L 
Sent: Thursday, February 16, 2017 11:04 AM
To: Bielarski, Edward J
Cc: Locke, Justin M
Subject: GS Report
 
Mr. Bielarski,
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Please send me the Goldman Sachs report on the GREC purchase for review. I haven’t seen it yet.
 
PS As I indicated earlier, I’m in the early stages of my own project to determine value and risk
scenarios for the possibility of a purchase.
 
 
Carlos L. Holt, CPA, CFF, CFE, CIA, CGAP
City Auditor, City of Gainesville, FL
(352) 334-5020
Effective Auditing: A Key to Quality Government


 
 
 








From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam
Subject: Fwd: Executed GREC/GRU MOU
Date: Thursday, March 09, 2017 11:38:01 PM
Attachments: att00001.htm


att00002.htm


Mayor, Commissioners and UAB members,


I am in receipt of GREC's revision of the MOU I sent Mr. Gordon last Sunday.  I have
briefly reviewed the document and will review it with my team, but here is my
preliminary read:


GREC wants to sell the entity not assets, which is problematic for GRU. 


GREC would now like the previous offer of $ 750 million vs. GRU's new offer of $
725 million, which goes down to $ 700 million at the close of business tommorrow.


GREC has reduced the exclusivity period to 3 months, which is shorter than the 7
months we have to complete the transaction.  This is a math problem, which does
not compute.


GREC has converted the interest rate protection at 3.75 percent to an option on
GRU 's part to terminate if 30 year US Treasuries rise 100 basis points over the
current 3.11 percent.  Quite frankly, GRU doesn't value US Treasuries as much as
the MMD index which tracks 30 year tax-exempt bond rates on AAA bonds.  The 100
basis point spread is too large and it's the wrong index.


GREC has elected not to indemnify the city in any actions taken against the city
when the city simply acts on GREC's designation of any information as exempt from
sunshine.  That's unacceptable.


GREC wants GRU to agree to stop withholding amounts from bills until closing.  GRU
needs to continue exercise its rights under the PPA.


GREC wants the contract to be governed by the laws of New York.  I love New York,
but Give me Florida.


Let me remind you that I have not fully reviewed this revised MOU and I will be
spending time going over it with staff.  However, I still want you all to know what I
know.  


Ed B


Sent from my iPad


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Subject: Fwd: Executed GREC/GRU MOU
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Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Jim Gordon" <jgordon@emienergy.com>
Subject: Executed GREC/GRU MOU


Ed,


Attached please find an MOU executed by GREC on terms that
have been authorized by its board.
Also attached is a version marked to changes from your prior
draft.
I’m confident that this MOU would result in a mutually
beneficial transaction that would save GRU’s ratepayers
hundreds of millions of dollars.
I look forward to hearing from you.


Best regards, 


Jim
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From: Brown, Thomas R
To: De Leo, Dino S
Cc: Bielarski, Edward J
Subject: FW: Info Needs for GREC Analysis - CONFIDENTIAL and EXEMPT from Public Records FS § 119.0713 (2)(b)
Date: Thursday, March 23, 2017 9:45:40 AM


Dino,
 
This is an FYI. Need to start to think about how to put together a reasonable operating and capital
cost scenarios to address these questions. Need to provide answers to questions posed by Mr. Holt
(first four questions). I have access to outside technical and operational consultants with a high level
of biomass expertise to help.
 


-          Scenario 1
o    We make technical mods and operate the facility within our normal dispatch. I.e. the


min load achievable is 25 MW
§  Electrical duct heaters
§  Gas duct heaters
§  Urea injection in main boiler
§  Supplemental gas firing or operating on gas up to loads that would permit


operating on wood and maintaining emissions ( say 25-60 MW)
o    Optimization mods


§  Possible rice engine installation
§  Dual firing on gas


-          Scenario 2
o    The unit is capable of say 50 MW without technical mods and we utilize the facility to


the extent it makes economic sense within our normal dispatch
-          Scenario 3


o    Maintain the unit in cold standby. Facility is staffed. Operated for reliability and during
peak seasons or economically justified.


-          Scenario 4
o    The unit is placed in long term layup. Facility is staffed with a skeleton crew


-          Scenario 5
o    Unit is shutdown and removed. I.e. the facility is sold for scrap, or as a project


 
 
Tom Brown
COO Gainesville Regional Utilities
(352) 393-1006 office
(484) 387-9691 cell
BrownTR@GRU.com
 
 
 


From: Bielarski, Edward J 
Sent: Tuesday, March 21, 2017 7:27 PM



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=browntr

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=deleods

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej





To: Brown, Thomas R
Subject: Fwd: Info Needs for GREC Analysis - CONFIDENTIAL and EXEMPT from Public Records FS §
119.0713 (2)(b)
 


Sent from my iPad


Begin forwarded message:


From: "Holt, Carlos L" <HoltCL@cityofgainesville.org>
Date: March 21, 2017 at 5:50:15 PM EDT
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Cc: "Locke, Justin M" <LockeJM@gru.com>
Subject: Info Needs for GREC Analysis - CONFIDENTIAL and EXEMPT from Public
Records FS § 119.0713 (2)(b)


CONFIDENTIAL and EXEMPT from Public Records FS § 119.0713 (2)(b)
 
Mr. Bielarski,
 
I request your best efforts to provide the following items for analysis. Request that
they be provide as each one can be provided. Don’t wait until all are available (some
are easy).
 


1)       Breakdown of annual cost for GRU, if it owned the GREC plant, to keep it in
cold standby (includes all labor, material, chemicals, periodic maintenance,
testing, fuel, all compliance requirements, etc. )


2)       Breakdown of annual cost for GRU, if it owned the GREC plant, to keep it in a
shutdown state but could be made operational within several months
(includes all labor, material, chemicals, periodic maintenance, all compliance
requirements, etc. )


3)       Breakdown of annual cost for GRU, if it owned the GREC plant, to keep it
operating and producing energy (excludes fuel cost).


4)       Annual cost of insurance for a).  #1 above, b). #2 above, c). #3 above
5)       Last twelve GREC monthly invoices.
6)       Latest Bond Agency Guidance.
7)       Lowest rating GRU bonds have experienced within last 24 months.
8)       Two companies GRU would buy woody biomass fuel from.
9)       Cost of additional IT requirements that may be required to monitor or maintain


GREC.
10)   Annual cost of any additional regulatory licenses or fees that are not now paid


by GRU.
11)   Initial start-up costs for training of personnel due to the acquisition of the


GREC plant.
12)   Estimated useful life of plant without major upgrades.
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13)   Estimated value or the plant at end of useful life.
14)   Estimated cost to return property to a natural state at the end of the useful


life.
15)   Latest and greatest draft MOU.
16)   Total bond issuance $ costs for issuing bonds in the amount of the MOU


purchase price (as computed by par/face value of bonds to be paid back –
dollars received when issuance is complete).


 
This not necessarily a complete list, other items may be needed during the
engagement.


Carlos L. Holt, CPA, CFF, CFE, CIA, CGAP
City Auditor, City of Gainesville, FL
(352) 334-5020
Effective Auditing: A Key to Quality Government


 
CONFIDENTIAL and EXEMPT from Public Records FS § 119.0713 (2)(b)
 








From: Bielarski, Edward J
To: Brown, Thomas R; Locke, Justin M
Subject: Fwd: Draft MOU - v2
Date: Thursday, March 02, 2017 9:15:24 PM
Attachments: att00001.htm


mou re purchase of biomass facility - v2.docx


The latest draft of a revised MOU


Sent from my iPad


Begin forwarded message:


From: "Shalley, Nicolle M." <shalleynm@cityofgainesville.org>
Date: March 2, 2017 at 7:30:45 PM EST
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Cc: "Hinton, Paula W. (PHinton@winston.com)"
<PHinton@winston.com>
Subject: Draft MOU - v2


Hello Ed – Per our discussion.  After Paula has reviewed Section 7, feel free to
transmit.  Remember to include the City Commission on your transmittal email to
GREC, as that seemed to be their direction today.  
 
Hello Paula – Please review Section 7 to confirm whether it is consistent with our
earlier discussion, if not, please revise accordingly.
 
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to
disclosure upon request.  If you do not want your email or email address released in
response to a public records request, do not send email to this office.  Instead, contact
this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to
which it is addressed.  If the reader of this message is not the intended recipient, you
are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited.  If you have received this email in error, please
immediately reply to the sender, then delete the email.  Thank you.  
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the total interest costrate assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced proportionately by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party may terminate the purchase/sale.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU GREC.  The Parties will use best commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten seven (107) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA. ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two no longer than five (52) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions or pending claims/counterclaims that may be decided by Summary Judgment in the Dispute and to that end shall have no effect on any claims and counterclaims those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.   This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Baxley, Robin L.
To: Brown, Thomas R; Bielarski, Edward J
Subject: FW: City Manager Agenda Items - 2/2/17
Date: Thursday, January 26, 2017 11:00:55 AM


The City Manager is adding an interesting item to next week’s agenda.  MOU for
Strategic Collaboration with UF.  It’ll be interesting to see what that looks like.


Robin Baxley


Office Coordinator


General Manager’s Office


Gainesville Regional Utilities


352-393-1032


_____________________________________________
From: Harris, Helen J.
Sent: Thursday, January 26, 2017 10:57 AM
To: Williams, Sharon D.
Cc: Baxley, Robin L.; DG_Legal_Attorneys; Hatt, Monique; Murnahan, Alice F.
Subject: RE: City Manager Agenda Items - 2/2/17


Please add:


Regular Agenda


130847. Lot # 10 Status Report (B)


150908. License Agreement for Parking for City Parking Lot #2 (B)


160574. Citizen Engagement in Implementing the Strategic Plan Framework (B)


160712. Memorandum of Agreement for Strategic Collaboration with the University of
Florida (B)


Helen


_____________________________________________
From: Harris, Helen J.
Sent: Wednesday, January 25, 2017 9:30 AM
To: Williams, Sharon D.
Cc: Baxley, Robin L.; DG_Legal_Attorneys; Hatt, Monique; Murnahan, Alice F.
Subject: RE: City Manager Agenda Items - 2/2/17
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Please add:


160646 Bid Award - Landscape and Irrigation Installation on SE 2nd Avenue (B)


Helen


_____________________________________________
From: Harris, Helen J.
Sent: Monday, January 23, 2017 1:21 PM
To: Williams, Sharon D.
Cc: Baxley, Robin L.; DG_Legal_Attorneys; Hatt, Monique; Murnahan, Alice F.
Subject: RE: City Manager Agenda Items - 2/2/17


Consent


140413. Bid Award - Annual Contract for Provision of Liquid Asphalt Material (B)


Helen


_____________________________________________
From: Harris, Helen J.
Sent: Monday, January 23, 2017 12:10 PM
To: Williams, Sharon D.
Subject: City Manager Agenda Items - 2/2/17


Consent


140412. Bid Award - Annual Contract for Provision of Coarse and Fine Aggregate Material
(B)


160487. Adoption of Gainesville Fire Rescue Standards of Cover and Strategic Plan (B)


160669. Surplus Property Sale (NB)


Regular Agenda


160648. Charter Officers’ Annual Performance Evaluations and Consideration of Pay
Increases (B)


160649. Status of the Remediation Work at the Cabot-Koppers Superfund Site (NB)


**additional items are pending**


Helen J. Harris
City of Gainesville







City Manager Office Coordinator
(352) 393-8675


City Hall Office Hours 
Monday thru Thursday 7 AM to 6 PM


Friday 8 AM to 4 PM


FYI:  Under Florida's public records law, most written communications to or from City offices and employees
regarding City business are public records and are available to the public upon request. Your email
communications may be subject to public disclosure.








From: Bielarski, Edward J
To: Hayes-santos, Adrian
Subject: Re: Cost to GRU of Perry/Clemons bill
Date: Tuesday, January 31, 2017 3:39:50 PM


Adrian,


What is problematic about the debt and the creation of a new authority is the possibility of needing to
defease our current bonds and reissue them under a newly created entity.  That comes with
underwriting fees, bond counsel fees, transaction fees and an independent engineers analysis and
report.  It's not hard to see a 2 to 3 percent charge on a billion dollars of bonds ($ 20 mm to $ 30
million).  All vehicles and rolling stock would have to be transferred and new title and registration
covered (could be up to $ 500 k).
 
In addition, we'd have to pay for the creation of the authority which would include legal counsel and
advisors along with the cost of establishing ratings for the new entity.  That could be in the millions of
dollars.


Separating GRU from the city in terms of debt issuance and the ability of new authority to increase
rates to customers would be a challenging concept for the rating agencies and could result in lower
ratings for both GG and GRU.


I've asked mr Locke to look into this further.


Sent from my iPad


> On Jan 30, 2017, at 8:06 PM, Hayes-Santos, Adrian <HayesSantosA@cityofgainesville.org> wrote:
>
> Hi Ed,
>
> You mentioned that transferring GRU debt to a new GRU authority would cause a big increase in cost.
Do you have numbers on this or what the increase costs could be under a new authority?
>
> Thanks! 
>
> Sent from mobile
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GRU Now
GRU Submits MOU to GREC


GRU submitted a memorandum of understanding, or MOU, to Gainesville
Renewable Energy Center (GREC) on Friday, Feb. 17. A nonbinding agreement,
the document lays out GRU’s terms for purchasing GREC, and if executed, sets
the stage for final contract. The memorandum has not been signed by GREC.
 
In the MOU, GRU proposes purchasing the biomass plant for $750 million,
financed through 30-year utility system bonds issued by the City of Gainesville
at no more than 3.75 percent interest.
 
If GRU purchases the facility, we have the opportunity to refinance at these
historically low rates and potentially save more than $600 million over the life of
the contract. These savings will help move our electric rates to the middle of the
pack for all Florida utilities.
 
Purchasing the facility also gives GRU the opportunity to retire Deerhaven Unit 1
in 2022 and avoid paying up to $200 million to replace it.
 
As it stands, GRU expects to pay GREC approximately $2.1 billion over the next
27 years, including $75 million a year whether it operates or not. Since joining
GRU in 2015, I have been committed to enforcing our rights under the current
contract and will continue along this path in an open and transparent manner.
 
Thanks,
 
Ed


 


 


From: Communications
To: Everyonegru
Subject: Active MOU link attached
Date: Friday, February 24, 2017 4:56:28 PM


Please see active MOU link:
https://www.dropbox.com/s/k2icikxi11u8gtt/GREC%20MOU%20-%20Final.pdf?dl=0
 
 


Feb.24, 2017



file:///C:/Users/warmd1/Desktop/GREC%20MOU.pdf
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From: Stagliano, Steve J
To: Ray Washington
Cc: Bielarski, Edward J; Citycomm; Shalley, Nicolle M.
Subject: RE: Public Record Request fulfilled
Date: Friday, March 10, 2017 8:43:25 AM


Mr. Washington: I have not sent you everything that you requested in your records request from 3/7/17
only the items that you requested in the revised version of that request sent at 4:01 pm the same day. I
will do so today.


Regards,


Steve Stagliano
GRU Administrative Services Director
(352) 393-1212


-----Original Message-----
From: Ray Washington [mailto:raywashingtonlaw@gmail.com]
Sent: Friday, March 10, 2017 8:25 AM
To: Stagliano, Steve J
Cc: Bielarski, Edward J; citycomm
Subject: Public Record Request fulfilled


Mr. Stagliano,


Please accept my apologies for the curt tone of my end of the day email yesterday, if It seemed curt. I
erroneously implied that you had not timely responded to my relatively recent public records request,
when you in fact responded extremely timely.


In my experience you've been professional in carrying out the public records aspect of your much
broader job duties over the years and I've appreciated that.


Whether or not there were additional accompanying documents to the February 17 draft MOU, from my
experience with you I assume you do not have them or you would've provided them.


If you have made efforts to get responsive documents from Winston and Strawn and believe you have
received all responsive documents that they have I consider this public records request complete.


Thanks for your promptness and professionalism.


Ray Washington mobile
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From: Bielarski, Edward J
To: Jim Gordon
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: RE: Response to revised MOU from GREC
Date: Wednesday, March 15, 2017 2:49:06 PM
Attachments: grec - gru mou rev 6.docx


Jim,
 
I appreciate your Board’s accommodation in reducing GRU’s interest rate contingency from 75 to 50
basis points.  This has real value to GRU.  In regard to the Board’s unwillingness to reduce the
purchase price below $ 750 million I’d like to offer the following option:
 


·         GRU would be willing to offer $ 750 million and “stay” the current Dispute until a definitive
agreement is executed;


·         if GREC will agree that the definitive agreement provides a further stay of the Dispute until
Closing;


·         and that at closing, GRU retains all sums of money it has withheld to date (approximately $ 8
million),


·         and that at Closing GREC shall provide a $ 10 million credit to GRU in full settlement and
release of all claims and counterclaims between the parties.


I believe this solution will afford GRU and GREC the environment to reach a definitive agreement
and will allow closure on the host of issues pending in arbitration upon the Closing of the deal.  I also
believe that the UAB and City Commission would find this an acceptable solution.
 
I have attached a d revised MOU memorializing the agreement.   I have also modified the
acceptance date to April 21, 2017 in order to facilitate the approval process.  I look forward to your
response, particularly since I’m out of song lyrics (although a Bridge over Troubled Water comes to
mind…).
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Wednesday, March 15, 2017 10:54 AM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: Re: Response to revised MOU from GREC
 
Dear Ed,
 
            In our discussions before and after receiving your MOU of February 21, 2017, I reported to you
a set of terms from my Board and a price range for selling the GREC facility between the high seven
hundred million dollars to a minimum of seven hundred and fifty million dollars. While we’ve
accommodated GRU on your requested term changes, the Board remains firm on the minimum seven
hundred and fifty million dollar price. We can, however, agree to your prior proposal of a contingency
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Marked v. GRUU Rev 46


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($71550,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 75 basis points (measured as the difference between above the rate on the Execution Date and the rate as of the time on the day that is five days before of Closing), GRU may terminate the purchase/sale.  .


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Nothwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute as agreed by the Parties as provided in the Closing documents , and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall provide a) a further stay of the Dispute until Closing, b) that at Closing, GRU retains all sums of money  that it has withheld to date and that are the subject of the Dispute, c) that at Closing, GREC shall provide a ten million dollar ($10,000,000) credit to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the parties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 3021, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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out at a 50 bps. increase to the 30 year US Treasury rate, which would substantially limit GRU’s
exposure to potential interest rate increases.


            As I stated in my last letter, we are willing to sell you the facility and allow you to capitalize on
the hundreds of millions of dollars in customer savings you have identified through your cost of capital
and operational synergy advantages. But we are also content to continue owning and operating our
facility. I look forward to hearing from you.


Sincerely,


Jim


 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Tuesday, March 14, 2017 at 9:15 AM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>, "Brown,
Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A." <waratukeea@cityofgainesville.org>
Subject: RE: Response to revised MOU from GREC
 
Jim,
 
Although I have a unique flare for expression and can be disarmingly playful at times, it cannot be
denied that I am serious in my pursuit of a mutually beneficial transaction between GREC and GRU. 
Rest assured that my team and I are committed to our current negotiation process. 
 
That said I want to thank you and the GREC Board of Directors for the thoughtful consideration of
the terms and conditions of the MOU.  In your latest communication, I appreciate the Board’s
compromise on seven (7) of the eight (8) issues surrounding the MOU.  This is important as well as
constructive and shows a real willingness to enter into and close a sale for the GREC facility.
 
At this point, I believe we are down to two items; the purchase price and the “spread” on the
interest rate contingency.  Actually, I view these two items as one.  During this process I have
considered the spread as a contingent additional purchase price.  So, when GRU placed the first
written offer on the table at $ 750 million with a 25 basis point (“bp”) spread, I considered that to
equate to a $ 787.5 million worst case offer ($ 750 million plus 25 bps @ $ 1.5 million a bp).
 
On the other hand, the nature of your counter offers have led me to extrapolate that too low a
spread places a higher risk of GRU being able to terminate the transaction during market
disturbances.  It helps me understand why GREC’s latest offer rests at a 75 bp spread. 
Unfortunately, based on my rationale, that still equates to a worst case offer of $ 862.5 million. 
That’s $ 75 million more under a worst case scenario for GRU than our opening offer.
 
If you understand this viewpoint, I think you will understand that we will need to make one last
compromise in order to close this MOU.  Therefore, I propose that GRU accept the MOU, as written
in your Marked v. GRU Rev 4, except for the following:
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·         GRU accepts a 65 bp spread as an interest rate contingency.  Based on the latest history of


30 US Treasuries that spread is at a level which will afford GREC reasonable assurance that
the interest rate market will not “crater the deal”.
 


·         In consideration of accepting an additional 15 bps of interest rate risk, GRU accepts a
purchase price of $ 715 million.  From a worst case perspective that values the transaction
at $ 812.5 million ($ 715 million plus 65 bps @ $ 1.5 million a bp).


I strongly believe that these revisions will be acceptable to both the City Commission and the UAB,


although I’d like to extend the approval date until April 15th to insure adequate public discussion.  I
also think this transaction will fulfill the original intention of both parties when you, Jim entered onto
the Gainesville stage.  Speaking of stages, in closing I’ll leave you with some lyrics from one of the
best to perform on stage, Kenny Rogers:
 
 


You've got to know when to hold 'em
Know when to fold 'em


Know when to walk away
And know when to run


You never count your money
When you're sittin' at the table


There'll be time enough for countin'
When the dealin's done


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Monday, March 13, 2017 4:22 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: Re: Response to revised MOU from GREC
 
Ed,
 
Your last two emails to me and the ultimatums contained in those emails have caused the GREC
Board of Directors to question whether there is serious interest for GRU to enter into and close a
sale for the GREC facility.
 
You approached me with GRU's interest in purchasing the facility. You requested I approach my
Board for the required parameters of a deal. I fulfilled your request and communicated back to you
an acceptable price range and outline of terms. We had several discussions leading up to your first
MOU you sent us on February 21. You inserted a number of terms in that MOU and further revisions
of the MOU that did not mesh with our initial discussions and deal parameters.  Yet, we feel we have
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been responsive and flexible in trying to understand your positions and negotiating a deal that is fair
to both parties.
 
     Here is our response to your March 10 email and an attached revised MOU.
 
 
         1. We left the draft as an asset sale but think an entity sale warrants a discussion with your
attorneys. Conceptually we are open to an asset deal, but    would like to discuss this further.
 
          2. We are not going to reduce our $750mm purchase price.
 
          3. We are willing to compromise and tie your interest rate contingency to a rate increase of 75
bps (midway between 100 and 50 bps).
 
          4.  We would also accommodate you on your 4 month request on Exclusivity.
 
          5.  Regarding the Public Records issue, we can accept your language regarding indemnity for
damages, other than GRU’s own legal fees. 
 
           6. GREC and GRU would reserve all rights under the PPA.
 
            7. We would accommodate you on utilizing Florida law rather than New York law.
 
            8. We would agree to extend the expiration of the agreement to March 31, 2017.
 
        You have communicated to your stakeholders that because of your inherent cost of capital
advantages and operational synergies, the purchase of the GREC facility by GRU could produce
hundreds of millions of dollars in savings for your customers. We are prepared to sell you the facility
and allow you to capitalize on this recognized opportunity or we are happy to continue owning and
operating our facility. The one thing we don't want to do is waste yours and our time and resources.
If you are unable to transact at our purchase price and at mutually acceptable terms then we will
have needlessly expended legal and professional fees and created false expectations with our
respective stakeholders.
We look forward to your response.
 
Sincerely,
Jim
 
 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Friday, March 10, 2017 at 4:01 PM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>, "Brown,
Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A." <waratukeea@cityofgainesville.org>
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Subject: Response to revised MOU from GREC
 
Jim,
 
I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you, on behalf of
GREC.  In spite of the numerous modifications I believe it signifies a heightened level of engagement
between you and the other GREC partners.  If we are to execute a mutually beneficial transaction
between GRU and GREC that continued engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and its customers. 
I sense that you are projecting your inner Jim Croce when he sang his popular song from the 70’s
called, “You don’t mess around with Jim”:


 
“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the mask off the


old Lone Ranger.  And you don’t mess around with Jim.”
 
In all seriousness, I think both organizations have a lot at stake here and I hope you understand from
my viewpoint the concerns I’ve  outlined below:
 


·         Conversion from asset sale to entity or ownership sale – A purchase of anything other
than the Facility is challenging for GRU.  First, it places us in jeopardy of having the value of
the Facility subject to state and local property taxes.  It also may impact the issuance of tax-
exempt bonds.  It will also subject GREC to the highest degree of due diligence, and
indemnification against liabilities of the GREC entity.  Finally, it makes the issue of the 1603
Grant part of the purchased liability, which GRU will not accept.


Furthermore, the current PPA envisioned an asset purchase by incorporating a Purchaser’s
Option to Purchase Facility in Section 27.  There are no references related to a purchase of
GREC vs. the Facility.
 


·         Price movement – I appreciate that you now understand the value of the price you had ($
750 million) before it was gone.  GRU moved the price to $ 725 million though the end of
business today, and it falls to $ 700 million tomorrow.  It’s that Croce’s song again:


“Last week he took all my money and it may sound funny, but I’ve come to get my money
back.”


 
·         Interest rate protection – While I appreciate GREC bargaining for zero interest rate


exposure, its simply not reasonable to expect GRU to absorb 100 basis points of risk
(amounting to $ 150 million).  Therefore, GRU would simply cap its risk at 50 basis points
over current 30 year Treasuries with an ability to terminate the contract.     
 


·         Exclusivity – Revising the exclusivity from 7 months to 3 months means that within our 4
month window of executing a definitive contract there will be a month in which GRU and
GREC may not have a final contract, but GREC will be allowed to “shop another buyer”.  
That’s not acceptable.  However, GRU would accept 4 months given that fact that once
under contract those additional 3 months are covered by that contract.
 


·         Public Records - Modifying the provision in which GRU requires GREC to indemnify it







against claims and actions by others against GRU, when GRU has simply carried out GREC’s
designation of information as exempt from public records is simply not fair and equitable.
 


·         Current suspension of withholdings under PPA – GRU will not give up its rights under the
PPA. 
 


·         Law of New York – GREC’s Facility is in Florida.  GRU is in Florida.  Laws governing public
records, real estate, and state environmental laws are in Florida.  Florida it is!
 


·         MOU binding date – With the aforementioned issues, there is very little likelihood that GRU
could gain approval by March 25, 2017 even if we were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU to me, I view
it as largely unresponsive to GRU’s offer and imposing more risk on GRU.  Therefore, I am attaching a
newly revised MOU, which includes revisions GRU can accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing GRU the
ability to terminate with a 50 basis point swing in the market and ii) to structure an asset sale as was
envisioned in the PPA and iii) a seven (7) window to close the transaction this is a great deal for
GREC and will allow GRU to recognize substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people strange to you.”
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Brown, Thomas R
To: Baysinger, Gary L
Cc: Bielarski, Edward J; Beaulieu, David E
Subject: Re: 100W MV Downtown Replacements
Date: Wednesday, January 18, 2017 3:44:25 PM


Thanks Gary,


Is Stephan suggesting GRU should replace the existing obsolete light fixtures and poles with new
equipment that is LEDs at the existing billing rates? 
Where did Dave B come in rate wise when doing a  whole fixture and pole changeout?  I know with just
a fixture head replacement of an equivalent wattage, there was a proposed rate decrease.
Which option on the cities white paper did this option mirror if any?


That stated.  Downtown lights need to be upgraded and glad we are teaching a position to move
forward.


Tom Brown
Sent from my iPhone


> On Jan 18, 2017, at 3:17 PM, Baysinger, Gary L <BaysingerGL@gru.com> wrote:
>
> FYI
>
> From: Broadus, Stefan M.
> Sent: Wednesday, January 18, 2017 3:07 PM
> To: Mathews, James J
> Cc: Scott, Teresa A.; Baysinger, Gary L; Sparks, David W; Beaulieu, David E
> Subject: 100W MV Downtown Replacements
>
> Hey Jim,
>
> Thanks for the productive meeting this morning. As we discussed, attached is a map and list of the
100W Mercury Vapor pedestrian light fixtures downtown. There are a total of 88 and all showed as
being on fiberglass poles. There should be enough funding in the downtown lighting capital account to
cover the replacement 3000K LED luminaires and concrete poles. Let me know of a schedule once you
gather more information. I would like to be able to communicate this to some interested parties. The
City would like to proceed immediately.
>
> The City would prefer an MOU that maintains the existing MV rental rate for these fixtures until a
more formal rate is agreed upon by the City Commission at which point a lump sum corrective credit
could be applied to the light bill. A similar credit was applied recently when a billing inconsistency was
discovered.
>
> Thanks,
> Stefan
>
> Stefan Broadus, PE
> Project Engineer IV
> Public Works - City of Gainesville
> (352) 393-8406
>
> <100MV Replacements.pdf>
> <MV100 List.xlsx>
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From: Michelle Pisarri
To: Jacob Williams
Subject: FW: Quick Summary of Last Night Vero Beach Meeting
Date: Wednesday, February 22, 2017 10:08:44 AM


THIS E-MAIL IS BEING BLIND COPIED TO FMPA'S BOARD OF DIRECTORS, EXECUTIVE COMMITTEE
AND OTHER INTERESTED PARTIES


 
Good Morning,
 
Please see below a summary from Jacob regarding last night’s Vero Beach City Council.
 
Best Regards,
Michelle Pisarri
 
A quick summary of last night’s Vero Beach City Council session.  We will send out a more full
summary with video by the end of day today.
 
The meeting went extremely well.  Mayor Moss continued her theme of a new beginning and
constructive relationships with FMPA and members so that Vero Beach could achieve the goal of
selling off the utility.  We likewise acknowledged Mayor Moss and Rep. Grall's attitude of focusing on
the prize to try and provide Vero Beach the option to sell the utility and get out of the project
agreements with FMPA and stay away filing bills and requesting studies that may otherwise slow the
process and not let Vero Beach achieve its goal.
 
Indian River Shores
We stated very clearly that Vero Beach is free to move forward with the Indian River Shores sale and
that if they needed anything additional from FPMA, to pleas let us know.  Our review of the facts
today is complete.
 
Full Sale and Preliminary Cost to Exit from Project Agreements
We reviewed the slides basic slide deck the Board saw last week with the City Council.  We stated
very clearly over and over again, we are trying to strike the balance of meeting Vero Beach's desire
with ensuring that our members like Fort Pierce and Clewiston will not pay more for there power
nor take on additional uncompensated risk for power the ARP cities do not need.  We made it clear
we are not the only option but our task for them was to provide an option that relied essentially
solely on the ARP cities to take over these power entitlements that they do not need.  It was also
very clear that all 19 cities in the ARP and in the project agreements would have to ultimately
approve the transaction so working together and building constructive relationships was important.
 
There were a number of questions around the preliminary proposal but most jumped straight to
how fast could the whole system be sold.  Councilman Winger was very supportive of the numbers
and thought this was doable.  He immediately understand that in exchange for the $32 million in
end of life and major event risk the ARP cities would take over, Vero Beach would give up their
"Additional Benefits" rights under the ARP agreement.  He thought that was a good deal.
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Two of the Councilman jumped on the FPL coal plant comparisons where Vero Beach's share would
require a payment of $85 million before risk adjustment and said this is nothing more than a "real
estate comp" and it makes great sense.  The Council was very complimentary of FMPA's team
providing a preliminary proposal ahead of the stated schedule in January and that is was very easy
to understand and clear.  They were told the team had been working since before Christmas on the
effort well in advance of the January 3 meeting.  They were all extremely happy with the progress
and appreciated FMPA's efforts to deliver on our commitments, in this case even early.
 
They pressed on the timeline and essentially committed to working to the goal we had stated from
the very beginning in early January, to try and be done in a year.  They tried to squeeze time down
but the big first step is negotiating a deal with Vero Beach, FPL, OUC, and others to most of the
moving parts are fixed taking roughly 3 months.  Then we would start shopping the deal first to the
Bondholders, ratings agencies, Bond Trustees, and a rough indication from the Board, etc for
roughly 3 months.  Finally take about 4 months to get the 19 cities/Utility Board/Authorities
approval and as well as the FMPA EC and Board approval.  Obviously much has to go right to get
there but its draft plan.
 
FPL has not firmly indicated if they will bid on the entire system, but we should know in the next
couple weeks and then if so, let the negotiations begin.  FPL had no formal presentation and was
struggling with what their exact timeline would be.
 
Interestingly during the push to to speed up the process, we made it quite clear that if State level
"Studies or Audits" were pushed on FMPA, that essentially the same 5 people would be involved in
these Studies as would be involved in the negotiations and that the process would slow
significantly.  Councilman Winger was not happy with the OPPOGA study request and realized that
would hurt the process and you got the sense they would push to alter that.
 
During the Q&A, Tim Zorch brought up a letter from Sen. Mayfield's office from Monday which
seemed to indicate she is requesting the OPPOGA study be postponed.  We are trying to run that
down today.
 
A more thorough write up to come with video excerpts.  Please call my cell 407-274-2846 with any
questions.
 
Finally thanks again to this team that has worked so hard to pull this information together and make
a high quality and easy to understand presentation to the Vero Beach City Council.  Clearly their view
of FMPA is changing and your efforts are a big piece of why that is occurring.
 
Thanks
 
Jacob
Sent from my iPad
 








From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: FW: Response to latest revision
Date: Monday, March 20, 2017 6:34:42 PM


Mayor, Commissioners and UAB members.
 
Please find the latest communication between Mr. Gordon and I in which I expresss my
disappointment with his latest revision to the MOU, which I can not execute for a variety of
reasons.  The primary, being I can not unilaterally invoke a “stay” of the arbitration without the City
Commission’s vote and the UAB’s recommendation.  I wouldn’t suggest it, nor should Mr. Gordon
expect that.  There are other issues related to eleventh hour provision revisions favoring GREC, but
not GRU which are wholly unacceptable.  I will continue in my efforts to finalize the MOU in the best
interests of GRU customers and the city.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Monday, March 20, 2017 6:29 PM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M
Subject: Response to latest revision
 
Jim,
 
My dad and I would watch movies together when I was younger (much younger).  One actor my dad
liked was John Wayne, but the other was Paul Newman.  In his Oscar-winning performance as Cool
Hand Luke, Newman was told by a prison guard tired of his misdeeds against authority, “What we
have here is a failure to communicate.”  After receiving what I thought would be the final MOU, I
really understand the power of that line. 
 
After my e-mail to you this weekend followed by several phone conversations I thought we had
reached a compromise on the issues surrounding the MOU.  Based on my receipt of your revisions
this afternoon, I realize I was wrong. Let me explain:
 


·         I didn’t agree to “stay” the arbitration, prior the City Commission and Utility Advisory Board
(“UAB”) having a chance to approve the MOU.  Honestly, it would incredibly presumptive
(and maybe career threatening) on my part to commit my governing body to the decision of
staying the arbitration, when they’ve already voted to defend the arbitration GREC brought
against GRU.  In this case, the City Commission have voted on granting monies for attorneys
on two separate occasions to pursue a defense of the arbitration GREC entered against GRU.
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·         I didn’t agree to limit GRU’s ability to withhold under the PPA solely to shutdown charges,
Available Energy on start-up and payment decreases under Section 12.4.1 of the PPA.  I
agreed to withhold based on one or more of GRU’s pending claims that are the subject of
the Dispute and consistent with past practices.  This morphing of my position into
something else is not acceptable.


 
·         I didn’t realize that the $ 7,176,643 which you represented being withheld by GRU was not


the full value of the withholdings.  When I verified the number with the City Attorney I
discovered GRU was being shortchanged in the process (it seems to be approximately $7.5
million).  When the City Attorney delivers the markup of your revision tomorrow, that
number will be corrected.


 
·         To add insult to injury, GREC’s revision includes a provision whereby GRU shall refund to


GREC at Closing any amounts held above the Retention Cap along with interest. I didn’t
agree to that, as well as the other items. 


I realize that some folks could view these issues as fairly minor in a proposed $ 750 million
transaction.  However, I don’t view any issues of principle as minor, particularly after you wrote the


following to me on March 16th: 
 


·         My Board is beginning to wonder if you feel conflicted, in that, you are not sure if you
want to transact a fair and durable deal or if you want to maintain and exercise undue
leverage that is destined to unravel your acquisition of the GREC facility. It is imperative,
if both of us are going to commit the significant time and resources required for this
transaction that it be in a constructive climate.


After reading your revisions to the MOU today, I’d ask you to look at your words as they apply to
you and as you do put on an old Michael Jackson tune,” The Man in the Mirror.”  As you sit in your
easy chair think about the words:
 


I’m starting with the man in the mirror.
I’m asking him to change his ways.


And no message could be any clearer
If you want to make the world a better place,


take a look at yourself, and then make a change.
 


I have asked the City Attorney to revise the MOU so that it incorporates the aforementioned
changes.   We are very close to an agreement.  However, if you continue to make last minute
changes to otherwise agreed -upon provisions of documents and in the same breath dare question
my commitment, we will be done.  I am only comfortable in a mutually beneficial transaction, which
ultimately can be transacted.
 
Keep listening to the lyrics:


I’m gonna make a change.
For once in my life.


Its gonna feel real good
Gonna make a difference







Gonna make it right…
 
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Walton, J. Lewis
To: Bielarski, Edward J
Subject: FW: Tower Lease for Civic Media Center and Library Inc. dba WGOT-LP, 94.7 FM
Date: Tuesday, February 07, 2017 12:38:04 PM
Attachments: wgot lease draft r2017.02.03.docx


Keeping you in the loop
 
J. Lewis Walton
Chief Business Services Officer
Gainesville Regional Utilities
Office: 352-393-1039
 


From: Wishart, Wayne B 
Sent: Tuesday, February 07, 2017 11:44 AM
To: Strother, Rita K
Cc: Walton, J. Lewis
Subject: Tower Lease for Civic Media Center and Library Inc. dba WGOT-LP, 94.7 FM
Importance: High
 
Hi Rita…
 
Please print two counterparts (one sided printing) of the attached tower lease for Civic
Media Center and Library Inc. dba WGOT-LP, 94.7 FM for form and legality review by
the City Attorney’s office.
 
Certain members of the CC have taken a special interest in this transaction and the
tenant is working under a tight FCC deadline which they have conveyed to the CC (and
subsequently to the GM) so this needs to be shepherded through the form & legality
review process as quickly as possible.  I need it returned by COB this Thursday, COB
Wednesday would be even better.
 
Call/email when its ready and I will arrange to have it picked-up. 
 
Thank you,
 
Wayne Wishart
GRUCom Business Director
Gainesville Regional Utilities
Em:      wishartwb@gru.com
Ph:        352/393-1274
Fx:        352/334-2799



mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=waltonjl

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:wishartwb@gru.com












GRUCom Site ID:  T-9


GRUCom Site Name:  Springhill Tower











TOWER AND GROUND SPACE LEASE   


GRUCom SPRINGHILL TOWER            








	THIS LEASE (“Lease”) is made and entered into by and between CITY OF GAINESVILLE, d/b/a GRUCom, a municipal corporation organized and existing under the laws of the State of Florida, whose address is P.O. Box 147117, Gainesville, Florida, 32614-7117, hereinafter referred to as “Lessor”, and CIVIC MEDIA CENTER AND LIBRARY, INC. d/b/a WGOT-LP, 94.7 FM, a Florida Not For Profit Corporation, with a business address of 433 South Main Street, Gainesville, FL 32601, hereinafter referred to as “Lessee.”  Throughout this Lease, both Lessor and Lessee may be referred to individually as “Party” or collectively as “Parties.”





	WHEREAS, Lessor and Lessee desire to enter into this Lease, whereby Lessor agrees to lease to Lessee certain space described herein upon the Lessor’s Tower (“Tower Space”) and certain space upon the ground surrounding the Lessor’s Tower (“Ground Space”), located at 3805 NW 97 Boulevard, Gainesville, FL 32606, the Tower Space and Ground Space collectively referred to as “Premises”; 


	


	NOW, THEREFORE, in consideration of the mutual promises, conditions, and other good and valuable consideration of the Parties hereto, it is covenanted and agreed as follows:


1.	Property.  Lessor is the owner of certain property, located in the County of Alachua, Florida, as described on Exhibit “A”, attached hereto and incorporated herein by reference as if fully set forth herein, hereinafter referred to as the "Property", a portion of which has been identified as suitable for the location of certain communications equipment and related facilities.  Lessor hereby grants permission to Lessee to install, maintain, operate, repair, replace,  upgrade and remove communications equipment and appurtenances owned by Lessee on Lessor’s Tower on the Property and to install, maintain, operate repair, replace, upgrade and remove structures and equipment owned by Lessee (Lessee’s building) on the ground located within the Property.





2.	Demise of Premises.  Lessor, in consideration of the improvements constructed on the Property and the other terms, covenants, conditions and agreements set forth in this Lease, does hereby let and demise unto Lessee the following described Premises:





"Tower Space"





Attachment locations at the 200 foot (approximate) level of the Tower, as described in Exhibit “B”, for the placement and affixing of antennas and lines in accordance with Lessee's needs, subject to the structural limitations of the Tower.





"Ground Space"





Zero (0) square feet of ground space on the Property.  Lessee requires no ground space.  All references made with respect to, or associated with, the use of Ground Space hereinafter are not applicable.  Any future Ground Space requirements shall require and be memorialized in an amendment to this Lease 





2.1	Rights of Lessee.  Lessee shall have the right to place and install all lines, conduits, connections, devices, and equipment for the transmission, reception, encryption and translation of voice and data signals by means of radio frequency energy and landline carriage, including lines for signal carriage between the Ground Space and the Tower Space, as more particularly delineated on Exhibit “B”, attached hereto and made a part hereof as if fully set forth herein.  Any changes which Lessee may from time to time propose to the lines, conduits, connections, devices and equipment delineated on said Exhibit “B” shall require Lessor’s prior written consent, which consent shall not be unreasonably withheld or delayed, and may also, at Lessor’s option, require an adjustment to the Base Rent.





2.2	Use of the Premises.  Lessee shall be a tenant of the Premises and entitled, at Lessee's sole expense, to use and occupy the Premises for the commercial purpose of installing, operating and maintaining thereupon a wireless communication base station, antennas, and/or ancillary equipment.





2.3	Ingress/Egress. Lessor grants to Lessee an easement for twenty four hours per day, seven days per week for ingress and egress, measuring approximately 20 feet in width and extending the entire distance between the leasehold Premises and the Lessor's property line, which easement shall remain in effect during the term of this Lease and any extensions thereof. Lessee shall not construct or install any buildings, structures or obstacles within the easement area. Lessee in the exercise of the rights herein shall not unreasonably interfere with the right of Lessor, or any person having a right to use Lessor's Property, from their continued and future use of the easement area. Any agreement with a third party whereby third party is also granted access by or through the easement area will require the third party not to unreasonably interfere with the right of tile Lessee to utilize the easement area. Lessor will maintain the easement such that Lessee has access to the Lessee Facilities; however any damage to the easement caused by the Lessee is to be repaired by the Lessee. Lessee acknowledges that Lessor has an easement through the property adjacent to the Premises for Lessor's use, and that such easement may not be assignable to the Lessee. Lessor shall bear no responsibility for Lessee's ability to reach the Lessor's property line.





2.4	Utility Lines.  Lessor further warrants to Lessee that it shall grant access by other utility companies for the construction of utility lines and related appurtenances to serve Lessee’s personal property on Lessor’s Property by an instrument of Lessor’s choosing conveying said right.  Additionally, access rights specifically for the construction of telecommunication utility lines and related appurtenances, other than those owned by the Lessor, shall be granted, governed and controlled pursuant to Section 36 herein.





3.	Construction of Improvements 





	3.1	Lessee shall cause to be constructed on the Property, the site improvements collectively described, illustrated and provided for in Exhibit “B”, Exhibit “C”, Exhibit “D” and Exhibit “E”.





	3.2	Prior to any construction taking place on the Property by Lessee, the design and style of the Lessee’s equipment and construction plans must be preapproved by Lessor, which approval shall not be unreasonably withheld or delayed.  Lessee shall be responsible for correcting any work not constructed in accordance with the approved plans.





	3.3.	Lessee shall cause all work to be performed free of liens, and in accordance with all relevant laws, ordinances, regulations, and conducted pursuant to acceptable industry standards for materials, workmanship and performance.





4.	Ownership of Improvements.  Any structural modifications or improvements which are made to the Tower by Lessee, as necessary to accommodate Lessee’s communications equipment load, shall automatically become the property of Lessor upon termination of this Lease, without the necessity for any separately documented bill of sale.  All ground space improvements and personal property placed upon the Premises by Lessee, such as, but not limited to Lessee's equipment pad, equipment building, communications equipment, cables, wires, lines, line bridges, attachments, hardware, supports, brackets and all related non-structural appurtenances, shall remain the sole and exclusive property of the Lessee, and must be removed upon the termination of this Lease.





5.	Maintenance of Facilities.  Lessor shall, at Lessor's sole cost and expense, keep the Tower in good condition and repair, and include the Tower in a regular regime of inspection and maintenance through the term of the Lease. Lessee shall be solely responsible for all necessary repairs and maintenance of its personal property located on the Premises.





6.	Use of Contractors and Subcontractors.  Contractors and subcontractors are permissible with the prior written consent of the Lessor, which consent shall not be unreasonably withheld or delayed.  Any contractors or subcontractors employed by the Lessee shall be required to meet the indemnification and insurance requirements of the Lessor prior to the commencement of any construction or maintenance work at the site.  At the completion of the work, Lessee shall ensure that all contractors and subcontractors remove materials, debris and rubbish from the work site and restore to original condition all property not designated for alteration by the construction or maintenance work. Lessee shall pay all contractors, subcontractors and material men in timely fashion.





7.	Construction and Normal Maintenance Work Hours.  Lessee shall have access to its personal property on the leased Premises at all times and shall have quiet and peaceful enjoyment of the Premises throughout the Lease term as long as Lessee is not in default hereunder.  However, the Lessee agrees to make every effort to minimize disruption to the surrounding area.  Construction and normal maintenance work on the Property will be restricted to the hours of 7:00 A.M. to 5:30 P.M., Monday through Friday, excluding legal holidays.  Lessee will notify Lessor’s representative at least forty eight (48) hours in advance of any planned work requiring Lessee to ascend the Tower or excavate within the Premises and Lessor, at its option, may provide a representative to be on site during said work.





8.	Emergency Maintenance.  Lessee shall have access to the site at all hours to conduct emergency maintenance.  Lessee may use non-preapproved contractors or subcontractors to conduct such emergency maintenance.  However, in that event that Lessor has not furnished approval of Lessee’s contractor or subcontractor, Lessee shall assume full responsibility for all actions of such unapproved person or firm.  Lessee shall notify Lessor, in the manner requested by the Lessor and as soon as reasonably practicable, regarding off hours emergency maintenance activities at the site.





9.	Term.  The Initial Term of this Lease shall be five (5) years, commencing upon the Effective Date of this Lease.  The Lease will automatically renew for two additional (2) terms of five (5) years each (each an "Extension Period") upon the same terms and conditions unless Lessee notifies Lessor in writing of Lessee’s intention not to renew this Lease at least sixty (60) days prior to the expiration of the Initial Term or then existing Extension Period.  All references in this Lease to the “term” of this Lease shall be deemed to include the Initial Term hereof and any and all Extension Periods thereof pursuant to this Section. 





10.	Base Rent.  For Tower Space and Ground Space use, Lessee shall pay to Lessor a Base Rent which shall be due and payable monthly in advance in the amount of $200 per month, plus any applicable taxes.  This Base Rent amount is based upon the equipment configuration as described in Exhibit “B” and Exhibit “C” and illustrated in Exhibit “D”.  This Base Rent rate shall be used as the basis for the computation of the annual Adjusted Rent and any Additional Rent due for Additional Equipment.  The first monthly Base Rent payment, prorated if necessary, shall be due and payable within ten (10) days following the Effective Date.  All subsequent Base Rent payments shall be due and payable monthly in advance on the 1st day of every month thereafter for the duration of this Lease term.  Rent is due and payable without a requirement that it be billed by Lessor.  The provisions of this subsection shall survive the termination or expiration of this Lease.





10.1	Adjusted Rent.  On the first day of every October beginning in October 1, 2017 during the Initial Term and Extension Periods of this Lease, the Base Rent shall be automatically increased, without further notice, by three percent (3%).  





10.2	Additional Equipment and Additional Rent.  During the Initial Term and any Extension Periods of this Lease, and subject to the limitations described herein, Lessee shall have the option to increase and to change the type of antennas located on the Tower, and to increase the number of coaxial cable runs connecting the antennas to the Lessee’s building.  The placement of any Additional Equipment on the Tower is subject to the capability of the Tower to support the additional load and the written approval of the Lessor as to the Additional Equipment, which approval will not be unreasonably withheld. Lessee shall notify Lessor in writing of its intent to exercise the option to locate Additional Equipment on the tower; however, no installation or construction shall take place until Lessee receives all necessary written approvals.  All costs related to the location of the Additional Equipment, required modifications of the Tower or the Property, and modifications required to the equipment of the Lessor, or any third parties then occupying space on the Tower are to be born solely by the Lessee.  The installation of such Additional Equipment on the Property may subject the Lessee to the obligation to pay Additional Rent to the Lessor.  When the Lessee notifies Lessor of intent to exercise the option to install Additional Equipment on the Tower, the Additional Rent charged shall be at the rates in effect at the time of the placement of Additional Equipment on the Tower, which shall be memorialized in an amendment to this Lease, if applicable.  The first monthly Additional Rent payment, if required, shall be due and payable within ten (10) days following the date when the Lessee receives the required written approval of the Lessor to place Additional Equipment on the tower, prorated if necessary, and all subsequent Additional Rent payments shall be due and payable monthly in advance on the 1st day of every month thereafter for the duration of this Lease term.  Likewise, the Additional Rent shall be adjusted on the first day of every October 1st thereafter during the Initial Term and Extension Periods of this Lease in the same manner as specified in Section 10.1 above. 





11.	Fitness for Use.  Lessor makes no warranties or representations as to the fitness of Lessor’s Property for the uses intended by Lessee.  Lessee shall have the right, at its sole expense, to have the Property surveyed, to have soil borings and analysis tests run, and to have an environmental audit of the Property performed by an environmental consulting firm for its use in making such determination.   In addition, the communications equipment to be mounted on the Tower must be evaluated by an independent engineering consultant, at Lessee’s expense, for purposes of determining that the loading capacity of the Tower will not be exceeded.





	12.	Representations, Warranties and Covenants Concerning the Use of Hazardous Substances/Periodic Notice. 





	12.1	Lessor’s Representation and Warranty.  Lessor represents and warrants that the Property is free of hazardous substances as of the date of this Lease, and, to the best of Lessor’s knowledge, the Property has never been subject to any contamination or hazardous conditions resulting in any environmental investigation, inquiry or remediation.  Lessor shall comply with Applicable Law (as defined below) with respect to any activity conducted by Lessor in or on the Property.





12.2	Hazardous Substances.  No spill, deposit, emission, leakage or other release of Hazardous Substances (as defined below) on the Premises or the soil, surface water or groundwater thereof by Lessee is allowed for the period of the Lessee’s occupancy. Lessee shall be responsible to promptly notice Lessor and completely clean up any such release caused by Lessee, its officers and employees, agents, contractors and invitees as shall occur on the Premises during the Lessee’s occupancy and shall surrender the Premises free of any contamination or other damage caused by  Lessee during the Lessee’s occupancy. In the event Lessee becomes aware of any Hazardous Substances on the Property, that, in Lessee’s and Lessors’ collective evaluation and determination, renders the condition of the Premises or Property unsuitable for Lessee’s use, Lessee shall promptly notify Lessor of the Hazardous Substances on the Property Lessee will have the right, in addition to any other rights it may have at law or in equity, to terminate this Lease upon written notice to Lessor.





12.3	Maintenance of Premises.  Lessee shall, at its sole cost and expense, keep, maintain, use and operate the Premises at all times in compliance with applicable federal, state and local laws, rules, regulations and ordinances ("Applicable Law") as defined below, including laws addressing environmental compliance, worker health and safety and statutory insurance requirements, and including but not limited to obtaining any required environmental permits, licenses, registrations or approvals necessary for Lessee to conduct operations at the Premises. The Lessee warrants that it has secured all environmental permits, licenses, registrations or approvals that are required and shall maintain the Premises in good and sanitary order, condition and repair. As part of this maintenance obligation, Lessee shall promptly respond to and clean up any release or threatened release of any Hazardous Substances caused by Lessee into the drainage systems, soil, surface water, groundwater, or atmosphere, in a safe manner, in strict accordance with Applicable Law, and as authorized or approved by all federal, state and/or local agencies having authority to regulate the permitting, handling, treatment, storage, disposal, remedial, removal actions and cleanup of Hazardous Substances. 





	12.4	Entry by Lessor.





(1) 	Lessee shall permit Lessor and its agents to enter into upon the Premises without prior notice, at all reasonable times for the purposes of inspecting the Premises and all activities thereon, including activities involving Hazardous Substances or for the purposes of maintaining any buildings on the Premises. Such right of entry and inspection shall not constitute managerial or operational control by Lessor over activities or operations conducted on the Premises by Lessee. Lessor and Lessee agree that each will be responsible for compliance with any and all applicable governmental laws, rules, statutes, regulations, codes, ordinances, or principles of common law regulating or imposing standards of liability or standards of conduct with regard to protection of the environment or worker health and safety, as may now or at any time hereafter be in effect, to the extent such apply to that party’s activity conducted in or on the Premises Lessee shall not be responsible for any costs, claims or liabilities to the extent attributable to the inaccuracy of any information in Section 12.4 or any Lessor acts or omissions.





(2) 	In the event that Lessee shall receive any notice of the following, Lessee shall permit Lessor and its agents to enter into the Premises without prior notice:





(a) The happening of any material event involving the spill, release, leak, seepage, discharge or clean-up of any Hazardous Substance on the Premises caused by Lessee; or 





(b) Any environmental complaint caused by Lessee is received from any person or entity, then Lessee shall immediately notify Lessor orally within twenty-four (24) hours and in writing within three (3) business days of said notice. Lessor shall have the right but not the obligation to enter onto the Premises or take such other action as it shall deem necessary or advisable to clean up, respond to, remove, resolve or minimize the impact of, or otherwise deal with any such Hazardous Substance or environmental complaint following receipt of any notice from any person or entity having jurisdiction asserting this existence of any Hazardous Substance or an environmental complaint pertaining to the Premises or any part thereof, which if true, could result in an order, suit or other reasonable action against Lessor. If Lessee is unable to resolve such action in a manner which results in no liability on the part of the Lessor, all reasonable costs and expenses incurred by the Lessor in exercise of any such rights shall be secured by this Lease and shall be payable by Lessee upon demand.





12.5	Indemnity and Release. 


	


Lessee’s Indemnity. 





(1) 	With respect to releases or threatened releases, or use of any Hazardous Substance(s) caused by Lessee during the Lessee’s occupancy, Lessee shall indemnify, defend and hold 	harmless Lessor from and against any suits, actions, legal or administrative proceedings, demands, claims, liabilities, fines, penalties, losses, injuries, damages, costs or expenses, including interest and reasonable attorneys' fees (including cost of defense, direct and on appeal, settlement and reasonable attorneys' fees for attorneys of Lessor’s choice) incurred by, claimed or assessed against Lessor under any Applicable Law, without limitation, and any and all statutes, laws, ordinances, codes, rules, regulations, orders or decrees regulating with respect to or imposing liability, including strict liability or other standards of contact concerning any Hazardous Substance, by any person or entity or governmental department or agency for, with respect to or as a direct or indirect result of, the presence on or under, or the escape, seepage, leakage, spillage, discharge, emission or release from the Premises of any Hazardous Substance, which is in any way connected with injury to any person or damage to any property or loss to the Lessor occasioned in any way by the use or presence of Hazardous Substances on the Premises caused by (1) Lessee’s breach of any term or provision of this Section 12 or (2) the negligent or intentional activities of the Lessee before, during or after the Lessee’s occupancy of the Premises. Lessee shall not be responsible for any costs, claims, liabilities or losses to the extent attributable to any Lessor acts or omissions.





(2)	This indemnity specifically includes the direct obligation of Lessee to perform, at its sole cost and expense, any remedial, assessment, removal or other activities required, ordered, recommended or requested by any agency or governmental official or third party or otherwise necessary to avoid or minimize injury or liability to any person or to prevent the spread of pollution, caused by Lessee (hereinafter, the "Remedial Work"). Lessee shall perform all such work in its own name in accordance with Applicable Laws.   Lessee shall not be obligated to perform any Remedial Work if such Remedial Work is rendered necessary due to the negligent or intentional activities of Lessor.





(3)	Without waiving its rights hereunder, Lessor may, at its option, upon reasonable notice to Lessee, perform such Remedial Work as described in Paragraph (2) above, and thereafter seek reimbursement for those costs thereof from Lessee. Lessee shall permit Lessor access to the Premises to perform such Remedial Work.





(4)	Whenever Lessor has incurred costs described in this Section that is a fault or caused by Lessee, Lessee shall within thirty (30) days of receipt of written notice thereof, reimburse Lessor for all expenses together with interest from the date of expenditure at the "applicable federal rate" established by the Internal Revenue Service.





	12.6	Agency or Third Party Action.  Without limiting its obligations under any other paragraph of this Section, Lessee shall be solely and completely responsible for responding to and complying with any administrative notice, order, request or demand or any third party claim or demand relating to potential or actual contamination on the Premises caused by Lessee. The responsibility conferred under this paragraph includes, but is not limited to, upon written demand and approval of Lessor responding to such orders on behalf of Lessor and defending against any assertion of Lessor's financial responsibility or individual duty to perform such orders. Lessee shall assume pursuant to Subparagraph (2a) above, any liabilities, duties, or responsibilities which are assessed against Lessor in any action described in Subparagraph (2b).





12.7	Breach.  Any breach of any warranty, representation or condition contained in this Section 12 shall constitute a Default under the Lease and shall entitle the non-defaulting Party to exercise any and all remedies provided in the Lease, or otherwise permitted by law. 





12.8	Survivability of Terms.  The terms and conditions of this Section 12 shall survive the termination of this Lease. 





	12.9      Definitions. 





	Hazardous Substance(s). Hazardous substance shall be construed broadly to include any toxic or hazardous substance, material or waste, and any other contaminant, pollutant or constituent thereof, whether liquid, solid, semi-solid, sludge and/or gaseous, including without limitation chemicals, compounds, asbestos, asbestos-containing materials or other similar substances or materials which are regulated by or pursuant to any federal, state or local laws, rules or regulations, including but not limited to the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended by the Superfund Amendment and Reauthorization Act of 1986 ("SARA"), 42 USC §9601, et. seq., hereinafter collectively, "CERCLA"; the Solid Waste Disposal Act, as amended by the Resource Conservation Recovery Act of 1976 ("RCRA") and subsequent hazardous and solid waste amendments of 1984, also known as the 1984 RCRA Amendments, 42 USC §6901, et. seq.; the Hazardous Material Transportation Act, 49 USC §1801, et. seq.; the Clean Water Act, as amended, 33 USC §1301, et. seq.; the Clean Air Act, as amended, 42 USC §§7401 to 7642; the Toxic Substance Control Act, as amended, 15 USC §2601, et. seq.; the Federal Insecticide, Fungicide and Rodenticide Act ("FIFRA "), as amended, 7 USC §§136 - 136Y; the Emergency Planning and Community Right-to-Know Act of 1986 ("EPCRA"), as amended, 42 USC §11001, et. seq., (Title III of SARA); the Occupational Safety and Health Act of 1970 ("OSHA"), as amended, 29 USC §651, et. seq.; and any similar state statute, including without limitation, Chapters 252, 255, 376, 403, 442, 455 and 553, Florida Statutes, or any rules or regulations implementing such Statutes or which have been or shall be determined at any time by any agency or the court to be a hazardous or toxic substance regulated under any other Applicable Law; or any substance or material that is or becomes regulated by any federal, state or local government authority. 





	Applicable Law(s).  Applicable Law(s) shall include but not be limited to the following: CERCLA, RCRA, the Clean Water Act, the Hazardous Materials Transportation Act, the Clean Air Act, the Toxic Substance Control Act, FIFRA, EPCRA, Title III of SARA, OSHA, and any similar state statute, including without limitation, Chapters 252, 255, 376, 403, 442, 455 and 453, Florida Statutes, as amended, and the regulations promulgated there under, any state or local "Superfund" or "Superlien" laws, and any other federal, state and/or local laws, rules or regulations, whether currently in existence or hereinafter enacted or promulgated that govern or relate to the following: (i) the existence, clean up and/or assessment or remediation of contamination on property; (ii) the protection of the environment from spilled, released, deposited or otherwise disposed of contamination; (iii) the control of hazardous or toxic substances or waste; or (iv) the use, generation, storage, discharge, transportation, treatment, recovery, removal or disposal of hazardous or toxic substances or waste including building materials such as asbestos and including dishwashing materials and food disposal procedures.





13.	Aviation Hazard Marking.  Lessor shall, at Lessor’s sole cost and expense, be responsible for complying at all times with the Tower marking, lighting, recording and notification requirements of the Federal Communications Commission (FCC) and the Federal Aviation Administration (FAA).





14.	Electric Service.  Lessor shall ensure that electric service is accessible and available to Lessor’s property line.  Lessee shall pay the normal and customary connection and extension charges for the service requested and shall be responsible for the separate metering, billing, and payment of its consumption by its operation.  Lessee shall have the right, at its own expense, to install necessary grounding for the building on the Property.


15.	Taxes and Fees.  Lessee shall be solely responsible for, and pay promptly when due, any tangible personal property taxes levied against Lessee's building and Lessee's communications equipment and appurtenances and any other taxes or fees applicable to Lessee’s communications equipment or services whether levied by federal, state or local authority.  In the event that Lessor is required to pay taxes, real or personal, on the property, due in whole or in part to Lessee’s operations, then Lessee shall reimburse Lessor within thirty (30) calendar days for its pro-rata share of said taxes based on receipt of sufficient documentation from Lessor indicating the amount of taxes paid and the calculation of Lessee’s pro-rata share, subject to Section 10 of this Lease.





16.	Compliance with Laws.  Lessee and Lessor shall comply with all federal, state or local laws, rules, regulations and ordinances now or hereafter enacted by any governmental authority or administrative agencies having jurisdiction over the Premises and Lessee's operations thereupon.





17.	Complaint Resolution.  The Parties acknowledge that complaints may from time to time be lodged with Gainesville’s City Commission or other regulatory bodies related to the location of communications equipment on the Property.  Lessee shall promptly assist in diligently pursuing a satisfactory resolution of complaints lodged and appear as necessary before the appropriate regulatory body in order to present and defend the positions of the Parties as related to such complaint.





18.	Indemnification.  Lessee shall indemnify the Lessor, its officials, agents and employees, and hold it harmless from suits, actions, damages, liability and expense in connection with loss of life, bodily or personal injury or property damage arising from or occasioned by any act or omission or negligence of intentional wrongdoing on the part of the Lessee and other persons employees or utilized by the Lessee.





19.	Insurance.  (a) During the Initial Term and all Extension Periods of this Lease, Lessee shall continuously maintain in full force and effect comprehensive commercial liability insurance with general aggregate limits of not less than One Million Dollars ($1,000,000) and automobile liability insurance with not less than Five Hundred Thousand Dollars ($500,000) combined single limit, covering liabilities arising out of or in connection with Lessee's work and operations upon Lessor’s lands.   Lessee shall provide a certificate of insurance to Lessor showing the limits of Lessee’s coverage, naming Lessor as additional insured with respect to all claims arising out of the operations of Lessee, or work to be performed by Lessee. Upon receipt of notice from its insurer, Lessee shall use its best efforts to provide Lessor with thirty (30) days’ prior written notice of cancellation.





(b) Notwithstanding the foregoing, Lessee shall have the right to self-insure the coverages required in subsection (a).  In the event Lessee elects to self-insure its obligation to include Lessor as an additional insured, the following provisions shall apply (in addition to those set forth in subsection (a)): 





(i) Lessor shall promptly and no later than thirty (30) days after notice thereof provide Lessee with written notice of any claim, demand, lawsuit, or the like for which it seeks coverage pursuant to this Section and provide Lessee with copies of any demands, notices, summonses, or legal papers received in connection with such claim, demand, lawsuit, or the like; 





(ii) Lessor shall not settle any such claim, demand, lawsuit, or the like without the prior written consent of Lessee; and





(iii) Lessor shall fully cooperate with Lessee in the defense of the claim, demand, lawsuit, or the like.





20.	Monetary Default.  Lessee shall be in Monetary Default of this Lease if Lessee fails to make a payment of rent when due and such failure continues for thirty (30) days after Lessor notifies Lessee in writing of such Monetary Default.  At the conclusion of this thirty (30) day period, if payment has not been received, Lessor may terminate this Lease after providing an additional ten (10) day notice to Lessee of such uncured Monetary Default.





21.	Default If Lessor or Lessee fails to comply with any provisions of this Lease which the other Party claims to be a Default hereof, the Party making such claim shall serve written notice of such Default upon the defaulting Party, whereupon a grace period of thirty (30) days shall commence to run during which the defaulting Party shall undertake and diligently pursue a cure of Default.  Such grace period shall automatically be extended for an additional thirty (30) days, provided the defaulting Party demonstrates a good faith showing that efforts toward a cure are continuing.  At the conclusion of the grace period, if the Default has not been cured, the Party making the claim may terminate this Lease any/or and all other rights available to it under law and equity after providing an additional ten (10) day notice to the defaulting Party of such uncured Default..





22.	Attorney Fees and Expenses.   In the event of any litigation arising under this Lease, both Parties shall be responsible for their own legal fees, expenses and/or costs related to this Lease.





23.	Non-interference.  In the event Lessee's equipment causes measurable interference with reception or transmission of previously installed equipment for a pre-existing use, upon written notice from the Lessor, Lessee shall immediately cease operating its equipment (with the exception of intermittent testing to be coordinated with Lessor), and shall make such corrections and adjustments as are required to eliminate the interference. Any cost of protective equipment must be paid by the Lessee. Upon expiration or termination of this Lease, Lessee has the right to consider the protective equipment part of its original system and may remove such equipment upon vacating the Property. Lessor will not install equipment on the Lessor's Tower or enter into an agreement with any third party where equipment to be installed on the Property by the third party is known to interfere with the reception or transmission of then existing equipment of the Lessee. Any agreement with a third party for the installation and operation of communication equipment on the Property will contain language similar to the noninterference  provisions applicable to the Lessee which will require the third party to immediately cease operation of and correct any problem which is causing interference with Lessee's previously installed equipment. The Parties acknowledge that there will not be an adequate remedy at law for non-compliance with the provisions of this paragraph and therefore, either Party shall have the right to specifically enforce the provisions of this paragraph in a court of competent jurisdiction.





24.	Title, Access and Authority.  Lessor covenants and warrants to Lessee that Lessor presently owns the fee simple interest in and to the Property; that the Premises are served by legal access from a public way; that Lessor is duly authorized and empowered to enter into this Lease; and that the person executing this Lease on behalf of the Lessor warrants himself to be duly authorized to bind the Lessor hereto.





25.	Assignment of Lessee's Interest.  Lessee's interest under this Lease may be sold, assigned or transferred by Lessee, without any approval or consent of Lessor, to Lessee’s principal, affiliates, subsidiaries of its principal or to any entity which acquires all or substantially all of Lessee’s assets in the market defined by the Federal Communications Commission in which the Property is located by reason of a merger, acquisition or other business reorganization and be assigned in connection with the transfer of the FCC authorization to operate Lessee’s system, so that the name and identity of the holder of Lessee's interest hereunder can be consistent with the name and identity of the holder of said FCC authorization.  Any other assignment of this Lease by Lessee shall require Lessor's prior written consent, which consent shall not be unreasonably withheld.





26.	Subordination.  Lessee shall, upon request of Lessor, subordinate this Lease to any mortgage trust deed which may hereafter be placed on the Premises, provided such mortgagee or trustee there under shall inure to Lessee the right to possession of the Premises and other rights granted to Lessee herein so long as Lessee is not in Default beyond any applicable grace or cure period, such assurance to be in form reasonably satisfactory to Lessee.  Further, Lessor agrees to promptly have any mortgage or trustee which has a mortgage or trust deed currently placed on the Premises execute a non-disturbance agreement in a form reasonably satisfactory to Lessee.





27.	Third Party Agreements.  In the event that Lessor enters into similar agreements with third parties for the installation of communications equipment on the Premises, Lessee agrees to comply with all reasonable requests by Lessor necessary to facilitate such similar agreements.  Upon written request from Lessor giving Lessee sixty (60) days’ notice, and where Lessee’s service is not unreasonably disrupted and where Lessee’s service area is not diminished, Lessee will move any communications equipment which interferes with the installation of third parties equipment.  Where such move is requested, Lessor will compensate Lessee for the cost incurred by Lessee in complying with such request.  Lessee also agrees to provide any frequency and other operating information, which may be needed by Lessor or third party to obtain regulatory or administrative approvals for the location of third parties communications equipment on the Premises, and operation of such equipment.





28.	Notices.  Any notice, demand or communication which Lessor or Lessee shall desire or be required to give pursuant to the provisions of this Lease shall be sent by registered or certified mail to:


		


		If to Lessor:


			


			Gainesville Regional Utilities


			Attention: GRUCom Business Director


			P. O. Box 147117


			Station E1-D


			Gainesville, FL 32614-7117





		If to Lessee:	


			


Civic Media Center and Library, Inc.


d/b/a WGOT-LP, 94.7 FM


433 South Main Street


Gainesville, FL 32601





The giving of any such notices shall be deemed complete upon being sent by United States Post Office Certified Mail with postage charges prepaid, addressed to the Party named herein to be given such notice at its address as set forth in this Lease or to such other address as such Party may heretofore have designated in writing.





29.	Contingencies.  Lessee shall have the right to cancel this Lease if Lessee's technical reports fail to establish to Lessee's satisfaction that the Premises are capable of being suitably engineered to accomplish Lessee's intended use of the Premises; if Lessee's title insurer determines that Lessor does not own good and clear marketable title to the land underlying the Premises; or if such title has encumbrances and restrictions which would interfere with Lessee's intended use of the Premises.  If the conditions precedent are not asserted or invoked by Lessee or Lessor by the date on which construction on the Property starts, they shall be considered waived.





30.	Termination.  Lessor shall have the right to terminate this Lease by giving one hundred eighty (180) days written notice to Lessee in the event that Lessor decides for safety, regulatory or operational reasons to abandon or remove the Tower.  Lessor may terminate this Lease in the same manner at any time if Lessor is required by a state, local, or federal regulatory agency to remove the Tower or by any court to cease operations on the Property.  If the Tower is installed is condemned, destroyed or substantially impaired by fire, lightning, earthquake, hurricane or other such cause completely beyond the control of either the Lessor or Lessee, then this Lease may be terminated by either Party.  In such event, both Parties shall be relieved of their respective obligations hereunder.  Within thirty (30) days after any termination of this Lease, Lessee shall remove its personal property from the Premises and return the Premises to substantially the same condition as it was at the commencement of the Lessee’s occupancy, excepting permanent structural modifications or improvements pursuant to Section 4, and normal wear and tear.





31.	Binding Effect.  All of the covenants, conditions, and provisions of this Lease shall inure to the benefit of and be binding upon the Parties hereto and their respective successors and assigns.





32.	Modifications.  This Lease may not be modified, except in writing signed by both Parties.





33.	Applicable Law.  This agreement shall be interpreted in accordance with the laws of the State of Florida.





34.	Venue.  Venue for any litigation arising out of this agreement shall be in the appropriate Federal or State court sitting in Gainesville, Florida.





35.	Miscellaneous.  The captions and headings contained in this Lease are for convenience only and shall not be taken into account in construing the meaning of this Lease or any part hereof.





35.1	Time is of the essence in the performance of the obligations of each Party hereunder.





35.2	Waiver by any Party of the breach of any provision of this Lease shall not operate or be construed as a waiver of any subsequent breach by the offending Party.





35.3	If any provision of this Lease is held to be invalid or unenforceable, the remainder of this Lease shall not be affected thereby and each term and provision shall be valid and be enforced to the fullest extent permitted by law.





36.	Other Telecommunications Utility Company Lines.  Pursuant to Section 2.4, Lessor does warrant to Lessee that it shall grant access by other utility companies for the construction of utility lines and related appurtenances to serve Lessee’s personal property on Lessor’s Property by an instrument of Lessor’s choosing conveying said right.  If Lessee elects to contract for telecommunications utility services with a telecommunications utility company other than Lessor, then the access rights for the placement of the Other Telecommunications Utility Company Lines shall be conveyed to Lessee in the form of an amendment or addendum to this Lease form in accordance with the “GRUCom Tower Site Policy - Access for Other Telecommunications Utility Company Lines” policy document which is attached hereto and made a part hereof as if fully set forth herein as Exhibit “F”.  Under no circumstances shall Lessee permit any telecommunications utility company other than Lessor to access and/or use the Premises without prior written consent of Lessor and the execution of the appropriate lease amendment or addendum. 





37.	The Exhibits listed below and attached hereto representing Lessee’s equipment collocation application and required submittals, as approved by Lessor, are hereby incorporated into this Lease:





Exhibit “C”:  Lessee’s Application for Collocation of Equipment  





Exhibit “D”:  Lessee’s Certified Construction Drawing(s) for Collocation of Equipment  





Exhibit “E”: Lessee’s Certified Structural Analysis for Collocation of Equipment





Exhibit “F”: GRUCom Tower Site Policy – Access for Other Telecommunications Utility Company Lines”





38.	Entire Agreement.  This Lease constitutes the entire agreement between the Parties and supersedes any prior understandings or agreements between the Parties.
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IN WITNESS WHEREOF, the Parties hereto have caused this Lease to be executed by their duly authorized representatives as of the latter of the two dates signed and written below (the “Effective Date”).











LESSOR:						LESSEE:





CITY OF GAINESVILLE, d/b/a GRUCom		CIVIC MEDIA CENTER AND LIBRARY, INC.		


							d/b/a WGOT-LP, 94.7 FM








By: ________________________________		By: _________________________________





Name: 	Wayne Wishart					Name:	Fredrick Sowder





Title: 	GRUCom Business Director			Title:	WGOT Financial Director





Date: _____________________________		Date: ______________________________						





LESSOR’S FORM AND LEGALITY APPROVAL FIELD:


























(NOTARY PAGE TO FOLLOW)









COUNTY OF ALACHUA





I, the undersigned, a Notary Public in and for the State and County aforesaid, do hereby certify that Wayne Wishart with whom I am personally acquainted, and who acknowledged that he executed the forgoing Tower and Ground Space Lease for the purposes therein contained, and who further acknowledged that he is the GRUCom Business Director of the City of Gainesville, d/b/a GRUCom and is authorized by the City of Gainesville, d/b/a GRUCom to execute this Agreement on behalf of the City of Gainesville, d/b/a GRUCom.





	Given under my hand and seal this ____ day of   _________________, 2017.








					_________________________________


					Notary Public





					My commission expires:





					__________________________________





STATE OF ________________________


COUNTY OF ______________________





I, the undersigned authority, a Notary Public in and for the State and County aforesaid, do hereby certify that, ____________________________, with whom I am personally acquainted, and who acknowledged that he executed the forgoing Tower and Ground Space Lease for purposes therein contained, and who further acknowledged that he/she is the  ___________________________ of CIVIC MEDIA CENTER AND LIBRARY, INC. d/b/a WGOT-LP, 94.7 FM and is authorized by CIVIC MEDIA CENTER AND LIBRARY, INC. d/b/a WGOT-LP, 94.7 FM to execute this Agreement on behalf of CIVIC MEDIA CENTER AND LIBRARY, INC. d/b/a WGOT-LP, 94.7 FM.





Given under my hand and official seal this _____ day of ______________, 2017.








	


	  				_________________________________


					Notary Public





					My commission expires:





					__________________________________


	





Exhibit “A”





Owner Name CITY OF GAINESVILLE





Parcel No. 27:





The East 150' of the South 1317' of Section 35-T9S-R18E, Alachua County, Florida.





ALSO: Commence at a point on the North line of the South 1257' of Section 35-T9S-R18E which is 220' West of the East line of said Section as the Point of Beginning, thence run East along said North line 70', thence run South 250' parallel to the East line of said Section, thence run Northwesterly 259.62' more or less to the Point of Beginning. Being and lying in the Southeast quarter of Section 35-T9S-R18E, Alachua County, Florida.





Parcel No. 27-A:





The West 290' of the East 440' of the North 60' of the South 1317' of Section 35-T9S-R18E, Alachua County, Florida.





Parcel No. 28:





The East 400' of the North 300' of the South 1617' of Section 35-T9S-R18E, Alachua County, Florida.





ALSO: The West 40' of the East 440' of the North 300' of the South 1617' of Section 35-T9SRI8E, Alachua County, Florida. 





Parcel No. 29-A:





The West 290' of the East 440' of the North 60' of the South 1677' of Section 35-T9S-RI8E, Alachua County, Florida.




























































Exhibit "B"





Subject to Lessor’s preapproval of Lessee’s equipment as it relates to tower loading, Lessee shall have the right to install on the tower, at a height of approximately 200 feet from the ground elevation, the following equipment: 





One (1) PSI FML-2-50 Low Power Slant V FM Antenna 


One (1) coaxial cable not to exceed 1-5/8” in diameter


Applicable antenna and cable mounting brackets, hardware and supports





Lessee’s ground space = 0 square feet. As required by Section 3.2 of the Tower and Ground Space Lease, the construction plans must be preapproved by Lessor, which approval shall not be unreasonably withheld or delayed. A line bridge may be installed by Lessee to allow for the coaxial cable extension to the equipment. Lessee will be responsible for obtaining all required building permits.  Lessee agrees to make every reasonable effort to construct the communications equipment located on the Premises in a manner, which will allow this equipment to aesthetically fit with the surrounding community.  To the extent that Lessor reasonably determines that any construction work by Lessee is not completed in a manner which meets with requirements of the neighborhood setting, Lessee will correct or redo such construction work.  Any modifications to the Lessee’s equipment to be located on the Premises, described here, shall require Lessor’s prior written approval, which approval will not be unreasonably withheld or delayed, and may require additional rent.





Any modifications or improvements to the Tower, the existing antennas, lines or equipment at the site, or other modifications or improvements to the site required to facilitate the installation of Lessee’s equipment, lines will require the approval of the Lessor.  Lessee will bear sole responsibility for the cost of all such modification or improvements, including any costs for moving or removing existing antennas, lines or associated equipment in order to facilitate Lessee’s installation.  All improvements to the Tower or the site made by Lessee will automatically become the property of the Lessor upon completion.  Notwithstanding the foregoing, Lessee shall have the right to remove its Personal Property at any time pursuant to section 4.1 of the Lease.





Lessor will have sole discretion over Tower space allocation.  In the event that Lessor determines, for whatever reason, that attachment locations on the Tower at the 200 foot level are not available for the placement and affixing of Lessee’s antennas, Lessor and Lessee will cooperate to identify another location, as close to the 200 foot level as reasonably possible, which will allow Lessee to have substantially the same signal coverage area.  Lessee will continue to be responsible for any required Tower or site modifications or improvements.





Lessor may decide to have a new Tower constructed on the site at any time and to remove the existing Tower.  In the event that Lessee has located its equipment on the existing Tower, Lessor has the right, on ninety (90) days’ written notice to require Lessee to vacate the existing Tower, unless such time period is extended by mutual agreement.  In such event, Lessee will cause its equipment to be removed from the existing Tower and its building to be moved, if necessary, such that the existing Tower may be disassembled and removed.  Lessee may relocate its equipment to the new Tower at the same height, as it is located on the existing tower, if it is reasonably possible.  Lessee will also be assigned new ground space for the relocation of Lessee’s equipment, if necessary.  Lessee will be solely responsible for all costs and obtaining all approvals and permits required to complete the transfer of Lessee’s equipment to the new Tower.  Lessor will work closely with Lessee to minimize the length of any outage but Lessee agrees not to hold Lessor, or any third party having a right to utilize the new Tower, responsible for any delays or costs incurred by Lessee in transferring its equipment to the new Tower. During any such relocation period, Lessee shall be permitted to place a temporary, mobile radio tower or mast, such as a COW or a COLT, on the Property during any such relocation at no additional cost to Lessee. The terms and conditions in this Lease shall remain in full force and effect with regard to Lessee’s use of the new Tower.












Exhibit "C"





Lessee’s Application for Collocation of Equipment








ONE (1) PAGE TO BE INSERTED








SEE ATTACHED














Exhibit "D"








Lessee’s Certified Construction Drawing(s) for Collocation of Equipment








EIGHT (8) PAGES TO BE INSERTED








SEE ATTACHED 



Exhibit "E"








Lessee’s Certified Structural Analysis for Collocation of Equipment








TEN (10) PAGES TO BE INSERTED








SEE ATTACHED









Exhibit “F”





GRUCom Tower Site Policy - Access for Other Telecommunications Utility Company Lines








THREE (3) PAGES TO BE INSERTED








SEE ATTACHED
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Tuesday, March 7, 2017


Embedded image: Downtown Administration Buidling. See full image here.


OneSAP Project Cohesion
Update - The Final Countdown


As we begin the “final countdown” to OneSAP Project Cohesion system go-live on April
3, all Project Team and Extended Project Team Members will be expected to be
available for weekend work on an as-needed basis from now through go-live.


If you receive a request to work on a weekend, please check in with your supervisor to
verify your time is being accounted for, and if you need VPN access to work remotely
please put in a WISDOM request.


From: De Leo, Dino S
To: Crawford, Margaret A
Cc: Bielarski, Edward J; Brown, Thomas R
Subject: FW: GRU Daily 3.7.17
Date: Tuesday, March 07, 2017 9:16:48 AM


Magi just do you know the attached article by TV-20 by Carla Bayron  states the GRU bought GREC
years ago. As we know this is not true, and citizen groups that read this will misunderstand we just
own the power via PPA.
 
Just feedback you likely already have/
 
Dino
 


From: GRUDaily 
Sent: Tuesday, March 07, 2017 9:02 AM
Subject: GRU Daily 3.7.17
 
 


 


 


 


 


 



https://www.flickr.com/photos/gainesvilleregionalutilities/14490415526/

http://wisdom/publicforms

http://wisdom/publicforms

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=deleods

mailto:/o=gru.com/ou=gruadm/cn=gruadm accounts/cn=crawfordma

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=browntr





Click to read more on the OneSAP SharePoint…


Spotlight: Thank-a-Colleague


Everyday Safety


Be aware of tripping hazards.
Stretching cords across walkways or
under rugs creates a tripping hazard, so
ensure all cords are properly secured and
covered.


Ask yourself: What critical errors can
occur when I don't exhibit this safety-
related habit? (Read about critical errors
in SafeStart Units 2 and 3).


OneSAP Updates


This section will include important updates and information on the OneSAP
Program, the first phase of which is the new financial system being implemented


through Project Cohesion, which is set to go-live on Monday, April 3.


 


 


 


 


 


 


 


 


 



https://sp.gruadmin.gru.com/sites/onesap/Lists/OneSAP%20Announcements/DispForm.aspx?ID=29&Source=https%3A%2F%2Fsp%2Egruadmin%2Egru%2Ecom%2Fsites%2Fonesap%2Fdefault%2Easpx&ContentTypeId=0x010400529F829F65275547AEBEFAC02FDA8F5D





Frequently Asked Questions:
Timekeeping & Requisitions


The following questions were asked during the Timekeeping and Requisitioning
informational roadshows that occurred last week and are continuing today.


Please visit the OneSAP SharePoint page to view the answers. 


•    Will time entry still be done in batches according to pay locations?


•    When MAPS/Indirect employees have emergent projects (i.e. storm events), how
to they charge their time to these projects?


•    How will Prior Period Adjustments (PPERS) be performed in the new system?


•    How will business units receipt vehicles and equipment (fleet)?


•    Who will be responsible for receipting freight charges?
 


(Re-entry of system credentials may be required to access SharePoint)


Upcoming Events


Pints for Perry Blood Drive tomorrow, March 8 from 11 a.m. - 2:30 p.m. at the
Admin. Bldg. and from 3 - 6 p.m. at the EOC.
 
UF Shands Bike Rodeo and Summer Safety Fair is this Saturday, March 11, from


 


 


 


Link to OneSAP SharePoint


 


 


 


 



https://sp.gruadmin.gru.com/sites/onesap/Lists/OneSAP%20Announcements/DispForm.aspx?ID=28&Source=https%3A%2F%2Fsp%2Egruadmin%2Egru%2Ecom%2Fsites%2Fonesap%2Fdefault%2Easpx&ContentTypeId=0x010400529F829F65275547AEBEFAC02FDA8F5D

https://gallery.mailchimp.com/79b0aa910e2cebf00389fb723/images/643745dd-531e-4d51-9d44-abbcdcaa49e2.jpg

https://ufhealth.org/events/kohl-s-bike-rodeo-and-summer-safety-fair

https://sp.gruadmin.gru.com/sites/onesap/default.aspx





9 a.m. - noon in the O'Connell Center parking lot.
 
Tickets are now available for the annual Brighter Tomorrow Scholarship
Banquet! The banquet will be held on Thursday, May 11, at 6 p.m. at the Best
Western Gateway Grand. Derrick Brooks, NFL Hall of Famer and former Tampa
Bay Bucs linebacker, will be the keynote speaker. For more information please
contact Casey Smith with Community Relations at 352-393-1203.


GRU Updates & Reminders


Important Updates & Reminders


March 2017 Tours:


Thursday, March 16 (Kelly Plant)


UF/College of Law


Tuesday, March 28 (Kanapaha)


UF/College of Law
 


A Message from CFO Justin Locke – Upcoming Budget Cycles.
 
Energy Delivery Assignment Role Opening- Electric Systems Operations Manager.
Find out more information about the job opportunity here. 


If you are interested in being considered for this acting assignment, please
submit your resume to Susan Boyd via e-mail no later than noon, Monday,
March 13th.  


Find out who to contact for utilities legal assistance here. 
 
Employment Opportunities


The Grapevine


 


 


 


 


 



https://www.eventbrite.com/e/2017-brighter-tomorrow-banquet-tickets-32137313570?aff=erelexpmlt

https://gallery.mailchimp.com/79b0aa910e2cebf00389fb723/files/e12227a4-a2ed-437d-bd22-5d60161be136/GRU_BrighterTomorrow_BanquetFlyer_2017_2.6.17.pdf

https://gallery.mailchimp.com/79b0aa910e2cebf00389fb723/files/e12227a4-a2ed-437d-bd22-5d60161be136/GRU_BrighterTomorrow_BanquetFlyer_2017_2.6.17.pdf

mailto:smithrk@gru.com

http://grudaily.weebly.com/company-updates/a-message-from-cfo-justin-locke-upcoming-budget-cycles
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https://gallery.mailchimp.com/79b0aa910e2cebf00389fb723/files/In_addition_to_the_persons_listed_below.pdf

http://www.cityofgainesville.org/HumanResources/EmploymentOpportunities





Perry once again files bill to create independent GRU authority board
WCJB TV-20
A new bill filed in the state senate would change how Gainesville Regional Utilities is run.


GRU reduces biomass offer by $25M
The Gainesville Sun
GRU officials have reduced their offer price for the biomass plant after not receiving a
returned signed copy of an MOU. 


Letters to the editor for March 7, 2017
The Gainesville Sun
Gainesville resident writes to the editor of the Sun regarding Keith Perry's bill for GRU
authority board. 


 


Submit to the Daily!


Link to Our News Archive


 


 


Link to the City of Gainesville Monthly News


 


 


 


Have content for the Daily? Submit it here.
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CONTACT US:
For any questions regarding the GRU Daily please contact us at GRUDaily@gru.com
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From: Ryan Dumas
Subject: NEWS RELEASE – FMPA Provides Option to Help Vero Beach Exit FMPA Projects
Date: Tuesday, February 07, 2017 1:31:00 PM
Attachments: fact sheet - fmpa proposal for vero beach.pdf


FOR IMMEDIATE RELEASE
CONTACT: Mark McCain, 407-355-7767, mark.mccain@fmpa.com
 


FMPA Provides Option to Help Vero Beach Exit FMPA Projects
 
Preliminary idea could enable Vero to achieve its goals while protecting FMPA cities
 
ORLANDO, Fla., Feb. 7, 2017 – Florida Municipal Power Agency (FMPA) provided
preliminary information to its member cities today on an option for Vero Beach to transfer its
FMPA power projects to other cities so that Vero Beach can sell its electric system.
 
Vero Beach currently participates in three FMPA power projects—two coal units and one
nuclear unit—for a total of 51 megawatts (MW) of electricity. The 13 cities in FMPA’s All-
Requirements Project (ARP) have excess generation capacity but would consider taking the
additional power if compensated for the increased costs and risks.
 
FMPA staff’s preliminary analysis suggests that Vero Beach pay $76 million to cover the
difference in cost between the projects’ average of approximately $95 per megawatt hour
(MWh) and the market price for electricity of approximately $28 per MWh.
 
In addition, the ARP cities would assume additional, uncontrollable risks related to the
projects, such as unplanned capital expenditures, nuclear decommissioning, spent nuclear fuel
disposal and other plant retirement costs, which are preliminarily estimated at $32 million.
“As we talk with Vero Beach about these uncontrollable risks, we might find that another
entity would be better suited to understand and assume these risks and be able to do so at a
lower cost to Vero Beach,” said FMPA General Manager and CEO Jacob Williams.
 
“FMPA’s 13 ARP member cities want to be accommodating to Vero Beach, and we believe
this proposal is a step in that direction,” said Williams. “This option attempts to strike the
balance of providing a path for Vero Beach to achieve its goal, while protecting citizens in
the cities—like Fort Pierce, Clewiston and the others—who do not want to pay more for
electricity or take on additional unknown and uncontrollable long-term risk for which they
are not compensated to let Vero Beach out of its contracts early.”
 
The above-market power costs are comparable to recent purchases by Florida Power & Light
(FPL) of two coal-fired generating units. FPL received approval from the Florida Public
Service Commission to buy and close two coal units. FPL paid approximately $1 billion to
purchase 580 MW of coal generation capacity, or about $1.7 million per MW.
 
If FMPA used FPL’s cost per MW, the valuation of Vero Beach’s 51 MW would be $85
million.
 
FMPA estimates the timetable for developing the transfer agreements and seeking approval
from all required stakeholders would take at least 12 months. The third parties that must



mailto:ryan.dumas@fmpa.com
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FACT SHEET 



FMPA Provides Option to Help Vero Beach Exit FMPA Projects 
 



Feb. 7, 2017 



 



 



Florida Municipal Power Agency (FMPA) provided preliminary information to its member cities 



on Feb. 7, 2017, that outlines an option for Vero Beach to transfer its FMPA power projects to 



other cities so that Vero Beach can sell its electric system. Below are some background facts. 



 



Vero Beach Has 51 Megawatts (MW) of Power Entitlements from FMPA 



FMPA Projects 
Generating 



Unit Fuel Type 
Participating 



Cities Vero’s Share 



St. Lucie Project Unit 2 Nuclear 15 13 MW 



Stanton Project Unit 1 Coal 6 21 MW 



Stanton II Project Unit 2 Coal 7 17 MW 



TOTAL    51 MW 



 
 
Project Costs Projected to Remain Above Market over Analysis Period 
Average Annual Projected Project Costs vs. Market 



 
Market price fuel assumption utilized the natural gas forward curve from Jan. 10, 2017. 
Market price is based on supply and demand and current fuel costs, as experienced by the Florida Municipal Power Pool. 
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Projected Hold-Harmless Payment by Vero Beach to FMPA Cities 



 10/1/18 Close 



Net Present Value of Vero’s Entitlement Above Projected Market 1 $76 million 



Additional Risk $32 million 



TOTAL $108 million 



1 Amount does not include any risk adjustment 



 



 



Market-Price Differential Is Similar on a Dollar-Per-MW Basis to FPL’s Coal Plant Purchases 



Plant Contract Expires Capacity Purchase Price Price per MW 



Cedar Bay 2024 250 MW $520.5 million $2.1 million 



Indiantown 2025 330 MW $451 million $1.4 million 



TOTAL  580 MW $971.5 million $1.7 million 



 



 



Vero Beach Is a Partner with 19 Other Municipal Utilities in FMPA Projects 



 FMPA POWER SUPPLY PROJECTS 



 
All-



Requirements St. Lucie Stanton Stanton II 



1. Alachua  X   



2. Bushnell X    



3. Clewiston X X   



4. Fort Meade X X   



5. Fort Pierce X X X X 



6. Green Cove Springs X X   



7. Havana X    



8. Homestead  X X X 



9. Jacksonville Beach X X   



10. Key West X   X 



11. Kissimmee X X X X 



12. Lake Worth X1 X X  



13. Leesburg X X   



14. Moore Haven  X   



15. New Smyrna Beach  X   



16. Newberry X X   



17. Ocala X    



18. St. Cloud    X 



19. Starke X X X X 



20. Vero Beach X1 X X X 
1 Lake Worth and Vero Beach are Participants that have opted to limit their purchases to zero MW. 
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Timeline for Final Agreement and Approvals Could Take 12 Months or More 



 
 



 



FMPA Supplies 27% of Vero Beach’s Generation Capacity 



Power Generation Capacity MW Percent 



St. Lucie Project 13 7% 



Stanton Project 21 11% 



Stanton II Project 17 9% 



Orlando Utilities Commission 139 73% 



TOTAL 191 100% 



Based on capacity, including reserves, for fiscal 2016. 



 












approve such a transaction includes bond trustees, credit rating agencies, bond insurers,
individual FMPA cities, the primary owner-operators of the generating units, and potentially
others.
 
FMPA’s member cities will discuss the proposal at a public meeting on Feb. 16 in the
agency’s Orlando office. Attached, is a fact sheet with additional information on the option to
help Vero Beach exit FMPA’s contracts.
 
#    #    #
 
Florida Municipal Power Agency (FMPA) is a wholesale power agency owned by 31 municipal electric utilities.
FMPA provides competitively priced power and value-added services to support community-owned electric
utilities. The members of FMPA serve approximately two million Floridians.
 
Mark McCain
Assistant General Manager,
Member Services, Human Resources and Public Relations


--------------------------------------------------------
Florida Municipal Power Agency
8553 Commodity Circle
Orlando, FL 32819-9002


T. 407-355-7767
F. 407-355-5794
mark.mccain@fmpa.com 


Community Power. Statewide Strength. ®
--------------------------------------------------------



http://www.fmpa.com/

mailto:mark.mccain@fmpa.com






From: Bielarski, Edward J
To: Crawford, Margaret A
Subject: Re: Questions from the SUN
Date: Thursday, March 09, 2017 2:03:40 PM


1. Mr Gordon has yet to sign MOU as of this moment.
2. I believe the $ 725 mm offer is good through close of business on the 10th.
3. Now that NDA has been terminated effective on March 14th, the previous verbal
discussions are still confidential (discussed nicely in letter from Nicole and I).
4. I believe it is still in GREC's and GRU's best interest to come to agreement on the
MOU.
5. Again, the joint letter from Nicole and I explain why it is appropriate to terminate
the NDA now.  
6. GRU expects to hear from GREC one way or another in regard to the MOU on the
table.  I believe it is a fair and equitable MOU which GREC should prudently
consider.


Sent from my iPad


On Mar 9, 2017, at 1:49 PM, Crawford, Margaret A <CRAWFORDMA@gru.com>
wrote:


See below. These are pretty straight forward.
 
Thanks
Magi
 
From: Caplan, Andrew [mailto:andrew.caplan@gvillesun.com] 
Sent: Thursday, March 09, 2017 1:46 PM
To: Crawford, Margaret A <CRAWFORDMA@gru.com>
Subject: Re: FW: Correspondence from GM Ed Bielarski
 
That's big news! Thanks for sending. I have a few questions for Ed.
 
1. Mr. Gordon has still not signed the MOU, correct? 
 
2. Tomorrow morning the offer price for the facility will drop to $700M,
correct?
 
3. If terminated, will details discussed during the NDA still be kept confidential,
per the NDA ?
 
4. If there is no signed MOU, and no NDA, can you say at this point whether you
believe a deal will still occur?
 
5. Why did GRU feel it was necessary to terminate the agreement?
 
6. What happens now?
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Thanks,
 
Andrew
 
On Thu, Mar 9, 2017 at 1:24 PM, Crawford, Margaret A
<CRAWFORDMA@gru.com> wrote:


Please let me know if you have any questions.


Thanks
Magi


From: Bielarski, Edward J
Sent: Thursday, March 09, 2017 12:47 PM
To: Crawford, Margaret A <CRAWFORDMA@gru.com>
Subject: FW: Correspondence from GM Ed Bielarski


Magi,


Could you please forward to Andrew at Gainesville Sun.


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


From: Baxley, Robin L.
Sent: Thursday, March 09, 2017 12:45 PM
To: 'Jim Gordon'
Cc: Bielarski, Edward J; Locke, Justin M; Shalley, Nicolle M.; Brown,
Thomas R; Waratuke, Elizabeth A.; 'clover@pfm.com'
Subject: Correspondence from GM Ed Bielarski


Mr. Gordon:


Attached please find correspondence from GRU General Manager Ed
Bielarski.


Sincerely,


Robin Baxley
Office Coordinator
General Manager's Office
Gainesville Regional Utilities
352-393-1032


 



mailto:CRAWFORDMA@gru.com
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This message may contain confidential and/or privileged information. If you are not the
intended recipient or authorized to receive this for the intended recipient, you must not
use, copy, disclose or take any action based on this message or any information herein. If
you have received this message in error, please advise the sender immediately by
sending a reply e-mail and delete this message. Thank you for your cooperation.








From: Cottle, Lisa A.
To: Bielarski, Edward J
Cc: Hinton, Paula W.; Mccarty, Rich; Mtanner@winston.com
Subject: Re: Executed GREC/GRU MOU
Date: Friday, March 10, 2017 11:15:17 AM


Ed I will call you today.  Is late afternoon your time okay?


> On Mar 9, 2017, at 9:32 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> Lisa,
>
> Jim Gordon revised the last MOU I had sent him to include the original $ 750 million purchase price,
entity sale, interest rate termination option and a few more things.  However, he did execute it on
behalf of the GREC owners.
>
> I have some questions on ways to mitigate the entity sale risk.  For example, could we transact the
sale as an asset sale, with an option to close on a date specific and if the permits hadn't been
transferred allow GRU to be an operator under the existing permits not unlike NAES?  There would
seem to be options.
>
> Give me a call.
>
> Ed B
>
> Sent from my iPad
>
> Begin forwarded message:
>
> From: "Jim Gordon" <jgordon@emienergy.com<mailto:jgordon@emienergy.com>>
> To: "Bielarski, Edward J" <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
> Subject: Fwd: Executed GREC/GRU MOU
>
>
>
>
> Begin forwarded message:
>
> From: "Jim Gordon" <jgordon@emienergy.com<mailto:jgordon@emienergy.com>>
> To: "Jim Gordon" <jgordon@emienergy.com<mailto:jgordon@emienergy.com>>
> Subject: Executed GREC/GRU MOU
>
> Ed,
>
> Attached please find an MOU executed by GREC on terms that have been authorized by its board.
> Also attached is a version marked to changes from your prior draft.
> I’m confident that this MOU would result in a mutually beneficial transaction that would save GRU’s
ratepayers hundreds of millions of dollars.
> I look forward to hearing from you.
>
> Best regards,
>
> Jim
>
>
>>>


________________________________
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The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.








From: Jim Gordon
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Re: Response to revised MOU from GREC
Date: Monday, March 13, 2017 4:21:47 PM
Attachments: grec mou rev 3.13.pdf


Ed,
 
Your last two emails to me and the ultimatums contained in those emails have caused the GREC 
Board of Directors to question whether there is serious interest for GRU to enter into and close a 
sale for the GREC facility.
 
You approached me with GRU's interest in purchasing the facility. You requested I approach my 
Board for the required parameters of a deal. I fulfilled your request and communicated back to you 
an acceptable price range and outline of terms. We had several discussions leading up to your first 
MOU you sent us on February 21. You inserted a number of terms in that MOU and further revisions 
of the MOU that did not mesh with our initial discussions and deal parameters.  Yet, we feel we have 
been responsive and flexible in trying to understand your positions and negotiating a deal that is fair 
to both parties.
 
     Here is our response to your March 10 email and an attached revised MOU.
 
 
         1. We left the draft as an asset sale but think an entity sale warrants a discussion with your 
attorneys. Conceptually we are open to an asset deal, but    would like to discuss this further.
 
          2. We are not going to reduce our $750mm purchase price.
 
          3. We are willing to compromise and tie your interest rate contingency to a rate increase of 75 
bps (midway between 100 and 50 bps).
 
          4.  We would also accommodate you on your 4 month request on Exclusivity.
 
          5.  Regarding the Public Records issue, we can accept your language regarding indemnity for 
damages, other than GRU’s own legal fees. 
 
           6. GREC and GRU would reserve all rights under the PPA.
 
            7. We would accommodate you on utilizing Florida law rather than New York law.
 
            8. We would agree to extend the expiration of the agreement to March 31, 2017.
 
        You have communicated to your stakeholders that because of your inherent cost of capital 
advantages and operational synergies, the purchase of the GREC facility by GRU could produce 
hundreds of millions of dollars in savings for your customers. We are prepared to sell you the facility 
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Marked v. GRU Rev 43 



MEMORANDUM OF UNDERSTANDING 



REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY 



This MEMORANDUM OF UNDERSTANDING REGARDING 



GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as 



of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal 



corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy 



Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the 



“Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the 



proposed purchase by GRU and sale by GREC of that certain biomass electricity generating 



facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the 



Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this 



Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive 



agreement providing for the purchase by GRU and sale by GREC of the Facility and all related 



assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this 



Memorandum constitutes a statement of mutual interest and does not result in any legally binding 



obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject 



to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the 



Transaction that includes the following terms: 



1. Purchase and Sale.  The Transaction will provide for the sale and 



conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the 



Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for 



the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified 



and agreed to by the Parties in the definitive agreement, subject to obtaining any required third 



party approvals and consents.  That certain Power Purchase Agreement for the Supply of 



Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired Power 



Production Facility between GRU and GREC dated April 29, 2009, together with its related 



amendments, shall be terminated at Closing of the Transaction (“Closing.”)  



2. Price.  The purchase price and terms of payment will be seven hundred   fifty 



million dollars ($7500,000,000), assuming financing by GRU through thirty (30)-year utility 



system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will 



be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 7550 basis 



points above the current rate of [3.11]% [insert rate as of Execution Date] as of the time of Closing 



GRU may terminate the purchase/sale.  . 



3. Negotiation.  The Transaction will be subject to the negotiation and 



execution of a definitive agreement and associated legal documents.  Negotiations will begin with 



a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially 



reasonable efforts to complete negotiations and agree upon a definitive agreement for execution 



not later than four (4) months after the Execution Date, and to achieve Closing not later than 



seven (7) months after the Execution Date. 
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4. Diligence.  The Transaction will be subject to the satisfactory completion 



by GRU of customary due diligence.  Effective as of the Execution Date and subject to the 



provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of 



the diligence process to facilitate timely access for GRU and its representatives to the Facility and 



other Assets, and to the books and records regarding the Facility and other Assets of GREC and 



the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and 



agrees that GREC may require that representatives of GREC be present in any meetings that 



representatives of GRU may have with the Facility operator or other third parties. 



5. Exclusivity.  Until four (4) months after the Execution Date, or such later 



date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), 



GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the 



Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly 



or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any 



other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate 



with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity 



(other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the 



Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any 



additional restriction on upstream transfers that are not already covered by the PPA.  Further, prior 



to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or 



anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or 



invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction 



that is substantially similar to, or that would preclude, the Transaction), and the terms and 



conditions of any such offer or expression of interest. 



6. Public Records and Confidentiality.  This Memorandum is a public record 



that will be disclosed to the public and discussed during public meetings of the Gainesville City 



Commission (“Commission”).  This Memorandum does not disclose any confidential verbal 



discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of 



November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties 



also confirm that the definitive agreement for the Transaction will be subject to Commission 



approval, and will be a public record that will be disclosed to the public and discussed during 



public Commission meetings.  Should either Party reasonably believe that specific written 



information provided in connection with this Memorandum or through due diligence, or included 



in the definitive agreement or otherwise provided in connection with the Transaction falls within 



a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such 



information shall submit such information to the receiving Party in a separate envelope that 



includes a general description of the information together with a reference to the specific Florida 



Statute or other law that deems such materials exempt from public disclosure.  The receiving Party 



will not warrant or guarantee that information designated by the transmitting Party as exempt is in 



fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as 



to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party 



receives a public records request for any information that the transmitting Party has designated as 



exempt, the receiving Party will notify the transmitting Party through email notice.  The 



transmitting Party shall have no longer than five (5) business days after receipt of such notice to 



file any necessary court documents to prevent the disclosure of the information, at the sole expense 



of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the 
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receiving Party will not disclose the information until the conclusion of any proceedings.  If the 



transmitting Party fails to comply with any of the requirements in this section or fails to file any 



necessary court documents to prevent the receiving Party from disclosing materials as described 



herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any 



materials submitted by the transmitting Party constitute exempt information. The transmitting 



Party agrees that its designation of information as exempt may be challenged in court by any person 



or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its 



employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or 



not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt 



and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and 



attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party,  by reason of any 



claim or action arising out of or related to the transmitting Party's designation of materials as 



exempt.  The Parties agree that any information provided, including any materials designated as 



exempt, will be distributed to members of staff, management and the relevant board and 



Commission members for evaluation and consideration of the Transaction. 



7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under 



American Arbitration Association (“AAA”) procedures that is pending in AAA 



Case No. 01-16-0000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims 



asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply 



of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired Power 



Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain 



all rights arising under the PPA. If the Closing shall occur, the Parties intend that the Closing 



would settle and resolve all claims and counterclaims in the Dispute as agreed by the Parties and 



as provided in the Closing documents that are then pending and have not been finally adjudicated 



by the arbitrator without any payments owed from either Party to the other, except such payments 



as shall be made in respect of the Transaction at the Closing, and the Parties would execute the 



appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum 



does not operate to stay the Dispute with regard to any pending motions, including pending 



claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as 



pending discovery motions, and to that end shall have no effect on those 



motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution 



Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending 



non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any 



necessary documentation to effectuate the partial stay described herein.   



8. Reservation of Rights.  The Parties’ execution of this Memorandum and 



their negotiation of the Transaction and associated discussions and communications shall not 



affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in 



the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this 



Memorandum and engages in negotiations and activities in connection with the Transaction 



independent of the Dispute and with all rights expressly reserved.   



9. Miscellaneous.  This Memorandum shall be governed by, and construed in 



accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an 



authorized management representative of GRU and by an authorized representative of GREC and, 



if so executed, the management representative of GRU shall present this Memorandum to the 
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Commission for approval.  This Memorandum shall not be effective until approved and executed 



by the Commission.  The Sections of this Memorandum that are binding (as specified in the first 



paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be 



enforceable by the Parties and their successors and assigns if and only if signed and delivered by 



all parties, including GRU, GREC, the City Commission and the City of Gainesville by March 



31April 30, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF 



via email and in any number of counterparts, all of which together shall constitute a single 



instrument and shall be considered an original for all purposes.  It shall not be necessary that any 



counterpart be signed by each Party so long as each Party shall sign at least one counterpart. 



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be 



executed by their respective, duly authorized representatives as of the Execution Date. 



THE CITY OF GAINESVILLE, FLORIDA, 



D/B/A/ GAINESVILLE REGIONAL 



UTILITIES 



Recommended for approval by GRU 



Management 



By:       



Name:       



Title:       



 



Approved by the City Commission 



By: ______________________________ 



Name: Lauren Poe 



Title: Mayor 



 



For GRU:  Approved as to form and legality: 



By:       



Name:       



Title:       



GAINESVILLE RENEWABLE ENERGY 



CENTER, LLC 



 



By:       



Name:       



Title:       



 



 



 



 



 












and allow you to capitalize on this recognized opportunity or we are happy to continue owning and 
operating our facility. The one thing we don't want to do is waste yours and our time and resources. 
If you are unable to transact at our purchase price and at mutually acceptable terms then we will 
have needlessly expended legal and professional fees and created false expectations with our 
respective stakeholders.
We look forward to your response.
 
Sincerely,
Jim
 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Friday, March 10, 2017 at 4:01 PM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>, "Brown, 
Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M." 
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A." <waratukeea@cityofgainesville.org>
Subject: Response to revised MOU from GREC


Jim,
 
I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you, on behalf of 
GREC.  In spite of the numerous modifications I believe it signifies a heightened level of engagement 
between you and the other GREC partners.  If we are to execute a mutually beneficial transaction 
between GRU and GREC that continued engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and its customers.  
I sense that you are projecting your inner Jim Croce when he sang his popular song from the 70’s 
called, “You don’t mess around with Jim”:


 
“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the mask off the 


old Lone Ranger.  And you don’t mess around with Jim.”
 
In all seriousness, I think both organizations have a lot at stake here and I hope you understand from 
my viewpoint the concerns I’ve  outlined below:
 


<!--[if !supportLists]-->·         <!--[endif]-->Conversion from asset sale to entity or ownership 
sale – A purchase of anything other than the Facility is challenging for GRU.  First, it places 
us in jeopardy of having the value of the Facility subject to state and local property taxes.  It 
also may impact the issuance of tax-exempt bonds.  It will also subject GREC to the highest 
degree of due diligence, and indemnification against liabilities of the GREC entity.  Finally, it 
makes the issue of the 1603 Grant part of the purchased liability, which GRU will not accept. 


Furthermore, the current PPA envisioned an asset purchase by incorporating a Purchaser’s 
Option to Purchase Facility in Section 27.  There are no references related to a purchase of 
GREC vs. the Facility.



mailto:BielarskiEJ@gru.com

mailto:jgordon@emienergy.com

mailto:AMorales@emienergy.com

mailto:dduffy@emienergy.com

mailto:BrownTR@gru.com

mailto:LockeJM@gru.com

mailto:shalleynm@cityofgainesville.org

mailto:waratukeea@cityofgainesville.org





 
<!--[if !supportLists]-->·         <!--[endif]-->Price movement – I appreciate that you now 


understand the value of the price you had ($ 750 million) before it was gone.  GRU moved 
the price to $ 725 million though the end of business today, and it falls to $ 700 million 
tomorrow.  It’s that Croce’s song again:


“Last week he took all my money and it may sound funny, but I’ve come to get my money 
back.”


 
<!--[if !supportLists]-->·         <!--[endif]-->Interest rate protection – While I appreciate GREC 


bargaining for zero interest rate exposure, its simply not reasonable to expect GRU to 
absorb 100 basis points of risk (amounting to $ 150 million).  Therefore, GRU would simply 
cap its risk at 50 basis points over current 30 year Treasuries with an ability to terminate the 
contract.     
 


<!--[if !supportLists]-->·         <!--[endif]-->Exclusivity – Revising the exclusivity from 7 months to 
3 months means that within our 4 month window of executing a definitive contract there 
will be a month in which GRU and GREC may not have a final contract, but GREC will be 
allowed to “shop another buyer”.   That’s not acceptable.  However, GRU would accept 4 
months given that fact that once under contract those additional 3 months are covered by 
that contract.
 


<!--[if !supportLists]-->·         <!--[endif]-->Public Records - Modifying the provision in which GRU 
requires GREC to indemnify it against claims and actions by others against GRU, when GRU 
has simply carried out GREC’s designation of information as exempt from public records is 
simply not fair and equitable.
 


<!--[if !supportLists]-->·         <!--[endif]-->Current suspension of withholdings under PPA – GRU 
will not give up its rights under the PPA. 
 


<!--[if !supportLists]-->·         <!--[endif]-->Law of New York – GREC’s Facility is in Florida.  GRU is 
in Florida.  Laws governing public records, real estate, and state environmental laws are in 
Florida.  Florida it is!
 


<!--[if !supportLists]-->·         <!--[endif]-->MOU binding date – With the aforementioned issues, 
there is very little likelihood that GRU could gain approval by March 25, 2017 even if we 
were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU to me, I view 
it as largely unresponsive to GRU’s offer and imposing more risk on GRU.  Therefore, I am attaching a 
newly revised MOU, which includes revisions GRU can accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing GRU the 
ability to terminate with a 50 basis point swing in the market and ii) to structure an asset sale as was 
envisioned in the PPA and iii) a seven (7) window to close the transaction this is a great deal for 
GREC and will allow GRU to recognize substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people strange to you.”
 
 







Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Jtexconsult@gmail.com
To: Bielarski, Edward J
Cc: Hayes-santos, Adrian; Shalley, Nicolle M.; Citycomm
Subject: Re: Request for NDA between GREC and City of Gainesville
Date: Tuesday, March 14, 2017 2:18:10 PM


Mr. Bielarski,


I commend your revocation of the NDA. I've always supported your work on this
process and the writing you do for the public eye, especially in the Sun. It's the NDA
stuff that has always been a thorn in the roses, so to speak. I know this is how big
deals of this type get done, but as you have recognized wisely, we are in a different
context here.


I wonder if there is a way to publicize this revocation, perhaps a Sun article like you
do. It would put a lot of people at peace, certainly not everyone, but a lot. 


After election day today, which is pretty hectic obviously, I'll certainly make it known
in my circles.


Regards,


James 


On Tue, Mar 14, 2017 at 2:12 PM, Bielarski, Edward J <BielarskiEJ@gru.com>
wrote:


Mr. Thompson,


 


I happened to just open up the e-mail from you asking where the NDA is based on your recent
public notice record request.  This is a little out of protocol, but what the heck I have a pdf of the
NDA, so I’ve just attached it for your review.  BTW, I revoked the NDA 5 days ago, based on the
continuing perception of lack of transparency.


 


Regards, 


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


From: James Thompson [mailto:jtexconsult@gmail.com] 
Sent: Tuesday, March 14, 2017 1:56 PM
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To: Hayes-Santos, Adrian
Cc: Bielarski, Edward J; Shalley, Nicolle M.; citycomm
Subject: Re: Request for NDA between GREC and City of Gainesville


 


Commissioner Hayes-Santos,


 


You had earlier forwarded my public records request to the CC:ed above, for the
Non-Disclosure Agreement referred to in the GRU Memorandum of Understanding
submitted to GREC, in a mobile-originated email dated February 27th, 2017 from
your HayesSantosA@cityofgainesville.org.


 


I must admit I get a lot of emails and I may have skipped it by mistake, but I
haven't seen that NDA yet. I did a fairly thorough search of my recent emails.


 


Thank You,


James Thompson


352-246-6863


 


 


 


On Mon, Feb 27, 2017 at 2:20 PM, Hayes-Santos, Adrian <HayesSantosA@
cityofgainesville.org> wrote:


I'm forwarding this to our GRU manager and city Attonery who should be able to
get you the information you requested.


Sent from mobile


> On Feb 27, 2017, at 11:26, James Thompson <jtexconsult@gmail.com> wrote:
>
> To Whom It May Concern,
>
> Please consider my prior request for the MOU between GREC and the City
fulfilled. A fellow citizen directed me to the document as sent to one of you in an
email as public record.
>
> I would however like to request the Non-Disclosure Agreement referred to in the
MOU, signed by both parties in November 2016. If this is also in a public record
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email, I will accept that forward or attachment as a fulfillment of this request.
>
> Thank You,
>
> James Thompson
> 352-246-6863


 



tel:352-246-6863






From: Shalley, Nicolle M.
To: Bielarski, Edward J
Subject: timeline
Date: Thursday, March 23, 2017 8:36:27 AM


Hi Ed – Per our discussion yesterday, here is a timeline for use in your presentation as you see fit. 
You may want to insert when the finance efforts (that Justin presented at the last meeting) will
begin.
 
 
by March 31, 2017, if the Commission has not approved (or disapproved) the MOU, we need
direction from the Commission to either:  1) reschedule the arbitration hearing from June to the
Fall; or 2) proceed with full efforts to June hearing
 
By April 31, 2017, the City Commission must take action on the MOU, or it expires
 
The date the MOU is approved by the Commission and executed by the Mayor will be the
“Execution Date” (Note: Mr. Gordon erroneously filled in that date when he signed the MOU).  For
example purposes, for the remainder of the timeline, we will assume the Commission holds a


special meeting on Thursday, March 30th and approves the MOU.
 
Within 21 days following the Execution Date (for example purposes – Thursday, April 20, 2017),
GREC will provide a proposed asset purchase agreement to the City
 


(during this time period staff will work to negotiate the terms of the asset purchase
agreement consistent with the terms in the MOU and will update the UAB, Commission and public
on the status and terms of the draft agreements)
 
Within 4 months after the Execution Date (for example purposes – Sunday, July 30, 2017) , the
parties will execute a mutually agreeable purchase agreement
 


(during this time period, due diligence will be conducted and bond financing will be
solidified)
 
Within 7 months after the Execution Date (for example purposes – Monday, October 30, 2017), the
parties will close the transaction   
 
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 
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NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.  If you have
received this email in error, please immediately reply to the sender, then delete the email.  Thank
you.  
 








From: Orlando, Annie
To: Shalley, Nicolle M.
Cc: Baxley, Robin L.; Bielarski, Edward J
Subject: Re: Question from UAB Member Sandy Campbell
Date: Thursday, February 02, 2017 11:24:02 AM


I''m not sure if Sandy has responded but after reading this thread, I am requesting
for this item to be removed from today's agenda and to add it to the UAB's
agenda for our next meeting.


Thanks,
Annie


Sent from my iPad


On Jan 30, 2017, at 1:45 PM, Shalley, Nicolle M. <shalleynm@cityofgainesville.org>
wrote:


Hello Members of the Utility Advisory Board –
 
In response to Member Campbell’s question below, when Ms. McNeill left
employment with the City on January 5, she left with me information concerning the
firm that she and CFO Justin Locke selected (after reviewing firms in late 2015/early
2016) to assist with a pre-pay or some other type transaction involving the GREC
facility.    
 
As you may be aware, following mediation in late October, Mr. Bielarski and Mr.
Gordon began discussions concerning a mutually beneficial transaction.  This Office has
not been a party to those discussions to-date.   However, very recently, Mr. Bielarski
spoke  with me about the progress of such discussions and we discussed some key
transactional issues (such as, but not limited to, acquisition and financing structures,
permitting and tax) that would require specialized assistance from outside legal
counsel.  Mr. Bielarski indicated that such work may need to progress quickly.  Mr.
Bielarski and Mr. Locke confirmed that they continued to recommend use of the
Norton firm  and I spoke with the lead partner of the firm, Rick Weber, to confirm their
interest, qualifications, experience, no conflicts, etc… in doing such work.      
 
This Office has no objection to asking the Commission to continue this item to February
16, in order for the UAB to hear the item at its meeting on February 15.  But I will defer
to Mr. Bielarski as to timing and Mr. Locke as to availability (as he would be the one to
speak to the selection of this particular firm).  For my part (as I will be out of the Office


the week of February 13th), I can confirm that, if a transaction moves forward, there
will be the need for timely outside legal expertise for these (and perhaps other)
transactional issues and that this large, national firm that GRU Management
recommends appears to have the depth and requisite expertise to assist GRU
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Management with any transaction they structure and present to the UAB and City
Commission for consideration. 
 
Feel free to call or email me if you have any further questions, please do not “reply all”
to this email.  Thank you.     
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to
disclosure upon request.  If you do not want your email or email address released in
response to a public records request, do not send email to this office.  Instead, contact
this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to
which it is addressed.  If the reader of this message is not the intended recipient, you
are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited.  If you have received this email in error, please
immediately reply to the sender, then delete the email.  Thank you.  
 


From: Baxley, Robin L. 
Sent: Monday, January 30, 2017 12:34 PM
To: Shalley, Nicolle M.; Bielarski, Edward J
Cc: DL_Utility Advisory Board
Subject: Question from UAB Member Sandy Campbell
Importance: High
 
Please see below for a question from Sandy Campbell. 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
From: Campbell,Sandy [mailto:sandy.campbell@ent.ufl.edu] 
Sent: Monday, January 30, 2017 11:38 AM
To: Baxley, Robin L.
Subject: can you forward please..
Importance: High
 
RETENTION OF NORTON ROSE FULBRIGHT TO ADVISE THE
CITY IN THE REVIEW OF LEGAL ISSUES ASSOCIATED WITH
A POTENTIAL PURCHASE OR OTHER BENEFICIAL
TRANSACTION INVOLVING THE GAINESVILLE
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RENEWABLE ENERGY CENTER FACILITY (NB)
City of  Gainesville Page 6 Printed on 1/  26/17 at  1:02 pm
City Commission Meeting Agenda February 2, 2017
 
 
Robin,
Will you please forward to the UAB board members with a cc to Nicolle Shalley and
Ed?
 
 
Dear Members of the UAB,
 
I was reviewing upcoming meetings of the CC and the UAB and saw the above agenda
item on the CC meeting scheduled for 2/2/17.  To my knowledge this has not been
reviewed or presented to the UAB.  It was my understanding that items such as this
would go before the UAB for recommendation to the CC unless there was a time
constraint.  I assume that this was in discussion for a period of time given the notation
that interviews have been held. 
 
Ms. Shalley, Ed,
 
Can you help me understand how this skipped the UAB? 
 
Sincerely,
 
Sandy Campbell








From: Baxley, Robin L.
To: Harvey Ward
Cc: Bielarski, Edward J
Subject: RE: Meeting
Date: Thursday, February 23, 2017 11:38:28 AM


Perfect, I've put that on Ed's calendar.  You're probably familiar with our Administration Building but just
in case you're not, we're located at 301 SE 4th Ave.  The visitor parking lot is at the east end of the
building.   Please stop at the security desk in the lobby to check in and the officer will call us to come
down and meet you.


Take care.


Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032


-----Original Message-----
From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
Sent: Thursday, February 23, 2017 11:05 AM
To: Baxley, Robin L.
Cc: Bielarski, Edward J
Subject: Re: Meeting


Let's say 9 on 3/1.


> On Feb 23, 2017, at 10:21 AM, Baxley, Robin L. <baxleyrl@gru.com> wrote:
>
> Mr. Ward:  I'm sorry, Ed is actually not available on Monday.  Hopefully one of the times on March 1st
will work for you, but if not, Ed can also meet at 10:00 on Thursday, March 2nd or any time between
1:00 and 5:00 on Friday, March 3rd.
>
>
>
>
> Robin Baxley
> Office Coordinator
> General Manager's Office
> Gainesville Regional Utilities
> 352-393-1032
>
>
>
>
>
> -----Original Message-----
> From: Baxley, Robin L. On Behalf Of Bielarski, Edward J
> Sent: Thursday, February 23, 2017 10:03 AM
> To: 'Harvey Ward Jr'; Bielarski, Edward J
> Subject: RE: Meeting
>
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> Good morning, Mr. Ward.  I manage Mr. Bielarski's calendar so I'm responding on his behalf.  I think
perhaps Ed looked at the wrong date on his calendar, because he is not free on Tuesday.   Can you
possibly meet at 1:30 on Monday, February 27th?  Alternatively, Ed is free between 9:00 and 11:00 on
Wednesday, March 1st. 
>
> If none of those times work for your schedule, I will find additional dates.
>
> Thank you.
>
>
> Robin Baxley
> Office Coordinator
> General Manager's Office
> Gainesville Regional Utilities
> 352-393-1032
>
>
>
>
>
> -----Original Message-----
> From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
> Sent: Wednesday, February 22, 2017 10:40 PM
> To: Bielarski, Edward J
> Subject: Re: Meeting
>
> How about 10:30 Tuesday at your office?
>
>> On Feb 22, 2017, at 10:29 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>>
>> Hey Harvey,
>>
>> Glad you got back with me.  I have a full day tommorrow ( General policy committee has a 1 to
whenever meeting which includes a discussion of city Internet at GRU multi-purpose center).  Friday I
am working on an all day strategic planning session.  However, next week on Tuesday I have between
9:30 and 11:30 which I can be free. If that window is unworkable I'll look in freeing up something on
Wednesday or Friday mornings.
>>
>> Btw, I appreciate you taking the time to reach out so we can chat about a potential GREC
"beneficial transaction".  I think it's important for the candidates to understand how I'm thinking about
how to improve the status quo in a significant way.
>>
>> I look forward to talking with you.
>>
>>
>> Ed B
>>
>> Sent from my iPad
>>
>>> On Feb 22, 2017, at 8:02 PM, Harvey Ward Jr <hl.ward.jr@gmail.com> wrote:
>>>
>>> Hi Ed -
>>>
>>> Hope all is well with you. I want to take you up on the offer to talk about the GREC purchase. Do
you have any time tomorrow or Friday morning? If not, send me some times for next week.
>>>
>>> Thanks,
>>>
>>> Harvey
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From: Andrew Caplan
To: Bielarski, Edward J
Subject: Re: One more pint
Date: Monday, March 06, 2017 3:49:01 PM


I agree with that!


On Mon, Mar 6, 2017 at 3:47 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
That said, we ought to rush the deal with Brandon Williams…..


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


From: Caplan, Andrew [mailto:andrew.caplan@gvillesun.com]
Sent: Monday, March 06, 2017 3:45 PM
To: Bielarski, Edward J
Subject: Re: One more pint


I understand. I appreciate you clarifying that for me.


On Mon, Mar 6, 2017 at 3:44 PM, Bielarski, Edward J
<BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>> wrote:
Andrew,


I want to be clear:  it is a mistake to think that my revised MOU is anything more
than my attempt to place greater clarity on the value of the GRU offer and how
easily it can be gone.  It is not some attempt to “rush the deal”.


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


This message may contain confidential and/or privileged information. If you are
not the intended recipient or authorized to receive this for the intended recipient,
you must not use, copy, disclose or take any action based on this message or any
information herein. If you have received this message in error, please advise the
sender immediately by sending a reply e-mail and delete this message. Thank you
for your cooperation.


This message may contain confidential and/or privileged information. If you are not the intended recipient or authorized to receive this
for the intended recipient, you must not use, copy, disclose or take any action based on this message or any information herein. If you
have received this message in error, please advise the sender immediately by sending a reply e-mail and delete this message. Thank
you for your cooperation.
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From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: Blueprint to a Buyout
Date: Saturday, February 25, 2017 1:57:22 PM
Attachments: mou facts.docx


Mayor, City Commissioners and UAB members,
 
 
Given the fact that there is now a very public discussion over a yet-to-be executed MOU I felt the
responsibility to put together a summary from my perspective on how we got to the position of
delivering the draft MOU to GREC.  I think its important for you all to have the same information to
the level of detail so that you don’t have to recollect our conversations or be unaware of the
process.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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Blueprint to a Buyout


Although I have had the opportunity to talk with each one of you individually, I would like to inform you collectively, about how GRU has reached the point in which we have an MOU on the table with GREC, awaiting their response.  It started with,


AN IDEA:


The impact of the Power Purchase Agreement with GREC is both financial and operational in addition to legal.  The core of the PPA’s financial impact is GRU’s obligation to pay GREC $ 194,709 a day for what is termed “Available Energy”.  This cost represents GREC’s cost of ownership and fixed cost of operations.  Put simply, the cost of ownership is GREC’s debt payment and the return to its investors. The fixed costs of GREC’s operations are effectively GREC’s costs of being available to generate (staff, rolling stock and other monthly bills, excluding fuel and consumables).    


From this knowledge sprung an idea that for the right buyout price GRU could reduce the $ 194,709 a day to which it was already obligated.  For example, GREC’s cost of ownership was based on a double digit return on investment, while GRU’s was based on tax-exempt bond rates, which are at historically low levels.  GREC’s fixed costs of operations were based on a stand-alone contract with an independent contractor, with investor rates of return, while GRU had multiple synergies within its own workforce staffing and management to handle GREC’s operations.  


I knew that a buyout of GREC’s PPA would generate savings in the hundreds of millions of dollars if we could negotiate a reasonable buyout price.


On an operational perspective, GREC was designed to run between 70 megawatts and 102.5 megawatts, with long ramp-up times (up to 35 hours to reach load).  From day 1 this operating profile was less than beneficial for GRU.  In fact, a study was commissioned by GRU’s Energy Supply Department which measured the impact of running GREC within these operating parameters on GRU’s generating fleet.  The results showed running GREC at these levels would require “thermal cycling” (turning our combustion turbines on and off) of our own units.  The cost of this practice was expensive and damaging to our units.


The current environment has afforded GRU an opportunity to purchase less expensive gas-fired generation outside of our system and avoid the costly thermal cycling of its units.  However, this won’t last forever.  As a utility we need to plan for higher gas prices and the impending retirement of older units.  


The question for me became, ”Could GREC generate power at lower operating levels and how could we facilitate that?”  The answer to that question blended eloquently into the notion that a buyout of the PPA would save GRU hundreds of millions of dollars.


The engineers within GRU’s Energy Supply have examined the possibility of modifying the GREC facility to operate as low as 25 megawatts so that we can fit the generation within our operating portfolio.  We are confident that we can modify the facility for less than $ 15 million and make it a viable generating asset that could replace Unit 1 at Deerhaven as our load regulating facility.  As a result, we believe GRU would avoid $ 150 to $ 200 million in replacement costs, already anticipated in 2022.    


So the idea became, what if GRU could buyout the PPA, saving millions of dollars in financing and fixed costs, gain ownership control of the facility, manage the facility’s operations within our system operating profiles with modest additional capital costs and in the end produce a substantial savings to our customers?   


AN UNDERSTANDING:


In the midst of GRU’s arbitration with GREC, a mediation process was accepted by GREC after our third attempt to facilitate it.  It is my philosophy that as business-minded individuals there are always options in the process to better understand, facilitate and otherwise settle strongly held positions.  Although our discussions during mediation did not result in a settlement, it did result in the acceptance of continuing to talk about issues.  The one condition on the part of both GRU and GREC was that because of legal positions within the arbitration, as well as other sensitive issues a full vetting of the party’s positions needed to be covered by a Non-disclosure Agreement (“NDA”).  


An NDA is customary and standard in these types of situations.  I have used it in many situations during my career.  In the situation with GREC it covered verbal conversations between a series of parties in both companies.


The bottom line is that before you can proceed with turning an idea into a contract which will be vetted by the public, it must first be reduced to an understanding.  The overriding question is, “Are there conditions under which we can negotiate a buyout?”


A Memorandum of Understanding (MOU):


At some point it is imperative for the parties to reduce the understanding to writing, albeit in a non-binding fashion.  That’s the point of an MOU.  In this case, based on the history of the GRU/GREC relationship I felt it was important to draft an MOU from GRU’s perspective and deliver that MOU to GREC.  The MOU sets a framework under which I would like both GRU and GREC to move towards a contract to buyout the PPA.  It is not signed by either GREC or I and I anticipate that there will be further discussions between the parties over the conditions.  Again this is typical. 


What is not typical is the disclosure of a draft MOU to the media, public and elected officials.  I am comfortable in this environment, although I must disclose that the other party may not feel the same way.  It may result in making the execution of an MOU less likely.  That would be unfortunate, given the savings which are at play here.


So what’s in the MOU?  Here’s a primer:


· GRU is proposing to buy all the assets, contracts, property and rights of the GREC facility, in addition to terminating the PPA, in exchange for $ 750 million.  This is important because there are folks in the public who are confusing the market value of the GREC facility with that of buying out the PPA, which has significant value to GREC.  In fact, analysis of GREC’s future cash stream under the PPA to be worth close to $ 1 billion in today’s dollars.


· The price is subject to be reduced if interest rates go above 3.75%.  This may not be acceptable to GREC and we may have ways to mitigate this risk in other ways, but the basic point is that I don’t want to absorb the risk of a spike in municipal interest rates, to the point that it cuts into the savings of the transaction.


· GRU proposes no more than 4 months for execution of a contract and no later than 7 months for closing from execution of the contract.  


· GRU proposes customary due diligence which will include, in our case the inspection by an independent engineer (which will be required through the issuance of bonds).


· GRU proposes an exclusivity period of up to ten months, which means that GRU and GREC will negotiate only with each other towards reaching an agreement.


· GRU will require compliance with Public Records and Confidentiality requirements, which means that other than the excluded verbal communications under the NDA all documents will be subject to the Sunshine Law.


· GRU proposes continuing in the arbitration unabated, unless the closing occurs prior to the arbitration decision.


· GRU proposes that each party reserves all rights under the PPA.


· The contract is proposed to be governed under Florida laws.


· The MOU is subject to City Commission approval.


I believe this MOU protects GRU and the City of Gainesville.  Will it be negotiated?  I believe so, but I will adhere to the basic principles of reducing risk and optimizing savings.


NEXT STEPS: 


Public Vetting - I plan on establishing multiple public forums in which I will discuss the MOU and be available to answer questions.  The still-unexecuted MOU has been delivered to the Commission and Utility Advisory Board.  I expect further discussions in front of both of these bodies.  My Communications Department, led by Magi Crawford is developing a communication plan through which I will meet with folks across the city and county.


Acceptance of an Executed MOU – If and when GRU and GREC execute an MOU, it will be subject to City Commission approval.  Although it is still a non-binding agreement, I feel it’s important to avoid the appearance of any “back-room dealing” or lack of transparency in the process.  At the time of the acceptance of an executed MOU, it comes with the acceptance of allowing me and my executive team to negotiate a contract, subject to the City Commission’s approval.


Bringing experts on board – Although we have established relationships with a host of bankers, lawyers and financing experts, we will line up the series of experts who will take the MOU to a final contract.  These experts will include:


· Transaction Counsel – Working with our City attorney’s office, GRU plans on using an organization of the caliber of Winston and Strawn to reduce a final deal to writing and closing the transaction.


· Bond/Tax Counsel – GRU has utilized a host of bond counsels over the years and is quite familiar with the process.  For this transaction we will need to hire attorneys whose purpose is to write the bond documents. 


· Independent Engineer – All of these types of bond transactions require an independent engineer, sometimes referred to as an IE to opine to the condition of the facility and to concur with the Financial Adviser’s assessment.


· Financial Adviser (“FA”)– GRU has a long history with Public Financial Management (“PFM”) who we believe will be our FA in this transaction.


· Underwriter’s Counsel – Typically, the Bond Underwriter retains Counsel who will opine along with our own Bond Counsel in regard to the Bond Documents and its covenants.  Although they represent the Underwriter, GRU will be obligated for their fees as a condition of the overall underwriting of the Bond issuance.


· Bond Underwriter – Bond Issuances are facilitated by Bond Underwriters.  Some of the bigger names include Goldman Sacks and JP Morgan.  These firms typically will charge based on a percentage of the bond issuance costs.  Their value is being able to facilitate the selling of the bonds to bond houses who either sell on a retail basis to individual investors or other financial institutions.  It can be in the form of a day auction with or without the Underwriter willing to commit to buy any unsold issuances.  I have found that the better underwriters can enhance an issuers’ ability to gain a premium from bond investors which can save a company millions of dollars over the term of the bonds.


· State Counsel – Typically, GRU would retain Florida counsel to insure that we don’t run afoul of state laws in the issuance and development of contract provisions.


· City Attorney’s office – The City attorney’s office will act as GRU’s “general practitioner” in managing the aforementioned parties, making sure rates are proper and hours are reasonable.


Negotiation of Contract - The negotiation of the final contract between GREC and GRU will be in the Sunshine, except for any verbal communications between the parties to the NDA.  This is no different than the current practice, which has led to the draft MOU.  


Execution of Contract - Again, if and when GRU and GREC would execute a contract it would be subject to City Commission approval and the same public vetting process as will be seen and is occurring with the MOU.


Due Diligence – After the execution of the contract the experts would be green-lighted to proceed to the development of an Offering Memorandum (‘OM”) for the bond issuance, which will include the IE’s report, confirming the FA’s financial analysis.  That development will include IE’s inspection of the facility with a discussion of risks.  Obviously the FA’s report will do the same.  The various attorneys’ will hammer out bond documents and ancillary transaction documents.  It should be noted that this will include very little participation from GREC, other than assisting in transferring titles, licenses, permits and other operating documents.  


Closing – The closing of the transaction would occur simultaneously with the issuance of the bonds.


THE ECONOMICS:


It’s important to understand that the proposed transaction through which GRU gains ownership of the GREC facility and terminates the PPA has virtually nothing to do with natural gas prices or other power prices.  It has virtually nothing to do with operating risks or GREC’s ability to generate power after the transaction.  Although that sounds hard to believe, here’s why:


The $ 194,709 a day which GRU is obligated to pay is based simply on GREC’s ability to run, not the economics of running.  Whether natural gas prices stay at $ 2.50 a million BTU or go to $ 100 dollars, the $ 194,709 is an obligation of GRU not matter if they are dispatched or not.  My plan is to convert that current fixed payment, based on investor returns to a lesser amount based on tax-exempt, non-profit returns.  For those who have moved from rental properties to owning their own home, or those who wish they could I compare it to a landlord offering a tenant with an 800 credit score a chance to terminate their over-priced lease at a price far below what they would have paid.


Finally, the economics of the MOU are based on future expenditures dropping from $ 2.1 billion to between $ 1.4 and $ 1.5 billion based on terminating the PPA and owning the GREC facility.  That savings of between $ 600 and $ 700 million may be enhanced with modifications to the GREC facility which add close to $ 200 million in savings based on the difference between capital improvements and avoided costs and another $150 million in being able to run GREC as compared to Deerhaven’s Unit 1.  


This transaction could drive approximately $ 1 billion in savings as compared to the current PPA obligations of $ 2.1 billion.  That is not insignificant and is relatively low in regard to a risk profile.   


The most frequent question I hear is:


What if the GREC facility would fail the day after we purchase it and it had major internal failures?


My answer is this:


My analysis includes staffing the GREC facility for the next 30 years, without ever considering if it would run or not.  In other words I have considered the added cost of being held in standby in my modeling.  If the benefit under that scenario is between $ 600 and $ 700 million, than the alternate scenario of GREC having major component failures which would result in increasing the baseline economics to over $ 800 million in savings, because you’d no longer have to staff it.


Based on this fact, it means that GRU’s operating risk is very small under this transaction.


  


      







From: Bielarski, Edward J
To: Andrew Caplan
Subject: One more pint
Date: Monday, March 06, 2017 3:44:01 PM


Andrew,
 
I want to be clear:  it is a mistake to think that my revised MOU is anything more than my attempt to
place greater clarity on the value of the GRU offer and how easily it can be gone.  It is not some
attempt to “rush the deal”.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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From: Shalley, Nicolle M.
To: Stagliano, Steve J; Bielarski, Edward J
Subject: Fwd: records
Date: Friday, March 03, 2017 10:18:25 AM


Hi Steve & Ed - I think we should meet on Monday to consider posting all GREC
negotiation public records somewhere in order to make the records readily and
easily accessible to the public and hopefully cut down on City resources spent
responding to individual records requests, of which I can only imagine will be many.


Nicolle M. Shalley 
City Attorney 
City of Gainesville 
352-393-8747 (office phone)


Begin forwarded message:


From: Public Records Request <PublicRecordsRequest@gru.com>
Date: March 3, 2017 at 8:56:50 AM EST
To: "Shalley, Nicolle M." <shalleynm@cityofgainesville.org>
Subject: FW: records


Nicolle: I would like to get your thoughts on this records request, I’m not sure how to
respond to this. I think he has to make this more specific like defining upper
management and I’m not sure to administer something like this other than having GRU
‘upper management’ copy him when they receive or send an email to GREC.
 
Steve Stagliano
GRU Administrative Services Director
(352) 393-1212
 
From: Caplan, Andrew [mailto:andrew.caplan@gvillesun.com] 
Sent: Thursday, March 02, 2017 5:16 PM
To: Communications; Public Records Request
Subject: records
 
Hello,
 
I would like to place a standing records request for all documents and emails sent
and received from/to GRU's upper management and from/to GREC's upper
management.
 
Thank you,
 
Andrew Caplan
The Gainesville Sun


This message may contain confidential and/or privileged information. If you are not the
intended recipient or authorized to receive this for the intended recipient, you must not
use, copy, disclose or take any action based on this message or any information herein. If
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you have received this message in error, please advise the sender immediately by
sending a reply e-mail and delete this message. Thank you for your cooperation.








From: Bielarski, Edward J
To: Jim Gordon
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M
Subject: Response to latest revision
Date: Monday, March 20, 2017 6:29:28 PM


Jim,
 
My dad and I would watch movies together when I was younger (much younger).  One actor my dad
liked was John Wayne, but the other was Paul Newman.  In his Oscar-winning performance as Cool
Hand Luke, Newman was told by a prison guard tired of his misdeeds against authority, “What we
have here is a failure to communicate.”  After receiving what I thought would be the final MOU, I
really understand the power of that line. 
 
After my e-mail to you this weekend followed by several phone conversations I thought we had
reached a compromise on the issues surrounding the MOU.  Based on my receipt of your revisions
this afternoon, I realize I was wrong. Let me explain:
 


·         I didn’t agree to “stay” the arbitration, prior the City Commission and Utility Advisory Board
(“UAB”) having a chance to approve the MOU.  Honestly, it would incredibly presumptive
(and maybe career threatening) on my part to commit my governing body to the decision of
staying the arbitration, when they’ve already voted to defend the arbitration GREC brought
against GRU.  In this case, the City Commission have voted on granting monies for attorneys
on two separate occasions to pursue a defense of the arbitration GREC entered against GRU.
 


·         I didn’t agree to limit GRU’s ability to withhold under the PPA solely to shutdown charges,
Available Energy on start-up and payment decreases under Section 12.4.1 of the PPA.  I
agreed to withhold based on one or more of GRU’s pending claims that are the subject of
the Dispute and consistent with past practices.  This morphing of my position into
something else is not acceptable.


 
·         I didn’t realize that the $ 7,176,643 which you represented being withheld by GRU was not


the full value of the withholdings.  When I verified the number with the City Attorney I
discovered GRU was being shortchanged in the process (it seems to be approximately $7.5
million).  When the City Attorney delivers the markup of your revision tomorrow, that
number will be corrected.


 
·         To add insult to injury, GREC’s revision includes a provision whereby GRU shall refund to


GREC at Closing any amounts held above the Retention Cap along with interest. I didn’t
agree to that, as well as the other items. 


I realize that some folks could view these issues as fairly minor in a proposed $ 750 million
transaction.  However, I don’t view any issues of principle as minor, particularly after you wrote the


following to me on March 16th: 
 


·         My Board is beginning to wonder if you feel conflicted, in that, you are not sure if you
want to transact a fair and durable deal or if you want to maintain and exercise undue
leverage that is destined to unravel your acquisition of the GREC facility. It is imperative,
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if both of us are going to commit the significant time and resources required for this
transaction that it be in a constructive climate.


After reading your revisions to the MOU today, I’d ask you to look at your words as they apply to
you and as you do put on an old Michael Jackson tune,” The Man in the Mirror.”  As you sit in your
easy chair think about the words:
 


I’m starting with the man in the mirror.
I’m asking him to change his ways.


And no message could be any clearer
If you want to make the world a better place,


take a look at yourself, and then make a change.
 


I have asked the City Attorney to revise the MOU so that it incorporates the aforementioned
changes.   We are very close to an agreement.  However, if you continue to make last minute
changes to otherwise agreed -upon provisions of documents and in the same breath dare question
my commitment, we will be done.  I am only comfortable in a mutually beneficial transaction, which
ultimately can be transacted.
 
Keep listening to the lyrics:


I’m gonna make a change.
For once in my life.


Its gonna feel real good
Gonna make a difference


Gonna make it right…
 
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Bielarski, Edward J
To: Holt, Carlos L
Subject: FW: MOU revision
Date: Monday, March 06, 2017 1:22:55 PM
Attachments: grec mou rev 3 - final.docx


FYI
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Sunday, March 05, 2017 10:11 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: MOU revision
 
Jim,
 
 
As I enjoy sitting in my office, drinking a decaf coffee on a sunny and utterly magnificent morning
here in Gainesville, I can’t help but reflect on why GREC hasn’t executed what my team and I believe
is a fair and equitable memorandum of understanding from GRU.  All of our  analysis shows that $
750 million is within the high end of the net present value of your future cash flow from the plant. 


On our part, it provides appropriate savings to our customers and enough funds to drive our 21st


century utility model.  From where I come from it’s a “win-win-win”.
 
Speaking of where I come from, my wife and I were surprised this Saturday by an unexpected visit by
a couple of old friends from Pittsburgh.  We had a great time taking them around town and extolling
life in Gainesville.  When Melinda and I got back home, we both expressed a sense of rekindling with
old spirits and realizing that sometimes you don’t know what you got ‘till its gone.  That’s a powerful
message.
 
Given both our ages, I’m sure you remember the wonderful Joni Mitchell’s rendition of Big Yellow
Taxi in which she sings, ”They paved paradise and put up a parking lot..”  The underlying
environmental message is so apt today, but the lyric that comes to my mind is:


 
Don’t it always seem to go, that you don’t know what you got ‘til its gone.


 
In that spirit, let me help you understand the realization of the value of the MOU I sent to you on


February 17th and revised this past Friday:  GRU hereby revises the purchase price downward to $


725 million and if not accepted by this Friday, March 10th the purchase price will be revised further
downward to $ 700 million.
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred twenty five fifty million dollars ($72550,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the total interest costrate assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced proportionately by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party may terminate the purchase/sale.  If the MOU is not executed by GREC by March 10, 2017 the purchase price and terms of payment will be seven hundred million dollars ($ 700,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issues by the City of Gainesville, Florida with total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at closing.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU GREC.  The Parties will use best commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten seven (107) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA. ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two no longer than five (52) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on any claims and counterclaims those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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I’ll leave you with the full set of lyrics from Joni Mitchell’s song:


"Big Yellow Taxi"


They paved paradise
And put up a parking lot


With a pink hotel, a boutique
And a swinging hot SPOT


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


They took all the trees
And put them in a tree museum
Then they charged the people


A dollar and a half just to see 'em
Don't it always seem to go,


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


Hey farmer, farmer
Put away that DDT now


Give me spots on my apples
But LEAVE me the birds and the bees


Please!
Don't it always seem to go


That you don't know what you've got
‘Til its gone


They paved paradise
And put up a parking lot


Late last night
I heard the screen door slam


And a big yellow taxi
Come and took away my old man


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


I said
Don't it always seem to go


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot







 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Bielarski, Edward J
To: Jim Gordon
Cc: Dennis Duffy
Subject: Re: Execution date
Date: Wednesday, March 22, 2017 10:14:16 PM


Thank you


Sent from my iPad


> On Mar 22, 2017, at 9:25 PM, Jim Gordon <jgordon@emienergy.com> wrote:
>
> Ed,
> No problem. Dennis will resend to you tomorrow morning.
> Jim
>
>> On Mar 22, 2017, at 9:01 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>>
>> Jim,
>>
>> Would you kindly resend the whole MOU with the execution date left blank along your signature. 
The execution date will be completed when the mayor signs on behalf of the commission.
>>
>>
>> Ed B
>>
>> Sent from my iPad



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:jgordon@emienergy.com

mailto:dduffy@emienergy.com






From: Jim Gordon
To: Bielarski, Edward J; Brown, Thomas R; Al Morales; Dennis Duffy; "Shalleynm@cityofgainesville.com"; Locke,


Justin M
Subject: GREC - GRU MOU 3-21.pdf
Date: Tuesday, March 21, 2017 8:44:36 PM
Attachments: att00001.htm


grec - gru mou 3-21.pdf


Ed,
Attached is a revised version of the MOU, marked against GRU rev 11.
The first change is that we have reverted the language in Section 7(b) regarding
future withholdings, to the language which had been previously suggested by GRU
and included by GRU in prior drafts. We have also made two other minor changes to
clarify the intent that the Retention Cap credit would be realized through retention of
those previously withheld funds under the PPA. 
We believe that these changes are in keeping with our mutual understanding.
Regards,
Jim



mailto:jgordon@emienergy.com

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=browntr

mailto:amorales@emienergy.com

mailto:dduffy@emienergy.com

mailto:shalleynm@cityofgainesville.com

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=lockejm

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=lockejm
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GREC version 3/21 marked from GRU rev 11 Marked from GREC version sent 3/20/17 at 



3:45pm MEMORANDUM OF UNDERSTANDING 



REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY 



This MEMORANDUM OF UNDERSTANDING REGARDING 



GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated 



_________________, 2017 (“Execution Date”) between the City of Gainesville, Florida, a 



municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville 



Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and 



collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an 



offer from GRU for the proposed purchase by GRU and sale by GREC of that certain biomass 



electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, 



and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both 



parties, this Memorandum evidences the Parties’ intent to cooperate in good faith to negotiate a 



definitive agreement (the “Purchase and Sale Agreement”) providing for the purchase by GRU 



and sale by GREC of the Facility and all related assets, as identified in such agreement (the 



“Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual 



interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 



below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a 



mutually acceptable definitive agreement for the Transaction that includes the following terms: 



1. Purchase and Sale.  The Transaction will provide for the sale and 



conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of 



the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary 



for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be 



identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining 



any required third party approvals and consents.  That certain Power Purchase Agreement for the 



Supply of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired 



Power Production Facility between GRU and GREC dated April 29, 2009, together with its 



related amendments (the “PPA”), shall be terminated at Closing of the Transaction (“Closing”).  



2. Price.  The purchase price and terms of payment will be seven hundred  



fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility 



system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will 



be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis 



points (measured as the difference between the rate on the Execution Date and the rate on the 



day that is five days before Closing), GRU may terminate the Transaction and cease negotiations 



thereof.  



3. Negotiation.  The Transaction will be subject to the negotiation and 



execution of a Purchase and Sale Agreement and associated legal documents.  Negotiations will 



begin with a proposed asset purchase agreement supplied by GREC on or before 



________________, 2017.  The Parties will use commercially reasonable efforts to complete 



negotiations and agree upon a Purchase and Sale Agreement for execution not later than four (4) 
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months after the Execution Date, and to achieve Closing not later than seven (7) months after the 



Execution Date. 



4. Diligence.  The Transaction will be subject to the satisfactory completion 



by GRU of customary due diligence.  Effective as of the Execution Date and subject to the 



provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of 



the diligence process to facilitate timely access for GRU and its representatives to the Facility 



and other Assets, and to the books and records regarding the Facility and other Assets of GREC 



and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges 



and agrees that GREC has the right to attend any meetings that representatives of GRU may have 



with the Facility operator or other third parties. 



5. Exclusivity.  Until four (4) months after the Execution Date, or such later 



date as may be specified in a Purchase and Sale Agreement executed by the Parties (the 



“Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of 



the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its 



behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility 



or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or 



unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer 



from, any person or entity (other than GRU) relating to the possible acquisition of or investment 



in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this 



Memorandum shall not create any additional restriction on upstream transfers that are not 



already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly notify 



GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of 



any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility 



or any Assets (or enter into any other transaction that is substantially similar to, or that would 



preclude, the Transaction), and the terms and conditions of any such offer or expression of 



interest. 



6. Public Records and Confidentiality.  This Memorandum is a public record 



that will be disclosed to the public and discussed during public meetings of the Gainesville City 



Commission (“Commission”).  This Memorandum does not disclose any confidential verbal 



discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of 



November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”) and 



terminated by GRU effective March 14, 2017.  The Parties also confirm that the Purchase and 



Sale Agreement for the Transaction will be subject to Commission approval, and will be a public 



record that will be disclosed to the public and discussed during public Commission meetings.  



Should either Party reasonably believe that specific written information provided in connection 



with this Memorandum or through due diligence, or included in the Purchase and Sale 



Agreement or otherwise provided in connection with the Transaction falls within a specific 



exemption under Florida’s Public Record laws, the Party transmitting or providing such 



information shall submit such information to the receiving Party in a separate envelope that 



includes a general description of the information together with a reference to the specific Florida 



Statute or other law that deems such materials exempt from public disclosure.  The receiving 



Party will not warrant or guarantee that information designated by the transmitting Party as 



exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer 



no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the 
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receiving Party receives a public records request for any information that the transmitting Party 



has designated as exempt, the receiving Party will notify the transmitting Party through email 



notice.  The transmitting Party shall have no longer than five (5) business days after receipt of 



such notice to file any necessary court documents to prevent the disclosure of the information, at 



the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary 



court documents, the receiving Party will not disclose the information until the conclusion of any 



proceedings.  If the transmitting Party fails to comply with any of the requirements in this section 



or fails to file any necessary court documents to prevent the receiving Party from disclosing 



materials as described herein, such failure shall be deemed as a waiver by the transmitting Party 



to the claim that any materials submitted by the transmitting Party constitute exempt information. 



The transmitting Party agrees that its designation of information as exempt may be challenged in 



court by any person or entity.  The transmitting Party agrees to indemnify and defend the 



receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and 



actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of 



materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for 



damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the 



transmitting Party's designation of materials as exempt.  The Parties agree that any information 



provided, including any materials designated as exempt, will be distributed to members of staff, 



management and the relevant board and Commission members for evaluation and consideration 



of the Transaction. 



7. Dispute.   



(a)  The Parties are engaged in an arbitral proceeding conducted under American 



Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01-16-0000-8157 



(the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in 



connection with the PPA.  The Parties retain all rights arising under the PPA.  This 



Memorandum operates to stay the Dispute until a Purchase and Sale Agreement is executed by 



the parties pursuant to Section 3 above and during the stay GRU shall not withhold additional 



invoiced amounts other than those described in section (b) below.  The Parties shall file with the 



arbitrator any necessary documentation to effectuate this stay.   



(b)  After the Execution Date and during the stay of the Dispute, GRU shall not 



withhold amounts from GREC’s monthly invoices other than amounts that may be withheld with 



respect to an invoice when payment is due for such invoice in accordance with the PPA where 



such withholding is based on either (i) one or more of GRU’s claims or counterclaims that are 



the subject of the Dispute (consistent with GRU’s prior practice), or (ii) any calculation error that 



may appear in such invoices.  GRU shall not retroactively withhold any amounts that have 



previously been paid under any GREC invoice. 



(c)  The Parties agree that the Purchase and Sale Agreement shall include the 



following provisions:  (i) a further stay of the Dispute until Closing or termination of efforts to 



reach a Transaction; (ii) at Closing, GRU shall  receive a credit from GREC in the amount of 



$7,428,899.98 (the “Retention Cap”) in the form of GRU’s retention of such amount of 



previously withheld funds under the PPA,; (iii) GRU will not withhold additional amounts after 



the Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall refund 



to GREC at Closing any amounts withheld after March 19, 2017 with interest as set forth in 
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Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all obligations and 



payment of the amounts to be paid and retained in accordance with the Purchase and Sale 



Agreement shall operate as a full settlement and mutual release of all claims and counterclaims 



between the Parties in the Dispute; and (vi) at Closing, the Parties shall execute the appropriate 



documents to effectuate the agreed upon settlement and release.   



(d)  If the Parties are unable to execute a mutually agreeable Purchase and Sale 



Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the 



Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary 



documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to  provide a 



credit of the Retention Cap in the form of GRU’s retention of such amount of previously 



withheld funds upon a successful Closing as noted above is without any concession or admission 



whatsoever of liability as to those amounts, which GREC maintains were improperly withheld 



under the PPA.  GREC has agreed to GRU’s retention of that amount solely in order to facilitate 



the Transaction contemplated by this Memorandum.   



8. Reservation of Rights.  The Parties’ execution of this Memorandum and 



their negotiation of the Transaction and associated discussions and communications shall not 



affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses 



in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into 



this Memorandum and engages in negotiations and activities in connection with the Transaction 



independent of the Dispute and with all rights expressly reserved.   



9. Miscellaneous.  This Memorandum shall be governed by, and construed in 



accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an 



authorized management representative of GRU and by an authorized representative of GREC 



and, if so executed, the management representative of GRU shall present this Memorandum to 



the Commission for approval.  The Sections of this Memorandum that are binding (as specified 



in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit 



of and be enforceable by the Parties and their successors and assigns if and only if signed and 



delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville 



by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in 



PDF via email and in any number of counterparts, all of which together shall constitute a single 



instrument and shall be considered an original for all purposes.  It shall not be necessary that any 



counterpart be signed by each Party so long as each Party shall sign at least one counterpart. 



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be 



executed by their respective, duly authorized representatives as of the Execution Date. 



THE CITY OF GAINESVILLE, FLORIDA, 



D/B/A/ GAINESVILLE REGIONAL 



UTILITIES 



Recommended for approval by GRU 



Management 



By:       



GAINESVILLE RENEWABLE ENERGY 



CENTER, LLC 



 



By:       



Name:       
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Name:       



Title:       



 



Approved by the City Commission 



By: ______________________________ 



Name: Lauren Poe 



Title: Mayor 



 



For GRU:  Approved as to form and legality: 



By:       



Name:       



Title:       



Title:       



 



 



 



 



 













From: Ray Washington
To: Stagliano, Steve J
Cc: Bielarski, Edward J; Citycomm
Subject: Public Record Request fulfilled
Date: Friday, March 10, 2017 8:24:44 AM


Mr. Stagliano,


Please accept my apologies for the curt tone of my end of the day email yesterday, if It seemed curt. I
erroneously implied that you had not timely responded to my relatively recent public records request,
when you in fact responded extremely timely.


In my experience you've been professional in carrying out the public records aspect of your much
broader job duties over the years and I've appreciated that.


Whether or not there were additional accompanying documents to the February 17 draft MOU, from my
experience with you I assume you do not have them or you would've provided them.


If you have made efforts to get responsive documents from Winston and Strawn and believe you have
received all responsive documents that they have I consider this public records request complete.


Thanks for your promptness and professionalism.


Ray Washington mobile



mailto:raywashingtonlaw@gmail.com

mailto:/o=gru.com/ou=gruadm/cn=gruadm accounts/cn=staglianosj

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=citycomm






From: Baxley, Robin L.
To: "Davidarreola1@gmail.com"; Harvey Ward
Cc: Bielarski, Edward J
Subject: Revised MOU - GRU/GREC
Date: Tuesday, March 21, 2017 10:00:46 AM
Attachments: #91206280v1_db1_ - grec"s edits to grec - gru mou rev 8 (3) (3) (3-20-17....docx


ws comparison_91206262v1_gru"s version_ grec - gru mou rev 8 (3-18-17) ....pdf


Additional correspondence from Mr. Bielarski.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Bielarski, Edward J 
Sent: Monday, March 20, 2017 6:36 PM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: FW: Revised MOU
 
Mayor, Commissioners and UAB members,
 
I forgot to send you the Revisions Al Morales had sent to me, prior to delivering my e-mail response
to Mr. Gordon.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Al Morales [mailto:AMorales@emienergy.com] 
Sent: Monday, March 20, 2017 3:45 PM
To: Bielarski, Edward J; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Cc: Jim Gordon; Dennis Duffy
Subject: Revised MOU
 
Ed,
Jim asked that I send to you the attached revised versions of the MOU, both clean and marked. The
marked version is compared against your version 8 sent to us on Saturday, and also includes Nicole
Shalley’s additional comment on the termination of the NDA.
Thanks,
Al
 
 
Albert Morales



mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=baxleyrl35710854

mailto:davidarreola1@gmail.com

mailto:hl.ward.jr@gmail.com
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Marked v. GRU Rev 8 dated 3/18/17 and adding GRU’s reference to the NDA termination in Rev 10 dated 3/20/17


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March 21, 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties’ intent to cooperate in good faith to negotiate a definitive agreement (the “Purchase and Sale Agreement”) providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments (the “PPA”), shall be terminated at Closing of the Transaction (“Closing”). 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before Closing), GRU may terminate the Transaction and cease negotiations thereof. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a Purchase and Sale Agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a Purchase and Sale Agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC has the right to attend any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a Purchase and Sale Agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”) ”) and terminated by GRU effective March 14, 2017.  The Parties also confirm that the Purchase and Sale Agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the Purchase and Sale Agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  


(a)  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with the PPA.  The Parties retain all rights arising under the PPA.  Upon execution by a management representative of GRU and GREC, this Memorandum operates to stay the Dispute until a Purchase and Sale Agreement is executed by the parties pursuant to Section 3 above and during the stay GRU shall not withhold additional invoiced amounts other than those described in section (b) below.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  


(b)  After the Execution Date and during the stay of the Dispute, GRU shall not withhold amounts from GREC’s monthly invoices other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA, where such withholding is based only on either (i) consistent with past practice, one or more of GRU’s already-pending claims that are the subject of the Dispute and under which GRU has withheld invoiced amounts prior to March 19, 2017 (specifically:  shutdown charges, Available Energy on start-up, and payment decreases under Section 12.4.1 of the PPA), or (ii) a mathematical calculation error that may appear in such invoices.  GRU shall not retroactively withhold any amounts that have previously been paid under any GREC invoice.


(c)  The Parties agree that the Purchase and Sale Agreement shall include the following provisions:  (i) a further stay of the Dispute until Closing or termination of efforts to reach a Transaction; (ii) at Closing, GRU shall retain the $7,176,643 that it has withheld as of March 19, 2017 (the “Retention Cap”), which is the amount withheld to date that is subject to claims in the Dispute; (iii) GRU will not withhold additional amounts after the Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall refund to GREC at Closing any amounts withheld after March 19, 2017 with interest as set forth in Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all obligations and payment of the amounts to be paid and retained in accordance with the Purchase and Sale Agreement shall operate as a full settlement and mutual release of all claims and counterclaims between the Parties in the Dispute; and (vi) at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  


(d)  If the Parties are unable to execute a mutually agreeable Purchase and Sale Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to allow GRU to keep the $7,176,643 Retention Cap amount upon a successful Closing as noted above is without any concession or admission whatsoever of liability as to those amounts, which GREC maintains were improperly withheld under the PPA.  GREC has agreed to GRU’s retention of that amount solely in order to facilitate the Transaction contemplated by this Memorandum.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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Marked v. GRU Rev 8 dated 3/18/17 and adding GRU’s reference to the NDA termination 
in Rev 10 dated 3/20/17



MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY



This MEMORANDUM OF UNDERSTANDING REGARDING
GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as
of March [[__],]21, 2017 (“Execution Date”) between the City of Gainesville, Florida, a
municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville
Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and
collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an
offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass
electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida,
and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both
parties, this Memorandum evidences the Parties’ intent to cooperate in good faith to negotiate a
definitive agreement (the “Purchase and Sale Agreement”) providing for the purchase by GRU
and sale by GREC of the Facility and all related assets, as identified in such agreement (the
“Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual
interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9
below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a
mutually acceptable definitive agreement for the Transaction that includes the following terms:



Purchase and Sale.  The Transaction will provide for the sale and1.
conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of
the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary
for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be
identified and agreed to by the Parties in the [definitive agreement]Purchase and Sale
Agreement, subject to obtaining any required third party approvals and consents.  That certain
Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental
Attributes from a Biomass-Fired Power Production Facility between GRU and GREC dated
April 29, 2009, together with its related amendments (the “PPA”), shall be terminated at Closing
of the Transaction (“Closing[.]”).



Price.  The purchase price and terms of payment will be seven hundred2.
fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility
system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will
be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis
points (measured as the difference between the rate on the Execution Date and the rate on the day
that is five days before  Closing), GRU may terminate the Transaction [.]and cease negotiations
thereof.



Negotiation.  The Transaction will be subject to the negotiation and3.
execution of a [definitive agreement]Purchase and Sale Agreement and associated legal
documents.  Negotiations will begin with a proposed asset purchase agreement supplied by
GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree
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upon a [definitive agreement]Purchase and Sale Agreement for execution not later than four (4)
months after the Execution Date, and to achieve Closing not later than seven (7) months after the
Execution Date.



Diligence.  The Transaction will be subject to the satisfactory completion4.
by GRU of customary due diligence.  Effective as of the Execution Date and subject to the
provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of
the diligence process to facilitate timely access for GRU and its representatives to the Facility
and other Assets, and to the books and records regarding the Facility and other Assets of GREC
and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges
and agrees that GREC [may require that representatives of GREC be present in]has the right to
attend any meetings that representatives of GRU may have with the Facility operator or other
third parties.



Exclusivity.  Until four (4) months after the Execution Date, or such later5.
date as may be specified in a [definitive agreement]Purchase and Sale Agreement executed by
the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection
with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone
authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest
in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions
(whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry,
proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition
of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the
foregoing, this Memorandum shall not create any additional restriction on upstream transfers that
are not already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly
notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their
behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC,
the Facility or any Assets (or enter into any other transaction that is substantially similar to, or
that would preclude, the Transaction), and the terms and conditions of any such offer or
expression of interest.



Public Records and Confidentiality.  This Memorandum is a public record6.
that will be disclosed to the public and discussed during public meetings of the Gainesville City
Commission (“Commission”).  This Memorandum does not disclose any confidential verbal
discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of
November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”)[. ] ”) and
terminated by GRU effective March 14, 2017. The Parties also confirm that the [definitive
agreement]Purchase and Sale Agreement for the Transaction will be subject to Commission
approval, and will be a public record that will be disclosed to the public and discussed during
public Commission meetings.  Should either Party reasonably believe that specific written
information provided in connection with this Memorandum or through due diligence, or included
in the [definitive agreement]Purchase and Sale Agreement or otherwise provided in connection
with the Transaction falls within a specific exemption under Florida’s Public Record laws, the
Party transmitting or providing such information shall submit such information to the receiving
Party in a separate envelope that includes a general description of the information together with a
reference to the specific Florida Statute or other law that deems such materials exempt from
public disclosure.  The receiving Party will not warrant or guarantee that information designated
by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and
the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the
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transmitting Party.  If the receiving Party receives a public records request for any information
that the transmitting Party has designated as exempt, the receiving Party will notify the
transmitting Party through email notice.  The transmitting Party shall have no longer than five (5)
business days after receipt of such notice to file any necessary court documents to prevent the
disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting
Party timely files the necessary court documents, the receiving Party will not disclose the
information until the conclusion of any proceedings.  If the transmitting Party fails to comply
with any of the requirements in this section or fails to file any necessary court documents to
prevent the receiving Party from disclosing materials as described herein, such failure shall be
deemed as a waiver by the transmitting Party to the claim that any materials submitted by the
transmitting Party constitute exempt information. The transmitting Party agrees that its
designation of information as exempt may be challenged in court by any person or entity.  The
transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and
officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is
commenced, related to the transmitting Party’s designation of materials as exempt and to hold
harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys'
fees by reason of any claim or action arising out of or related to the transmitting Party's
designation of materials as exempt.  The Parties agree that any information provided, including
any materials designated as exempt, will be distributed to members of staff, management and the
relevant board and Commission members for evaluation and consideration of the Transaction.



Dispute.7.
(a) The Parties are engaged in an arbitral proceeding conducted under American



Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01-16-0000-8157
(the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in
connection with [that certain Power Purchase Agreement for the Supply of Dependable Capacity,
Energy and Environmental Attributes from a Biomass-Fired Power Production Facility between
GRU and GREC dated April 29, 2009 (the “PPA”)]the PPA.  The Parties retain all rights arising
under the PPA. [This] Upon execution by a management representative of GRU and GREC,
this Memorandum operates to stay the Dispute until a [definitive purchase and sale
agreement]Purchase and Sale Agreement is executed by the parties pursuant to Section 3 above
and during the stay GRU shall not withhold additional invoiced amounts other than those
described in section (b) below.  The Parties shall file with the arbitrator any necessary
documentation to effectuate this stay. The Parties agree that the [definitive agreement] shall
include the following provisions: [a]) a further stay of the Dispute until Closing or termination[,
b) ] at Closing, GRU shall retain [all sums of money  that it has or will have  withheld as of the
Closing and that are]



(b)  After the Execution Date and during the [subject]stay of the
Dispute[;provided that], GRU [will agree]shall not[ to] withhold [additional ]amounts [after the
Execution Date]from GREC’s monthly invoices other than amounts that may be withheld with
respect to an invoice when payment is due for such invoice in accordance with the PPA, where
such withholding is based only on either [i)](i) consistent with past practice, one or more of
GRU’s already-pending claims [or counterclaims ]that are [she subject of the Dispute
(consistent with GRU’s prior practice), or ii) any]the subject of the Dispute and under which
GRU has withheld invoiced amounts prior to March 19, 2017 (specifically:  shutdown
charges, Available Energy on start-up, and payment decreases under Section 12.4.1 of the
PPA), or (ii) a mathematical calculation error that may appear in such invoices[; provided,
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further than the total amount to be retained by GRU at Closing shall not exceed fifteen million
($15,000,000) in the aggregate (”Retention Cap”), and GRU shall refund any amounts withheld
in excess of the Retention Cap to GREC at the Closing; (c].  GRU shall not retroactively
withhold any amounts that have previously been paid under any GREC invoice.



(c) The Parties agree that the Purchase and Sale Agreement shall include the
following provisions: (i) a further stay of the Dispute until Closing or termination of efforts to
reach a Transaction; (ii) at Closing, GRU shall retain the $7,176,643 that it has withheld as
of March 19, 2017 (the “Retention Cap”), which is the amount withheld to date that is
subject to claims in the Dispute; (iii) GRU will not withhold additional amounts after the
Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall
refund to GREC at Closing any amounts withheld after March 19, 2017 with interest as set
forth in Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all
obligations and payment of the amounts to be paid and retained in accordance with the [definitive
agreement]Purchase and Sale Agreement shall operate as a [ c) ]full settlement and mutual
release of all claims and counterclaims between the Parties in the Dispute[,]; and [d](vi)  at
Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon
settlement and release.



(d) If the Parties are unable to execute a mutually agreeable [definitive agreement
or are unable]Purchase and Sale Agreement to effectuate a Closing[ in accordance with the
definitive agreement], or if the parties terminate efforts to reach a Transaction, the Parties
shall retain all rights and claims under the PPA and file with the arbitrator any necessary
documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to allow GRU
to keep the $7,176,643 Retention Cap amount upon a successful Closing as noted above is
without any concession or admission whatsoever of liability as to those amounts, which
GREC maintains were improperly withheld under the PPA.  GREC has agreed to GRU’s
retention of that amount solely in order to facilitate the Transaction contemplated by this
Memorandum.



Reservation of Rights.  The Parties’ execution of this Memorandum and8.
their negotiation of the Transaction and associated discussions and communications shall not
affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses
in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into
this Memorandum and engages in negotiations and activities in connection with the Transaction
independent of the Dispute and with all rights expressly reserved.



Miscellaneous.  This Memorandum shall be governed by, and construed in9.
accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an
authorized management representative of GRU and by an authorized representative of GREC
and, if so executed, the management representative of GRU shall present this Memorandum to
the Commission for approval. [This Memorandum shall not be effective until approved and
executed by the Commission. ]The Sections of this Memorandum that are binding (as specified
in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of
and be enforceable by the Parties and their successors and assigns if and only if signed and
delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville
by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in
PDF via email and in any number of counterparts, all of which together shall constitute a single
instrument and shall be considered an original for all purposes.  It shall not be necessary that any
counterpart be signed by each Party so long as each Party shall sign at least one counterpart.
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IN WITNESS WHEREOF, the Parties have caused this Memorandum to be
executed by their respective, duly authorized representatives as of the Execution Date.



THE CITY OF GAINESVILLE, FLORIDA,
D/B/A/ GAINESVILLE REGIONAL
UTILITIES



Recommended for approval by GRU
Management



By:
Name:
Title:



Approved by the City Commission



By: ______________________________



Name: Lauren Poe



Title: Mayor



For GRU:  Approved as to form and legality:



By:
Name:
Title:



GAINESVILLE RENEWABLE ENERGY
CENTER, LLC



By:
Name:
Title:
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From: Bielarski, Edward J
To: Crawford, Margaret A
Subject: FW: GREC negotiations update
Date: Thursday, March 16, 2017 10:04:13 AM
Attachments: grec_gru_history_3-16-17_v3.ppt


Magi,
 
I think we ought to forward to the Gainesville Sun.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Thursday, March 16, 2017 9:52 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: GREC negotiations update
 
Mayor, Commissioners and UAB members,
 
At yesterday’s UAB meeting I presented a timeline of negotiations between GREC and GRU since


delivering a draft MOU on February 17th.  I believe the discussion was informative to both the UAB
and the viewing public.  It was also helpful to me to better understand how GRU may better
communicate the issues surrounding the purchase process.
 
Since that presentation there have been another series of communications between Mr. Gordon and
I, in which we are narrowing our differences.  Therefore, I have updated yesterday’s presentation for
last night’s movement and made it an attachment to this communication.  At this point, as
compared with the first offer GRU has “put on the plate” here’s where we currently stand:
 
                                                                First Offer                           GREC Counter                   Latest Offer
Type of Sale                                       Asset                                     Entity                                    Asset
Price                                                      $ 750 mm                             $ 750 mm                             $ 750 mm
Interest cap                                        3.75%                                    4.11%                                    3.61%
Exclusivity                                          10 months                           3 months                             4 months
Public Records                                  Indemnify GRU                 Limited                                 Indemnify GRU
Reservation of rights                     All rights under PPA        No withholding                 All rights under PPA
Abiding Law                                       Florida                                  New York                            Florida
Expiration of offer                                          N/A                                        3/25                                       4/21
Arbitration                                         Continuation                      Continuation                      Settle @ ~ $ 17 mm
 
Mr. Gordon has not yet to agree to my latest offer, although prior to my latest offer he had
proposed allowing GRU to retain the $ 7.2 mm in currently withheld monies, in exchange for no
further withholding of monies under the PPA and no final settlement of the approximately $ 10
million GRU claims it is owed for the reporting of Available Energy.



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=gruadm/cn=gruadm accounts/cn=crawfordma






			GRU 1			GRU 2			GREC 1			GRU 3			GREC 2			GRU 4			GREC 3			GRU 5			GREC 4			GRU 6


			Type of Sale			Asset			Asset			Entity			Asset			Asset			Asset			Asset			Asset			Asset			Asset


			Price			$750 mil			$725 mil			$750 mil			$700 mil			$750 mil			$715 mil			$750 mil			$750 mil			$750 mil			$750 mil


			Interest Rate Cap			Up to 3.75			Up to 3.75			Up to 4.11			3.61			3.86			3.76			3.61			3.61			3.61			3.61


			Exclusivity			10 mos.			7 mos. 			3 mos.			4 mos.			4 mos.			4 mos.			4 mos.			4 mos.			4 mos.			4 mos.


			Public Records Disclosure			Indemnify			Indemnify			Limited Indemnity			Indemnify			Indemnify			Indemnify			Indemnify			Indemnify			Indemnify			Indemnify


			Rights of PPA			All			All			No W/H			All 			All			All			All			All			No W/H			All


			Law			FL			FL			NY			FL			FL			FL			FL			FL			FL			FL


			Expiration			N/A			N/A			3/25/17			4/30/17			3/31/17			4/15/17			4/15/17			4/21/17			4/21/17			4/21/17


			Arbitration Settlement			N/A			N/A			N/A			N/A			N/A			N/A			N/A			$18 mil			$7 mil			$18 mil
































































































 
As a result I have signed the latest offer this morning and forwarded it to Mr. Gordon as a sign of my
seriousness with this proposal.
 
Given the significance of these events, I have asked Robin to ask for an agenda modification in order
to update the City Commission.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Bielarski, Edward J
To: Cottle, Lisa A.
Cc: Waratuke, Elizabeth A.; Brown, Thomas R; Locke, Justin M
Subject: Re: Draft MOU
Date: Thursday, February 16, 2017 3:09:00 PM


We'll need to set up a time to talk about this MOU.  It seems that it simply is an
agreement to allow an exclusive relationship for an established time to negotiate a
contract in a range of prices which stays confidential.  Not sure how I could allow
public discussion while this is being discussed.  This may be problematic given how
we want to be transparent and openly vet the deal.  The MOU must become public,
but can I talk about how the price range makes sense for x amount of reasons.


Again lets talk about this.


Sent from my iPad


On Feb 16, 2017, at 2:24 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:


Communicated in connection with confidential settlement
negotiations:
 
Ed and Liz,
 
Attached is a draft MOU concerning a potential purchase of the GREC
facility.  I look forward to your comments. Liz, please let me know if we
missed anything in the reservation of rights language in Section 9.  Thank
you.
 
Best,
Lisa
 
 
Lisa A. Cottle
Partner
Winston & Strawn LLP
101 California Street
San Francisco, CA 94111-5840


D: +1 (415) 591-1579


F: +1 (415) 591-1400


Bio | VCard | Email | winston.com


The contents of this message may be privileged and confidential. If this message has been received in error, please
delete it without reading it. Your receipt  of this message is not intended to waive any applicable privilege. Please do
not disseminate this message without the permission of the author. Any tax advice contained in this email was not
intended to be used, and cannot be used, by you (or any other taxpayer) to avoid penalties under applicable tax
laws and regulations.
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From: Shalley, Nicolle M.
To: Bielarski, Edward J
Subject: RE: Gordon conversation
Date: Tuesday, March 21, 2017 12:30:44 PM


Call me when you have a moment (ext. 8747), I need to update you related to the arbitration.  Thank
you.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)


Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 


NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received
this email in error, please immediately reply to the sender, then delete the email.  Thank you.  


-----Original Message-----
From: Shalley, Nicolle M.
Sent: Tuesday, March 21, 2017 11:51 AM
To: Bielarski, Edward J
Subject: RE: Gordon conversation


A revised draft per our conversations. 


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)


Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 


NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received
this email in error, please immediately reply to the sender, then delete the email.  Thank you.  


-----Original Message-----
From: Bielarski, Edward J
Sent: Tuesday, March 21, 2017 7:23 AM
To: Shalley, Nicolle M.
Subject: FW: Gordon conversation


Nicole,


As you can see from my notes with Jim I told him that I'd be getting him a revision, which corrected
the misperceptions he had (i.e. "stay" on arbitration immediately upon our signing, real withholdings
and withholding ability on all pending claims and counterclaims).
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Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: Bielarski, Edward J
Sent: Monday, March 20, 2017 10:00 PM
To: Brown, Thomas R; Locke, Justin M
Subject: Gordon conversation


Folks,


I had a follow up conversation with Mr. Gordon tonight. Just to fill you in on his points I'm sending out
this e-mail.  Briefly this is the substance of the conversation:


Jim was under the impression that I had agreed to a stay on the arbitration immediately upon our
signing (not having to wait for the city commission).  He said that was based on our conversations of
this weekend.  He used the example of the limited stay on the depositions (ending March 14th) as an
example of my ability to stay the arbitration.  First, I assured him that the stay on depositions was
much different than a stay on arbitration.  I also assured him that my comments were limited to placing
a stay on the arbitration in the MOU which would have to be accepted by the City Commission.  I also
indicated that is why It has been important for me to place issues in writing so there is no mistake
about the positions and issues.  Bottom line: I informed Jim that I was not empowered to simply issue a
stay on the arbitration.


Secondly, Jim told me that in determining the $ 7,176,xxx of withholdings he had thought interest had
been included.  He realizes that approximately $ 280 k had been left out, but would correct it if we
agreed to also pay interest on any overage in withholdings above the Retention Gap.  I said what is fair
is fair.


 Jim also brought up a hypothetical situation as to what would happen if the arbitrator ruled on the
summary judgement motion before the MOU was approved by the city commission.  He theorized that
GREC would win and asked what I would do.  I told him that I hadn't thought about it but would since
he brought it up.  I did ask him what GREC would do since he theorized they had won.  He said," well
it's our money".  I responded with,"I see."


Jim also seemed to think that this weekend I had agreed to not withhold monies on the unavailability
issues(NERC gads issue).  I told Jim that I agreed that GRU wouldn't retroactively withhold on these
monies, which were approximately $ 9.3 mm at this point.  However, I never agreed to stop
withholding them in any particular month.  In fact, I have never waivered from my position that all
pending claims and counterclaims in the arbitration are subject to withholding.


Overall it was a straightforward meeting with Jim simply mistaken about some of my points made over
the weekend.  I ended the conversation, by again telling Jim that this is why items of this nature must
be reduced to writing.  I also told him that I really don't understand why this is so difficult for him, in
that the future potential withholdings are within quite a narrow scope of money.  In addition the longer
he waits the longer it will take together commission approval.


Jim seemed concerned that both parties could proceed toward an MOU and a contract with the
arbitration unstayed.  I told him that I was able to handle the business conflicts just fine.  I enjoyed the
nature of our talks and thought we both could handle it.  I also informed him that we were talking and
there was no stay.  Jim didn't respond.


In closing I told Jim that I expected a draft from Nicole that I could share in the morning.  Jim closed
with telling me that he'd be talking with his board. 


Ed B


Sent from my iPad












From: Bielarski, Edward J
To: Dl_gru_executiveteam
Subject: FW: Revised MOU
Date: Monday, March 20, 2017 5:29:28 PM


FYI
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Shalley, Nicolle M. 
Sent: Monday, March 20, 2017 5:27 PM
To: Bielarski, Edward J
Subject: RE: Revised MOU
 
Hi Ed -- I am working on the revised draft, but have to leave the office today at 5:30.  I will pick up
work on it first thing in the morning. 
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.  If you have
received this email in error, please immediately reply to the sender, then delete the email.  Thank
you.  
 


From: Al Morales [mailto:AMorales@emienergy.com] 
Sent: Monday, March 20, 2017 3:45 PM
To: Bielarski, Edward J; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Cc: Jim Gordon; Dennis Duffy
Subject: Revised MOU
 
Ed,
Jim asked that I send to you the attached revised versions of the MOU, both clean and marked. The
marked version is compared against your version 8 sent to us on Saturday, and also includes Nicole
Shalley’s additional comment on the termination of the NDA.
Thanks,
Al
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Albert Morales
Managing Director
Energy Management, Inc.
amorales@emienergy.com
603.767.1297
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From: Bielarski, Edward J
To: Shalley, Nicolle M.; Waratuke, Elizabeth A.
Cc: Holt, Carlos L
Subject: FW: Response to revised MOU from GREC
Date: Tuesday, March 14, 2017 10:22:04 AM
Attachments: grec mou rev 5 .docx


Folks,
 
The latest communication with GREC.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Tuesday, March 14, 2017 10:19 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: FW: Response to revised MOU from GREC
 
Mayor, Commissioners and UAB members,
 
 
Please find the latest communication with Mr. Gordon and GREC.  I was pleased that GREC has
compromised on 7 of the 8 open items, 6 to my satisfaction.  In response I have countered with a
reasonable compromise of a purchase price of $ 715 million and an interest rate contingency spread
of 65 basis points. 
   
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Tuesday, March 14, 2017 10:15 AM
To: 'Jim Gordon'
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: RE: Response to revised MOU from GREC
 
Jim,
 
Although I have a unique flare for expression and can be disarmingly playful at times, it cannot be
denied that I am serious in my pursuit of a mutually beneficial transaction between GREC and GRU. 
Rest assured that my team and I are committed to our current negotiation process. 
 
That said I want to thank you and the GREC Board of Directors for the thoughtful consideration of
the terms and conditions of the MOU.  In your latest communication, I appreciate the Board’s
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Marked v. GRECU Rev 54


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifteen fifty million dollars ($71550,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 6575 basis points above the rate as of the time of Execution Date as of the time five days before of Closing GRU may terminate the purchase/sale.  .


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Nothwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute as agreed by the Parties as provided in the Closing documents , and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 1530, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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compromise on seven (7) of the eight (8) issues surrounding the MOU.  This is important as well as
constructive and shows a real willingness to enter into and close a sale for the GREC facility.
 
At this point, I believe we are down to two items; the purchase price and the “spread” on the
interest rate contingency.  Actually, I view these two items as one.  During this process I have
considered the spread as a contingent additional purchase price.  So, when GRU placed the first
written offer on the table at $ 750 million with a 25 basis point (“bp”) spread, I considered that to
equate to a $ 787.5 million worst case offer ($ 750 million plus 25 bps @ $ 1.5 million a bp).
 
On the other hand, the nature of your counter offers have led me to extrapolate that too low a
spread places a higher risk of GRU being able to terminate the transaction during market
disturbances.  It helps me understand why GREC’s latest offer rests at a 75 bp spread. 
Unfortunately, based on my rationale, that still equates to a worst case offer of $ 862.5 million. 
That’s $ 75 million more under a worst case scenario for GRU than our opening offer.
 
If you understand this viewpoint, I think you will understand that we will need to make one last
compromise in order to close this MOU.  Therefore, I propose that GRU accept the MOU, as written
in your Marked v. GRU Rev 4, except for the following:
 


·         GRU accepts a 65 bp spread as an interest rate contingency.  Based on the latest history of
30 US Treasuries that spread is at a level which will afford GREC reasonable assurance that
the interest rate market will not “crater the deal”.
 


·         In consideration of accepting an additional 15 bps of interest rate risk, GRU accepts a
purchase price of $ 715 million.  From a worst case perspective that values the transaction
at $ 812.5 million ($ 715 million plus 65 bps @ $ 1.5 million a bp).


I strongly believe that these revisions will be acceptable to both the City Commission and the UAB,


although I’d like to extend the approval date until April 15th to insure adequate public discussion.  I
also think this transaction will fulfill the original intention of both parties when you, Jim entered onto
the Gainesville stage.  Speaking of stages, in closing I’ll leave you with some lyrics from one of the
best to perform on stage, Kenny Rogers:
 
 


You've got to know when to hold 'em
Know when to fold 'em


Know when to walk away
And know when to run


You never count your money
When you're sittin' at the table


There'll be time enough for countin'
When the dealin's done


 
 
Edward Bielarski Jr
General Manager







Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Monday, March 13, 2017 4:22 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: Re: Response to revised MOU from GREC
 
Ed,
 
Your last two emails to me and the ultimatums contained in those emails have caused the GREC
Board of Directors to question whether there is serious interest for GRU to enter into and close a
sale for the GREC facility.
 
You approached me with GRU's interest in purchasing the facility. You requested I approach my
Board for the required parameters of a deal. I fulfilled your request and communicated back to you
an acceptable price range and outline of terms. We had several discussions leading up to your first
MOU you sent us on February 21. You inserted a number of terms in that MOU and further revisions
of the MOU that did not mesh with our initial discussions and deal parameters.  Yet, we feel we have
been responsive and flexible in trying to understand your positions and negotiating a deal that is fair
to both parties.
 
     Here is our response to your March 10 email and an attached revised MOU.
 
 
         1. We left the draft as an asset sale but think an entity sale warrants a discussion with your
attorneys. Conceptually we are open to an asset deal, but    would like to discuss this further.
 
          2. We are not going to reduce our $750mm purchase price.
 
          3. We are willing to compromise and tie your interest rate contingency to a rate increase of 75
bps (midway between 100 and 50 bps).
 
          4.  We would also accommodate you on your 4 month request on Exclusivity.
 
          5.  Regarding the Public Records issue, we can accept your language regarding indemnity for
damages, other than GRU’s own legal fees. 
 
           6. GREC and GRU would reserve all rights under the PPA.
 
            7. We would accommodate you on utilizing Florida law rather than New York law.
 
            8. We would agree to extend the expiration of the agreement to March 31, 2017.
 
        You have communicated to your stakeholders that because of your inherent cost of capital
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advantages and operational synergies, the purchase of the GREC facility by GRU could produce
hundreds of millions of dollars in savings for your customers. We are prepared to sell you the facility
and allow you to capitalize on this recognized opportunity or we are happy to continue owning and
operating our facility. The one thing we don't want to do is waste yours and our time and resources.
If you are unable to transact at our purchase price and at mutually acceptable terms then we will
have needlessly expended legal and professional fees and created false expectations with our
respective stakeholders.
We look forward to your response.
 
Sincerely,
Jim
 
 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Friday, March 10, 2017 at 4:01 PM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>, "Brown,
Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A." <waratukeea@cityofgainesville.org>
Subject: Response to revised MOU from GREC
 
Jim,
 
I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you, on behalf of
GREC.  In spite of the numerous modifications I believe it signifies a heightened level of engagement
between you and the other GREC partners.  If we are to execute a mutually beneficial transaction
between GRU and GREC that continued engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and its customers. 
I sense that you are projecting your inner Jim Croce when he sang his popular song from the 70’s
called, “You don’t mess around with Jim”:


 
“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the mask off the


old Lone Ranger.  And you don’t mess around with Jim.”
 
In all seriousness, I think both organizations have a lot at stake here and I hope you understand from
my viewpoint the concerns I’ve  outlined below:
 


·         Conversion from asset sale to entity or ownership sale – A purchase of anything other
than the Facility is challenging for GRU.  First, it places us in jeopardy of having the value of
the Facility subject to state and local property taxes.  It also may impact the issuance of tax-
exempt bonds.  It will also subject GREC to the highest degree of due diligence, and
indemnification against liabilities of the GREC entity.  Finally, it makes the issue of the 1603
Grant part of the purchased liability, which GRU will not accept.


Furthermore, the current PPA envisioned an asset purchase by incorporating a Purchaser’s
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Option to Purchase Facility in Section 27.  There are no references related to a purchase of
GREC vs. the Facility.
 


·         Price movement – I appreciate that you now understand the value of the price you had ($
750 million) before it was gone.  GRU moved the price to $ 725 million though the end of
business today, and it falls to $ 700 million tomorrow.  It’s that Croce’s song again:


“Last week he took all my money and it may sound funny, but I’ve come to get my money
back.”


 
·         Interest rate protection – While I appreciate GREC bargaining for zero interest rate


exposure, its simply not reasonable to expect GRU to absorb 100 basis points of risk
(amounting to $ 150 million).  Therefore, GRU would simply cap its risk at 50 basis points
over current 30 year Treasuries with an ability to terminate the contract.     
 


·         Exclusivity – Revising the exclusivity from 7 months to 3 months means that within our 4
month window of executing a definitive contract there will be a month in which GRU and
GREC may not have a final contract, but GREC will be allowed to “shop another buyer”.  
That’s not acceptable.  However, GRU would accept 4 months given that fact that once
under contract those additional 3 months are covered by that contract.
 


·         Public Records - Modifying the provision in which GRU requires GREC to indemnify it
against claims and actions by others against GRU, when GRU has simply carried out GREC’s
designation of information as exempt from public records is simply not fair and equitable.
 


·         Current suspension of withholdings under PPA – GRU will not give up its rights under the
PPA. 
 


·         Law of New York – GREC’s Facility is in Florida.  GRU is in Florida.  Laws governing public
records, real estate, and state environmental laws are in Florida.  Florida it is!
 


·         MOU binding date – With the aforementioned issues, there is very little likelihood that GRU
could gain approval by March 25, 2017 even if we were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU to me, I view
it as largely unresponsive to GRU’s offer and imposing more risk on GRU.  Therefore, I am attaching a
newly revised MOU, which includes revisions GRU can accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing GRU the
ability to terminate with a 50 basis point swing in the market and ii) to structure an asset sale as was
envisioned in the PPA and iii) a seven (7) window to close the transaction this is a great deal for
GREC and will allow GRU to recognize substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people strange to you.”
 
 
Edward Bielarski Jr
General Manager







Gainesville Regional Utilities
 








From: Jim Gordon
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.; Jim 


Gordon
Subject: Response to revised MOU
Date: Wednesday, March 15, 2017 6:18:29 PM
Attachments: grec - gru mou rev 6[1][1].docx


Ed,
       Thanks for your response. 
 At Section 7 (as attached) GREC would allow GRU at Closing to keep the full amount of $7,176,643 
that has been withheld to date in settlement and release of all claims, provided that GRU not 
withhold additional amounts, but with GRU retaining the right to challenge and recover any 
amounts if we do not close.  We cannot agree to any additional credit. If there is no Closing, all 
parties would retain all rights and claims under the PPA.
  Attached is our marked version of your last MOU.
Sincerely,
Jim
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Marked v. GRU Rev of 3/156


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50  basis points (measured as the difference between the rate on the Execution Date and the rate  on the day that is five days before  Closing), GRU may terminate the purchase/sale. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. This Memorandum operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall provide a) a further stay of the Dispute until Closing, b) that GRU shall withhold no additional amounts invoiced under the PPA (but shall retain the right to challenge and seek recovery of such amounts if the Closing does not occur), (c) that at Closing, GRU retains the $7,176,643 all sums of money  that it has withheld to date and that isare the subject of the Dispute, c) that at Closing, GREC shall provide a ten million dollar ($10,000,000) credit to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the parties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Thursday, February 09, 2017 4:41:30 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transaction is awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction             Cardholder              Card Name
Amount                  Posted                  Last 4
----------------------- ----------------------- -----------------------
TXN00119849             ROBIN BAXLEY            ROBIN L BAXLEY
$30.00                  2017-02-08              3600


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------
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From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Monday, January 23, 2017 4:29:31 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transactions are awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction               Cardholder             Card Name
Amount                    Posted                 Last 4
------------------------- ---------------------- ----------------------
TXN00118842               DAVID BEAULIEU         DAVID E BEAULIEU
$98.75                    2017-01-11             0757
TXN00118911               DAVID BEAULIEU         DAVID E BEAULIEU
$6.83                     2017-01-12             0757
TXN00118919               DAVID BEAULIEU         DAVID E BEAULIEU
$292.40                   2017-01-12             0757
TXN00118921               DAVID BEAULIEU         DAVID E BEAULIEU
$20.20                    2017-01-12             0757
TXN00118973               DAVID BEAULIEU         DAVID E BEAULIEU
$520.00                   2017-01-13             0757
TXN00118976               DAVID BEAULIEU         DAVID E BEAULIEU
$352.68                   2017-01-13             0757
TXN00118978               DAVID BEAULIEU         DAVID E BEAULIEU
$352.68                   2017-01-13             0757
TXN00118980               DAVID BEAULIEU         DAVID E BEAULIEU
$184.40                   2017-01-13             0757


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------
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From: Cottle, Lisa A.
To: Bielarski, Edward J; Hinton, Paula W.; Mccarty, Rich; Mtanner@winston.com
Subject: RE: Response to revised MOU
Date: Wednesday, March 15, 2017 11:07:40 PM


Let's discuss -- seems problematic.


-----Original Message-----
From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
Sent: Wednesday, March 15, 2017 3:33 PM
To: Cottle, Lisa A. <LCottle@winston.com>; Hinton, Paula W. <PHinton@winston.com>; McCarty, Rich
<RMcCarty@winston.com>; Tanner, Matt <MTanner@winston.com>
Subject: Fwd: Response to revised MOU


Latest


Sent from my iPad


Begin forwarded message:


From: Jim Gordon <jgordon@emienergy.com<mailto:jgordon@emienergy.com>>
Date: March 15, 2017 at 6:18:22 PM EDT
To: "Bielarski, Edward J" <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
Cc: Al Morales <AMorales@emienergy.com<mailto:AMorales@emienergy.com>>, Dennis Duffy
<dduffy@emienergy.com<mailto:dduffy@emienergy.com>>, "Brown, Thomas R"
<BrownTR@gru.com<mailto:BrownTR@gru.com>>, "Locke, Justin M"
<LockeJM@gru.com<mailto:LockeJM@gru.com>>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org<mailto:shalleynm@cityofgainesville.org>>, "Waratuke, Elizabeth A."
<waratukeea@cityofgainesville.org<mailto:waratukeea@cityofgainesville.org>>, Jim Gordon
<jgordon@emienergy.com<mailto:jgordon@emienergy.com>>
Subject: Response to revised MOU


Ed,
       Thanks for your response.
 At Section 7 (as attached) GREC would allow GRU at Closing to keep the full amount of $7,176,643
that has been withheld to date in settlement and release of all claims, provided that GRU not withhold
additional amounts, but with GRU retaining the right to challenge and recover any amounts if we do not
close.  We cannot agree to any additional credit. If there is no Closing, all parties would retain all rights
and claims under the PPA.
  Attached is our marked version of your last MOU.
Sincerely,
Jim


________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.
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From: Locke, Justin M
To: Cottle, Lisa A.
Cc: Bielarski, Edward J; Waratuke, Elizabeth A.; Brown, Thomas R
Subject: Re: Draft MOU
Date: Thursday, February 16, 2017 7:03:08 PM


11:30 is good for me.


Justin


Sent from my iPhone


> On Feb 16, 2017, at 5:57 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>
> I have a call until about 10:30 Pacific.  Any time after that is open.
>
> -----Original Message-----
> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
> Sent: Thursday, February 16, 2017 2:51 PM
> To: Cottle, Lisa A. <LCottle@winston.com>
> Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>; Brown, Thomas R
<BrownTR@gru.com>; Locke, Justin M <LockeJM@gru.com>
> Subject: Re: Draft MOU
>
> Is there a good time for you tommorrow?
>
> Sent from my iPad
>
>> On Feb 16, 2017, at 4:04 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>>
>> I'm available today or tomorrow if you want to talk.
>>
>> -----Original Message-----
>> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
>> Sent: Thursday, February 16, 2017 12:09 PM
>> To: Cottle, Lisa A. <LCottle@winston.com>
>> Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>; Brown, Thomas R
<BrownTR@gru.com>; Locke, Justin M <LockeJM@gru.com>
>> Subject: Re: Draft MOU
>>
>> We'll need to set up a time to talk about this MOU.  It seems that it simply is an agreement to allow
an exclusive relationship for an established time to negotiate a contract in a range of prices which stays
confidential.  Not sure how I could allow public discussion while this is being discussed.  This may be
problematic given how we want to be transparent and openly vet the deal.  The MOU must become
public, but can I talk about how the price range makes sense for x amount of reasons.
>>
>> Again lets talk about this.
>>
>> Sent from my iPad
>>
>> On Feb 16, 2017, at 2:24 PM, Cottle, Lisa A.
<LCottle@winston.com<mailto:LCottle@winston.com>> wrote:
>>
>> Communicated in connection with confidential settlement negotiations:
>>
>> Ed and Liz,
>>
>> Attached is a draft MOU concerning a potential purchase of the GREC facility.  I look forward to your
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comments. Liz, please let me know if we missed anything in the reservation of rights language in
Section 9.  Thank you.
>>
>> Best,
>> Lisa
>>
>>
>> Lisa A. Cottle
>>
>> Partner
>>
>> Winston & Strawn LLP
>> 101 California Street
>> San Francisco, CA 94111-5840
>>
>> D: +1 (415) 591-1579
>>
>> F: +1 (415) 591-1400
>>
>> Bio<http://www.winston.com/en/who-we-are/attorneys/cottle-lisa-a.html> |
VCard<http://www.winston.com/vcards/598.vcf> | Email<mailto:lcottle@winston.com> |
winston.com<http://www.winston.com>
>>
>> [cid:image003.jpg@01D28847.2BAC3F90]
>>
>>
>> ________________________________
>> The contents of this message may be privileged and confidential. If this message has been received
in error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.
>>
>> <GRU-MOU_(8598308)_(3).DOCX>
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From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Monday, March 13, 2017 4:44:02 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transactions are awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction               Cardholder             Card Name
Amount                    Posted                 Last 4
------------------------- ---------------------- ----------------------
TXN00121018               ROBIN BAXLEY           ROBIN L BAXLEY
$30.00                    2017-03-10             3600
TXN00121061               THOMAS BROWN           THOMAS R BROWN
$28.77                    2017-03-10             0298


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------
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From: Bielarski, Edward J
To: Jim Gordon
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Revision to first MOU
Date: Friday, March 03, 2017 4:48:31 PM
Attachments: grec mou rev 2 - final.docx


Jim,
 
As you are probably aware the MOU is public and on Wednesday and Thursday of this week I spoke
to the Utility Advisory Board and the City Commission, respectively about the contents of the MOU. 
I thought the discussions were productive and supportive.  There is a lot for the general public to
absorb.  I do believe that many are looking forward to moving the process further.  Toward that end,
my team and I have reviewed the MOU and made some changes, which are contained in the
attached revised MOU.
 
I’d like you to understand a little more about the motivations and concepts behind our development
of the  9 sections of the MOU and why they are so important to GRU and its customers:
 


1.        We have crafted a MOU in the context of an asset purchase and sale for several reasons. 
First, the due diligence required on our part to gain adequate and reasonable comfort in an
alternate scenario such as an entity purchase would be quite extensive (We had originally
thought that an entity purchase might be an option to consider).  Secondly, the various
operating permits, such as the Title V Air Permit can be easily and expeditiously transferred
under either option.  Finally, the concept of the City of Gainesville, doing business as GRU
buying a taxable entity, such as GREC would impose more risk than we’d be willing to
accept.  As a result, we feel strongly about conducting this transaction as an asset purchase.


2.        We have offered $ 750 million under the MOU, based on our analysis of current market
conditions.  It is customary in transactions of this type to monetize the risk of future market
swings in the manner contained in the MOU.  GRU is an established AA rated municipal
utility, with a long-established history of financial performance.  As a result, we believe that
overall market conditions will impact future interest rates not GRU or GREC.  Therefore,
whether GRU or any other entity would buy the GREC facility the potential buyer would be
asking for the same type of protection (such as monetizing the risk in the form of purchase
price adjustment).  That said, we have modified the proportionate concept to a direct dollar
impact for a direct interest rate increase.  We have also given either party an ability to
terminate based on that impact.


3.        Given the fact that GRU has taken the lead in developing the MOU, we thought it would be
appropriate to have GREC take the lead in the proposed asset purchase agreement.  In that
regard, commercially reasonable efforts better reflect GRU’s expectations of the required
efforts to complete negotiations towards a definitive agreement.


4.        The concept of diligence in this transaction has remained unchanged and is a core construct
of the MOU.


5.        Upon reflection, 10 months of exclusivity is rather long and my team has decided on a more
modest 7 month period.


6.        Obviously, the whole concept of Public Records and Confidentiality is important to this
MOU.  However, after review we recognized that parties to the Transaction may not be the
parties to the MOU and that we need to remove that sentence, which quite frankly doesn’t
make sense in the context.


7.       We believe the MOU, if executed shall not impact any pending motions or pending claims or
counterclaims under the current arbitration. 
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the total interest costrate assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced proportionately by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party may terminate the purchase/sale.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU GREC.  The Parties will use best commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten seven (107) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA. ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two no longer than five (52) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on any claims and counterclaims those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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8.        We have made a minor wordsmithing change to the parties Reservation of Rights, which
again is a core construct of the MOU.


9.        We have written the MOU to be governed by the laws of the State of Florida.


Let me say that I am looking forward to your execution of this MOU.  I believe that both GRU and
GREC will be favorably impacted by the execution of this MOU, the resulting contract and a
purchase and sale of the biomass facility.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Locke, Justin M
To: Bielarski, Edward J
Subject: RE: The GREC Memorandum of Understanding -- the Bad and the Ugly
Date: Monday, February 27, 2017 6:06:17 PM


Well said.
 
J
 


From: Bielarski, Edward J 
Sent: Monday, February 27, 2017 6:04 PM
To: 'raywashingtonlaw@gmail.com'; citycomm
Cc: DL_Utility Advisory Board; Brown, Thomas R; Locke, Justin M; Holt, Carlos L
Subject: RE: The GREC Memorandum of Understanding -- the Bad and the Ugly
 
Mayor, Commissioners and other Interested parties,
 
While I appreciate Mr. Washington’s diligence to this subject, and although I try not to respond to a
lot of correspondence due to time constraints a point which Mr. Washington is making is key to the
analysis of a potential purchase of the GREC plant and termination of the PPA.  That point is, as Mr.
Washington describes it:
 


But, the premise of the $750 million MOU starting point offer is
flawed on its face. The projected costs of maintaining the GREC
contract for 27 years (and the asserted possible savings -- $600
million to $700 million to $900 million – that assertedly could
result from retiring the GREC contract) are significantly
overstated, just as eight years ago the asserted potential savings
that could theoretically be realized by entering into the GREC
contract in the first place were significantly overstated. (Savings
were asserted at the time to possibly be as high as $492 million or
more.)
 
This point is the point most folks don’t understand.  The possible savings from a purchase of the
GREC plant and termination of the PPA aren’t based on future gas prices, operating efficiencies or
any set of far ranging projections with a magnitudes of uncertainty.  The savings of $ 600 to $ 700
million are based on the financing costs of a purchase and operation of a facility in standby versus
the obligations we know.  This is incredibly important to understand.  Gas prices could fall to $ 1.00
a million btu or go to $ 100.  Makes no difference.  This is the benefit of borrowing at tax-exempt
rates versus investor rates of return. 
 
To compare my estimates of $ 600 to $ 700 million savings to a yet-unbuilt power plant is improper
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and not comparing the same elements of risk.  I will have an agenda item on the Thursday
Commission meeting in which I’ll talk about that and other elements of the MOU.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 
From: Ray Washington [mailto:raywashingtonlaw@gmail.com] 
Sent: Monday, February 27, 2017 5:43 PM
To: citycomm
Cc: DL_Utility Advisory Board; Bielarski, Edward J; Brown, Thomas R; Locke, Justin M; Holt, Carlos L
Subject: The GREC Memorandum of Understanding -- the Bad and the Ugly
 
Commissioners:
 
After receiving and reviewing GRU General Manager Ed
Bielarski’s Proposed Memorandum of Understanding (MOU)
offered Friday as pre-requisite for discussion prior to negotiation
of a potential GREC contract buy-down and GREC plant
purchase, week I sent each of you an email identifying what I
considered positive about Mr. Bielarski’s MOU. In other words,
I wrote about “The Good,” meaning “the upside.”  While not
convinced of the wisdom of the $750 million starting point for
contract negotiations (up nearly 90% from GRU’s offer three
years ago, when the City Commission followed the advice of
GRU’s financial advisor Public Finance Management, or PFM),
I did believe that Mr. Bielarski and his team, within the
constraints imposed upon by GREC and this Commission, have
structured an MOU that in terms of transparency was worth of
praise.  It goes beyond any document I’ve seen in prior GREC
negotiations, and is written in clear language, largely devoid of
legalese, and relatively simple and straight forward. (I also have
indicated that, although I am with what Mr. Beilarski attempted
within the scope of what is appropriate to his duties as General
Manager, and within the context of limitations on what he can do
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given political considerations driving some members of the
Commission, I remain dismayed by the lack of interest shown by
members of this Commission with respect to receiving,
reviewing and objectively assessing indicia of GREC fraud,
fiduciary pre-requisites to the Commission’s consideration of
Mr. Bielarski’s proposals. As I have written several times, the
Commission – not Mr. Bielarski --  should authorize a full and
fair examination of already known indicia of GREC fraud. Such
indicia, if actually explored, could substantially strengthen
GRU’s GREC contract buy-down negotiating position.  After
this initial minimal due diligence, the Commission, as I have
written, either should declare the indicia of fraud to have been
disproven and irrelevant to establishing a fairer value of the
GREC contract, or should declare the indicia of sufficient
probity to justify acquisition of forensic evidence to preserve the
rights of GRU in negotiations with GREC.  That is your
responsibility, Commissioners, not Mr. Bielarski’s -- another
story for another retelling at another time in another place.)
 
In any event, having received and now having read and
considered Mr. Bielarski’s Saturday “Blueprint to a Buyout”
gloss to his MOU, I here follow Friday’s “The Good” email with
an email focused on part of what I consider to be “The Bad” (i.e.
“the downside”) and “The Ugly” (i.e. “the sides that have been poorly or
inadequately considered”) of the MOU.
 


The Bad.
 
As a starting point for negotiations, the MOU's proposed $750
million cannot in my estimation be justified.  This amount is not
only nearly 90% more than the City $400 million the City
offered three years ago, it is more than 30% in excess of what







Mr. Bielarski offered GREC CEO James Gordon three months
ago. [I had originally intended not to reveal details about the
offers and counteroffers arising out of the October 25, 2016
mediation negotiations in Washington D.C. But Mayor Pro Tem
Warren’s attempts to prohibit my saying anything at all “about
the purchase of GREC” during general comment at the
February 16, 2017 City Commission meeting has convinced me
to abandon my self-imposed restraint. (That bizarre episode is
at 4:35:33 of the Commission meeting video @
http://gainesville.granicus.com/MediaPlayer.php?
view_id=9&clip_id=2857) The documented fact: On December
1, 2016 GRU submitted a global counteroffer to GREC that,
among other things, included an option for GRU to purchase
the GREC facility for $575 million in 2017 and to purchase the
facility for $25 million less each succeeding year, so that the
purchase price would decline to $550 million in 2018 and
continue on down to $25 million in 2039, and $1 the following
year. GRU’s global counteroffer also included an agreement that
GRU would retain all of the $4 million-plus in dispute as a result
of GREC’s failure to perform planned maintenance in 2016 and
that GREC in 2017 and each year thereafter would be required
to perform at least 11 days of planned maintenance. The global
counteroffer also required that, regardless of when or if GRU
exercised its purchase option, GREC would be required to
retrofit the facility to achieve a minimum dispatch level of 25
MWh, with GRU contributing no more than $2 million to the
retrofit cost, and GREC agreeing to modify the PPA to reduce
the minimum dispatch level from 70 MW to 25 MW.] 
 
I acknowledge that past negotiating positions are not evidence of
what future negotiating positions may be justified. But, the
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premise of the $750 million MOU starting point offer is flawed
on its face. The projected costs of maintaining the GREC
contract for 27 years (and the asserted possible savings -- $600
million to $700 million to $900 million – that assertedly could
result from retiring the GREC contract) are significantly
overstated, just as eight years ago the asserted potential savings
that could theoretically be realized by entering into the GREC
contract in the first place were significantly overstated. (Savings
were asserted at the time to possibly be as high as $492 million or
more.) It is premature and unnecessary at this point for me to go
into detail.  GREC has not yet signed the MOU, and may never
sign it.  Suffice it to say that best-case-scenario analysis offered
in support of the MOU does not bode any better for sound
decision-making in 2017 than best-case-scenario analysis did in
2009.  What is needed is a complete sensitivity analysis,
including worst-case-scenarios. If this Commission or its
increasingly marginalized UAB does not choose to engage in a
full sensitivity analysis, at that point I will consider addressing
these issues myself, and circulating the information as widely as I
can.
 
The Ugly
 
“Ugly,” in my view, is the continuation of the GREC-drafted and
GREC-imposed “Confidentiality and Non-Disclosure
Agreement” (NDA) which Mr. Bielarski in his Saturday
“Blueprint to a Buyout” confirmed will continue to make secret
all verbal communications between the parties to the NDA. He
accurately explains that this is no different from the current
practice that has led to the draft MOU.  But there is much about
this GREC-devised carve-out from the Florida Sunshine Law







that Mr. Bielarski has not explained, or has been constrained
from explaining:
 


1.   The MOU expected to be signed by Mr. Bielarski and
Mr. Gordon and then to be approved by signature
authority of Mayor Lauren Poe and City Attorney Nicolle
Shalley adopts the existing NDA in its entirety.  That NDA
by operation of its express terms excludes members of the
UAB from signing the NDA or being told about any verbal
communications related to the buyout negotiations with
GREC, past, present and future.


 


2.   The NDA by operation of its express terms excludes
members of the City Commission from being told about
verbal communications related to buyout negotiations with
GREC unless Commission members sign the NDA. As of
last month, no Commissioners had signed the NDA.  But if
Commissioners in order to have a chance of obtaining
sufficient information to cast a competent GREC buyout
vote do choose to sign the NDA, those Commissioners
will be prohibited for all time from revealing such
information to the public or anyone else not covered by
the NDA. 


 


3.   The MOU recites that the NDA was executed by GRU
on November 16, 2016 and by GREC on November 21,
2016. This prohibits GRU officials who are a party to the
agreement from ever disclosing secret negotiating
information to City Commissioners who refuse to sign the







NDA. It prohibits GRU officials who sign the NDA from
ever disclosing such negotiating information to members of
the public. As of last month GRU officials who had signed
the NDA included Mr. Bielarski (11/16/16), GRU CFO
Justin Locke (12/19/16) and GRU COO Tom Brown
(12/19/16).


 


4.   The NDA was signed on behalf of GRU and City
financial advisor Public Finance Management (PFM) on
12/26/16.  PFM is thus prohibited from sharing
negotiating information with members of the Utility
Advisory Board, and with members of the City
Commission who are unwilling to sign the NDA.


 


5.   The NDA was signed by City Attorney Nicolle Shalley
on 1/5/17.  Ms. Shalley has thus agreed to restrictions in
her ability to share negotiating information with members
of the Utility Advisory Board – or even with members of
the City Commission, a violation of her employment
obligations and Florida Bar required ethical obligations
unless all members of the City Commission agree to sign
the NDA.  There is indicia that GRU’s outside counsel
Winston & Strawn has refused to sign the NDA.


 


6.   The NDA by operation of its express terms allows City
Auditor Carlos Holt to sign the NDA and thereby to fulfill
his employment obligations.  However, it is doubtful that
Mr. Holt could sign the NDA without violating his







professional ethical violations. As of last month, there is
indicia that Mr. Holt has not signed the NDA.


 
As “Ugly” as are the GREC-required secrecy requirements cited
above, it is also “Ugly” that some members of this Commission
in agreeing with GREC’s secrecy demands are willing to ignore
explanations, observations and conclusions reached by Navigant
Consulting as part of its GREC-contract-decision-making
review.
 
http://www.cityofgainesville.org/Portals/0/auditor/NCI-
Investigative%20Review-Gainesville-Final.pdf
 
Navigant explained that there were significant inconsistencies
between what information was known in the GREC negotiating
process and what information was presented in City Commission
meetings and to the public. (Page 167)
 
Navigant stated that GREC information was too general to
allow for significant discussion of risks and challenges, was
oversimplified, was carefully managed and portrayed GREC in
the best possible light. (Page 167)
 
Navigant pointed out that the City Commission had
responsibility to insist upon additional information and
clarification when inconsistencies or concerns existed, especially
in light of the growing sentiments and concerns expressed by
certain GRU customers. (Page 167)
 
Navigant observed that the City Commission did not utilize
independent reviews by the City’s Internal Auditing Department,
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which could have provided better visibility into the status of the
GREC negotiation to ensure that risks were being properly
identified and discussed. (Page 167)
 
Navigant declared that “it is incumbent upon the City
Commission to foster open, even free ranging, discussions when
the benefits of disagreement and dissent may lead to achieving
better decisions.” (Page 168)
 
Navigant remarked that while the prior GREC negotiating
process acknowledged the existence of certain risks, there was a
failure by decision-makers to evaluate the potentiality of the
risks, and their potential impact. (Page 168)
 
Navigant suggested that going forward the City Commission
should accept responsibility for assessing risk with a careful eye
on long-term impacts. (Page 169)
 
Navigant advised the City Commission going forward to follow
best practice governing board risk assessment strategies,
including:
 
Determining whether risks being considered by the City
Commission have been presented in a comprehensive and
holistic manner. (Page 170)
 
Determining what could go wrong or derail a proposed strategy.
(Page 170)
 
Determining what process was used to develop the strategy and
identify risk? (Page 170)







 
Determining what assumptions underlie the strategy, and which
of those assumptions could change or be wrong? (Page 170)
 
Determining whether there are differences of opinion among
senior GRU leadership regarding strategic recommendations and
decisions. (Page 170)
 
Also “Ugly” in the apparent willingness or eagerness of some
members of this Commission to allow GREC’s secrecy demands
to override specific Navigant recommendations offered as
prophylaxis against repeating the bad GREC-related decision-
making of the past.
 
http://www.cityofgainesville.org/Portals/0/auditor/Navigant-
Summary%20Recommendations.pdf
 
Those of you willing to accede to GREC’s excessive secrecy
demands have chosen to reject Navigant’s common sense
recommendations to this Commission:
 
1. Establish guidelines for third-party experts and/or advisors providing
independent reviews, as well as guidelines for reporting observations, findings
and/or recommendations. (Recommendation 24)
 
2. Record negotiating sessions in order to provide a record of what was
discussed and negotiated. (Recommendation 17)
 
I do not intend to attempt to present any the above information
to the City Commission in person at this week’s meeting, given
the hostility I encountered when I tried to make a few points
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about the GREC purchase analysis process at the last
Commission meeting.
 
Nor, unless something changes, do I intend to present to the
City Commission the indicia of GREC fraud in the inducement
and GREC fraud or impropriety in the operation white papers
to which I have alluded in recent times after learning that a
GREC buyout offer had been made.  Most members of this City
Commission have shown zero interest in receiving and reviewing
such indicia as part of GREC purchase due diligence, much less
acting on it. But I do intend, prior to the election, to share this
information where it might be more objectively received.
 
Whatever ends up happening, I acknowledge here again "The
Good," particularly the transparency efforts attempted by Mr.
Bielarski, which, while not perfect, are light years from the
attempts of a prior GRU General Manager to shroud the
community in darkness.  From recent experience, I also have
what I believe to be a founded hope that when some light is
allowed in, most of the people of Gainesville have eyes to see.
 
 


 








From: Onlinecompliancepanel
To: Bielarski, Edward J
Subject: Detecting and Preventing Fraud in Accounts Payable
Date: Tuesday, November 29, 2016 8:32:17 AM


Accounts Payable Fraud - Detecting
and Preventing AP Fraud
LIVE WEBINAR
Date: Tuesday, 06 December 2016
Time: 10:00 AM PST | 01:00 PM EST


Call 510-857-5896
38780 Tyson Lane Suite 210 Fremont, CA-


94536


 


Accounts Payable (AP) is the one business process that, in most
organizations, is more vulnerable to fraud than any other. That is
because virtually all funds that flow out of the organization must
first pass through AP. And as we all know, fraudsters know all too
well how to concentrate their illegal efforts where the money is
most plentiful and most available. In this 90-minute session,
participants will learn how to identify different varieties of AP-
related fraud schemes damaging organizations of all kinds,
including small businesses and non-profits. This training will
enable you to quickly recognize the red flags of AP fraud in your
operations and financial records and will assist in providing cost-
effective anti-fraud controls to protect against the growing army
of fraudsters both inside and outside your organizations.


Key Learning Objectives


Conduct a quick and cost-effective fraud risk assessment
for client AP operations
Implement effective AP fraud detection techniques and
build audit practices to detect red flags of AP fraud
Implement best-practice anti-fraud control strategies for
AP
Advise management on fraud risk mitigation through
transaction monitoring, technology/information technology
tools and low-cost internal controls
Recommend better anti-fraud management structure
(Board of Directors/Executive Management, Line
Management, Compliance, General Counsel, etc.)


View More


REGISTER NOW


Peter Goldmann - CFE
President, White-Collar Crime 101 LLC


View More


Similar On-Demand Webinar
Wire Fraud - Detection and Prevention


View More


Similar Packaged Training
3 Helpful Webinar courses on Account
Payable and Fraud Awareness Programs
View More


Workshop
Design of Experiments for Process/Product
Optimization


View More
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From: Baxley, Robin L.
To: Bielarski, Edward J
Subject: FW: Commission-Sanctioned Limits to GREC Purchase Information, Discussion and Debate
Date: Wednesday, February 22, 2017 5:38:57 PM


Just doing my weekly browse through the commissioner’s emails and saw this.  FYI
only.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Ray Washington [mailto:raywashingtonlaw@gmail.com] 
Sent: Tuesday, February 21, 2017 12:52 AM
To: citycomm
Subject: Commission-Sanctioned Limits to GREC Purchase Information, Discussion and Debate
 
Commissioners (particularly Commissioner Chase):
On Sunday, January 22, 2017, I had published in the print
version of The Gainesville Sun an article entitled “Gauging the cost of
the biomass plant,” communicating to the public that serious
negotiations about the City of Gainesville buying down the
GREC electricity generation contract and purchasing the GREC
generating plant were underway. My central purpose in writing
the article was to encourage an informed public dialog
surrounding this central question:
“How much, if anything, will the Gainesville City Commission,
be willing to pay the GREC speculators to go away?”
In the month since that article was published, The Sun has
published multiple articles, op-Ed opinion pieces, editorials and
letters to the editor touching on this issue from differing
perspectives.
In yesterday’s print edition, alone, The Sun, published:
        1.   A lead editorial entitled Community must vet plant purchase,
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whose avowed purpose was “to start that community
conversation . . . and more debate . . .”


 


2.   An opinion piece by GRU General Manager Ed
Bielarski, Jr., entitled Biomass buyout will be prudently considered,
pledging that “any possible deal will be contingent upon
review by the Utility Advisory Board and acceptance by the
City Commission after public vetting and disclosure.  That
process begins today.”


 


3.   A column by UAB member David Denslow, entitled
Room to negotiate on biomass plant, advising “Critical to
bargaining is patience, even willingness to walk away and
come back another year . . . Let’s be patient.”


Community conversation. Public vetting and disclosure. Patience.
All laudable goals, and all congruent with part of what I have
advocated in written communication and oral comments at three
City Commission meetings (one of them a joint
Commission/UAB meeting) in the weeks since my original Sun
article was published.  
Unfortunately – unfortunate for the community and for GRU
customers, in my view, but not unfortunate for GREC’s energy
speculators – there has not been any expression of interest by
the majority of members of this Commission about the other
part of the message that I brought to those meetings, that I
included in my written communication to you on January 16,
2017 and that I have restated several times thereafter.
Specifically:


It is not possible to do adequate due diligence to arrive at a







fair price and terms for buying down the GREC contract and
acquiring the GREC plant without first fully and fairly
investigating the prima facie case of fraud in PPA inducement
and fraud in PPA implementation (proof of which would
adjust substantially downward the supposed present value of
the contract) and without obtaining full construction,
operation and maintenance information (understanding of
which would adjust substantially upward the supposed present
value of risk).


 
I have drafted, but have not yet delivered to you, “Indicia of
GREC Fraud White Papers” laying out evidence suggesting
GREC’s fraud-in-the-inducement and fraud-in-the-execution,
which have the potential to allow acquisition of the GREC plant
for hundreds of millions of dollars less than otherwise may be
possible while still allowing GREC’s owners the full benefit of
the bargain of the binding proposal to the City on whose basis
they were chosen.
My reluctance to formally bring forth these so-called “white
papers” (to the benefit of GRU, unlike the so-called “white
papers” produced by former GRU Energy Supply Officer John
Stanton) has been based in part on prior instances in which the
City Attorney’s Office actively discouraged exploration of clear
indicia of GREC fraud, resulting in the fraud statute of
limitations putting apparent fraud beyond legal recourse.
My reluctance, more recently, has been based in part on the lack
of interest by a majority of commissioners, combined with
recent efforts to limit the scope of Mr. Bielarski’s authority (and
the Utility Advisory Board’s Authority) and to speciously call
into question Mr. Bielarski’s job performance. Although I trust
Mr. Bielarski’s demonstrated willingness to pursue all avenues of
investigation and negotiation directed or allowed by this







Commission to the benefit of GRU customers, I am not
comfortable that some members of this Commission would be
willing to authorize exploration of indicia of fraud that could
lead to greater scrutiny of past commissioner actions.
I came to the Commission meeting Thursday evening because I
understood that earlier in the meeting three commissioners had
expressed an interest in evaluating indicia of GREC fraud in the
context of negotiations related to buying down the GREC
contract and acquiring the GREC plant.  It appears I
misunderstood. The unwelcome reception I received from the
Mayor Pro Tem and Commissioner Chase when I attempted to
address the Commission Thursday brought to mind the
unwelcome reception I experienced when I attempted for the
first time to address a former Commission on May 19, 2011, at a
time when it was still possible to avoid the GREC fiasco.  
This evening I was able to look at the close captioning of the
part of the Thursday meeting during which three commissioners
had supposedly expressed interest in evaluating indicia of GREC
fraud.  I was disheartened to discover that while Commissioners
Goston and Carter had indeed had expressed a willingness to
receive and consider such information, the third Commissioner
that I understood had expressed interest, Commissioner Chase,
in fact had expressed interest in receiving such information for
the purpose of debunking it. 
This was especially demoralizing. Commissioner Chase once had
been almost alone on the Commission in his expressed
willingness to explore GREC information with an open mind,
particularly after he appeared to understand that he had been
receiving misleading information from former GM Bob
Hunzinger, who had not been acting in the best interests of
GRU.  Much later, even after Commissioner Chase finally







appeared to understand that GRU Assistant General Manager
John Stanton also had not been acting in the best interests of
GRU, Commissioner Chase has expressed less willingness to
explore GREC-related information, and has demonstrated an
unwillingness to consider legal options beyond those suggested
by the City Attorney. He has in recent times belittled the
concerns of citizens in a manner similar to those commissioners
with whom he served in 2011.
Commissioner Chase, I apologize if I have misjudged you here. 
If you write that you are willing to vote for the commission to
explore still actionable (until the statute of limitations runs this
fall) indicia of GREC fraud , I will immediately complete and
circulate the “Indicia of GREC Fraud White Papers.”
Otherwise, I think I’d prefer to wait to see how the March 14
city elections turn out.


 








From: Andrew Caplan
To: Bielarski, Edward J
Subject: Re: Revision to first MOU
Date: Saturday, March 04, 2017 9:42:23 AM


Thanks Ed. I appreciate it.


On Sat, Mar 4, 2017 at 9:41 AM Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
Andrew;


I sent out a revised MOU to GREC on Friday.  I have attached the email chain.


Ed B


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
Date: March 3, 2017 at 4:56:51 PM EST
To: citycomm
<citycomm@ci.gainesville.fl.us<mailto:citycomm@ci.gainesville.fl.us>>
Cc: DL_Utility Advisory Board <UAB@gru.com<mailto:UAB@gru.com>>,
DL_GRU_ExecutiveTeam
<ExecutiveTeam@gru.com<mailto:ExecutiveTeam@gru.com>>,
DL_GRU_LeadershipTeam
<LeadershipTeam@gru.com<mailto:LeadershipTeam@gru.com>>
Subject: FW: Revision to first MOU


Mayor, Commissioners and UAB members;


I have attached my latest correspondence with Mr. Gordon, in which I’ve revised
our MOU.  I’ve offered some context to our position as well.  The MOU remains a
non-binding, unexecuted offer, unless Mr. Gordon signs it, I sign it after which
time the UAB must either recommend it or not and than the City Commissioner
may approve it or not.  Even if the City Commission were to approve it the MOU
will still be legally non-binding.  The purpose is to set the framework for the final
negotiation of a binding, executed contract for the purchase and sale of the GREC
Facility, along with the PPA termination.


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


From: Bielarski, Edward J
Sent: Friday, March 03, 2017 4:49 PM
To: Jim Gordon (jgordon@emienergy.com<mailto:jgordon@emienergy.com>)
Cc: Al Morales (AMorales@emienergy.com<mailto:AMorales@emienergy.com>);
Dennis Duffy (dduffy@emienergy.com<mailto:dduffy@emienergy.com>); Brown,
Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Revision to first MOU
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Jim,


As you are probably aware the MOU is public and on Wednesday and Thursday of
this week I spoke to the Utility Advisory Board and the City Commission,
respectively about the contents of the MOU.  I thought the discussions were
productive and supportive.  There is a lot for the general public to absorb.  I do
believe that many are looking forward to moving the process further.  Toward that
end, my team and I have reviewed the MOU and made some changes, which are
contained in the attached revised MOU.


I’d like you to understand a little more about the motivations and concepts behind
our development of the  9 sections of the MOU and why they are so important to
GRU and its customers:


1.       We have crafted a MOU in the context of an asset purchase and sale for
several reasons.  First, the due diligence required on our part to gain adequate
and reasonable comfort in an alternate scenario such as an entity purchase would
be quite extensive (We had originally thought that an entity purchase might be an
option to consider).  Secondly, the various operating permits, such as the Title V
Air Permit can be easily and expeditiously transferred under either option.  Finally,
the concept of the City of Gainesville, doing business as GRU buying a taxable
entity, such as GREC would impose more risk than we’d be willing to accept.  As a
result, we feel strongly about conducting this transaction as an asset purchase.


2.       We have offered $ 750 million under the MOU, based on our analysis of
current market conditions.  It is customary in transactions of this type to monetize
the risk of future market swings in the manner contained in the MOU.  GRU is an
established AA rated municipal utility, with a long-established history of financial
performance.  As a result, we believe that overall market conditions will impact
future interest rates not GRU or GREC.  Therefore, whether GRU or any other
entity would buy the GREC facility the potential buyer would be asking for the
same type of protection (such as monetizing the risk in the form of purchase price
adjustment).  That said, we have modified the proportionate concept to a direct
dollar impact for a direct interest rate increase.  We have also given either party
an ability to terminate based on that impact.


3.       Given the fact that GRU has taken the lead in developing the MOU, we
thought it would be appropriate to have GREC take the lead in the proposed asset
purchase agreement.  In that regard, commercially reasonable efforts better reflect
GRU’s expectations of the required efforts to complete negotiations towards a
definitive agreement.


4.       The concept of diligence in this transaction has remained unchanged and is
a core construct of the MOU.


5.       Upon reflection, 10 months of exclusivity is rather long and my team has
decided on a more modest 7 month period.


6.       Obviously, the whole concept of Public Records and Confidentiality is
important to this MOU.  However, after review we recognized that parties to the
Transaction may not be the parties to the MOU and that we need to remove that







sentence, which quite frankly doesn’t make sense in the context.


7.       We believe the MOU, if executed shall not impact any pending motions or
pending claims or counterclaims under the current arbitration.


8.       We have made a minor wordsmithing change to the parties Reservation of
Rights, which again is a core construct of the MOU.


9.       We have written the MOU to be governed by the laws of the State of
Florida.
Let me say that I am looking forward to your execution of this MOU.  I believe
that both GRU and GREC will be favorably impacted by the execution of this MOU,
the resulting contract and a purchase and sale of the biomass facility.


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


This message may contain confidential and/or privileged information. If you are not the intended recipient or authorized to receive this
for the intended recipient, you must not use, copy, disclose or take any action based on this message or any information herein. If you
have received this message in error, please advise the sender immediately by sending a reply e-mail and delete this message. Thank
you for your cooperation.
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The sixth annual Utility Analytics Summit 2017 is being sponsored by Exelon
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 Utilities and will be held this April 10-12th in Chicago, IL. Chicago offers
something for everyone, and the same can be said about the Utility Analytics
Summit 2017. ... Read article
 


#announcements   #utility-analytics   
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Trump signs bill repealing Obama-era Stream Protection Rule
 


West Virginia and Virginia lawmakers were on hand Thursday when President
Donald Trump signed a document which disapproves the Stream Protection
Rule, a Department of the Interior rule which opponents said adversely
impacted the coal industry. President Trump signed H.J. Res. 38, which
disapproves the Stream Protection Rule, while lawmakers from... Read article
 


#fossil-fuel   #policy,-regulatory-&-legal   #regulatory-&-legal   


 


Electricity theft discovered by deputy
 


During a routine eviction walkthrough, an Okeechobee County Sheriff's Office
(OCSO) deputy found that someone had been stealing electricity from Florida
Power and Light (FPL). Deputy Gerardo Vasquez of the OCSO responded to
the 3600 block of S.E. 33rd Terrace in reference to a theft of electricity
complaint. Upon his arrival, he made contact with Deputy... Read article
 


#utility-business-/-general   


 


Scott Pruitt, Trump’s E.P.A. Pick, Is Approved by Senate
Committee
 


Senate Republicans pressed forward on Thursday with the confirmation of
President Trump’s nominee to head the Environmental Protection Agency,
Scott Pruitt, suspending the Environment and Public Works Committee’s rules
to approve the cabinet pick despite a Democratic boycott. The 11-0 vote sends
the nomination to the full Senate, where Mr. Pruitt will most... Read article
 


#environment   #policy,-regulatory-&-legal   #regulatory-&-legal   


 


Game On! NRG and NFL Power Super Bowl LI with Clean,
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Renewable Energy
 


NRG Energy Inc. (NYSE:NRG) and its subsidiary Reliant, the premier retail
electricity provider in Texas, have teamed up with the NFL to provide 100%
Green-e certified renewable energy to NRG Stadium, site of Super Bowl LI,
and the George R. Brown Convention Center, location of the NFL Experience
and other NFL ... Read article
 


#renewables   #utility-business-/-general   


 


PG&E reorganizes Calif. external affairs team
 


Pacific Gas and Electric Co. has reorganized its California external... Read
abstract
 


#utility-business-/-general   


 


Ontario energy minister asks hydro companies to stop winter-
disconnects
 


Sudbury's local power distribution company says it's complying with a... Read
abstract
 


#canada   #utility-business-/-general   


 


Xcel Energy Partners with FAA on Utility Drone Technology
 


Xcel Energy announced today a partnership with the Federal Aviation... Read
abstract
 


#utility-business-/-general   


 


Green power company buys half-built oilsands power plant from
Shell
 


A small green power company says it has closed a deal to buy a half-built
oilsands power plant in northern Alberta halted 16 months ago by international
oil giant Royal Dutch Shell. Kineticor Resource Corp. says it has partnered with
Ontario pension fund OPTrust to buy the 690-megawatt plant, one of the
remaining vestiges of an Alberta oilsands building boom... Read article
 


#canada   #mergers   #renewables   #utility-business-/-general   
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Trump signs bill repealing Obama-era Stream Protection Rule
 


West Virginia and Virginia lawmakers were on hand Thursday when President
Donald Trump signed a document which disapproves the Stream Protection
Rule, a Department of the Interior rule which opponents said adversely
impacted the coal industry. President Trump signed H.J. Res. 38, which
disapproves the Stream Protection Rule, while lawmakers from... Read article
 


#fossil-fuel   #policy,-regulatory-&-legal   #regulatory-&-legal   


 


BRIEF: GE Hitachi Nuclear announces layoffs
 


GE Hitachi Nuclear announced in a statement Thursday they will make layoffs.
It was unclear how many employees GE plans to cut locally. "As the nuclear
energy industry landscape continues to change it has become necessary to
make adjustments to better align with the demands of the ... Read article
 


#nuclear   


 


Scott Pruitt, Trump’s E.P.A. Pick, Is Approved by Senate
Committee
 


Senate Republicans pressed forward on Thursday with the confirmation of
President Trump’s nominee to head the Environmental Protection Agency,
Scott Pruitt, suspending the Environment and Public Works Committee’s rules
to approve the cabinet pick despite a Democratic boycott. The 11-0 vote sends
the nomination to the full Senate, where Mr. Pruitt will most... Read article
 


#environment   #policy,-regulatory-&-legal   #regulatory-&-legal   


 


Opening a new Frontier: Duke Energy Renewables' 200-megawatt
Oklahoma wind project delivering power
 


Duke Energy Renewables has completed its large-scale wind power plant in
Oklahoma, the 200-megawatt (MW) Frontier Windpower Project. The wind
facility, located in Kay County, east of Blackwell, became operational in late
December 2016, and increases Duke Energy Renewables' U.S. wind capacity
to 2,300 megawatts (MW). "We had ... Read article
 


#clean-power   #renewables   #wind   


 


Game On! NRG and NFL Power Super Bowl LI with Clean,
Renewable Energy
 


NRG Energy Inc. (NYSE:NRG) and its subsidiary Reliant, the premier retail
electricity provider in Texas, have teamed up with the NFL to provide 100%
Green-e certified renewable energy to NRG Stadium, site of Super Bowl LI,
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and the George R. Brown Convention Center, location of the NFL Experience
and other NFL ... Read article
 


#renewables   #utility-business-/-general   


 


SaskPower looking for bids for solar energy project
 


SaskPower is going ahead with a small solar energy project. On Wednesday
the Crown corporation called for tenders on a 10 megawatt plant to be built at
an undetermined location. The plant will be about 1 per cent the size of
SaskPower`s coal fired plants near Estevan, but it is still being heralded by the
Crown as the only utility sized project outside... Read article
 


#canada   #clean-power   #renewables   #solar   


 


Dominion Solar invests in Virginia more than $800 million
 


The US utility Dominion Virginia Power is investing more than $800 million in
solar power in Virginia, with much of it being built at little or no cost to most
customers. Additional solar projects are now in the planning stages. The cost of
energy powered by the sun is coming down and we are working hard to
develop projects in new and economical ways for our... Read article
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MJP International Announces Distribution of New Solar Products
 


MJP International announced that it has placed an initial order for 2 new
products from Shenzhen Hopepower Technology Co. Ltd. The products are a
13w foldable solar panel with dual USB outputs that charge all types of USB-
powered devices and will be geared towards the company's retail ... Read
article
 


#clean-power   #renewables   


 


Refueling activities and performance enhancements underway at
Plant Hatch Unit 2
 


This morning at midnight ET, operators at the Edwin I. Hatch Electric
Generating Plant safely took Unit 2 offline for a planned refueling and
maintenance outage. The last refueling outage for Unit 2 was completed in
spring 2015. Each unit at Plant Hatch requires new fuel every 24 months. In
addition to refueling the reactor and ... Read article
 


#generation   #outage-management   


 


Renewable Power Direct Brings Wind Energy to Intuit Inc.
California Headquarters
 


Renewable Power Direct, LLC (RDP) announced a new renewable supply
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transaction with Intuit Inc. (Nasdaq: INTU). Intuit has expanded its commitment
to renewable energy and moving to 100 percent renewable supply for its
Mountain View, California, global headquarters. The new transaction provides
locally produced CAT 1 energy from ... Read article
 


#renewables   


 


CMP continues to chip away at southern Maine power outages
 


About 3,700 Mainers in the southern part of the state were still without power
Friday morning. Central Maine Power crews have continued to repair damage
from the snowstorm that passed over the state Wednesday night and Thursday
morning. The storm hit hardest in southern Maine and Down East. The leftover
outages are in York and Cumberland counties. Gorham and... Read article
 


#outage-management   


 


Giant solar project planned for QA's
 


A Stevens-ville-based company has plans to construct a massive solar panel
project on three tracts of land, totaling 337 acres, on Jones Farm Lane in
Queen Anne's County. "The project will consist of 205,996 solar panels. These
panels produce DC current which is converted to AC current by inverters. The
system provides AC current to the electrical grid,"... Read article
 


#clean-power   #renewables   


 


Utah homeowner associations may be forced to allow solar
panels
 


Lawmakers on Friday advanced a controversial bill to require, in most... Read
abstract
 


#clean-power   #renewables   


 


Green power company buys half-built oilsands power plant from
Shell
 


A small green power company says it has closed a deal to buy a half-built
oilsands power plant in northern Alberta halted 16 months ago by international
oil giant Royal Dutch Shell. Kineticor Resource Corp. says it has partnered with
Ontario pension fund OPTrust to buy the 690-megawatt plant, one of the
remaining vestiges of an Alberta oilsands building boom... Read article
 


#canada   #mergers   #renewables   #utility-business-/-general   


 


SCANA making contingency plans for South Carolina reactors
 


SCANA making contingency plans for South Carolina reactors... Read abstract
 


#nuclear   
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Solar Experts to Speak
 


Maine solar energy experts will discuss how solar panels work, how... Read
abstract
 


#clean-power   #renewables   
 


MORE POWER GENERATION NEWS
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7th Microgrids & Distributed Generation Conference
Empowering Grid Transformation, Calculating Economic
and Financial Reform and Incorporating Technology to
Ensure Safe, Sustainable, and Reliable Power
Register by February 24th and Save $200


 


 


 


PG&E deploys its first Tesla Powerpack battery storage station
 


Pacific Gas and Electric has gone live with its first utility-scale... Read abstract
 


#battery   #energy-storage   


 


Trump signs bill repealing Obama-era Stream Protection Rule
 


West Virginia and Virginia lawmakers were on hand Thursday when President
Donald Trump signed a document which disapproves the Stream Protection
Rule, a Department of the Interior rule which opponents said adversely
impacted the coal industry. President Trump signed H.J. Res. 38, which
disapproves the Stream Protection Rule, while lawmakers from... Read article
 


#fossil-fuel   #policy,-regulatory-&-legal   #regulatory-&-legal   


 


Scott Pruitt, Trump’s E.P.A. Pick, Is Approved by Senate
Committee
 


Senate Republicans pressed forward on Thursday with the confirmation of
President Trump’s nominee to head the Environmental Protection Agency,
Scott Pruitt, suspending the Environment and Public Works Committee’s rules
to approve the cabinet pick despite a Democratic boycott. The 11-0 vote sends
the nomination to the full Senate, where Mr. Pruitt will most... Read article
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#environment   #policy,-regulatory-&-legal   #regulatory-&-legal   


 


Refueling activities and performance enhancements underway at
Plant Hatch Unit 2
 


This morning at midnight ET, operators at the Edwin I. Hatch Electric
Generating Plant safely took Unit 2 offline for a planned refueling and
maintenance outage. The last refueling outage for Unit 2 was completed in
spring 2015. Each unit at Plant Hatch requires new fuel every 24 months. In
addition to refueling the reactor and ... Read article
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CMP continues to chip away at southern Maine power outages
 


About 3,700 Mainers in the southern part of the state were still without power
Friday morning. Central Maine Power crews have continued to repair damage
from the snowstorm that passed over the state Wednesday night and Thursday
morning. The storm hit hardest in southern Maine and Down East. The leftover
outages are in York and Cumberland counties. Gorham and... Read article
 


#outage-management   
 


MORE POWER DELIVERY  NEWS
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PG&E deploys its first Tesla Powerpack battery storage station
 


Pacific Gas and Electric has gone live with its first utility-scale... Read abstract
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This morning at midnight ET, operators at the Edwin I. Hatch Electric
Generating Plant safely took Unit 2 offline for a planned refueling and
maintenance outage. The last refueling outage for Unit 2 was completed in
spring 2015. Each unit at Plant Hatch requires new fuel every 24 months. In
addition to refueling the reactor and ... Read article
 


#generation   #outage-management   


 


CMP continues to chip away at southern Maine power outages
 


About 3,700 Mainers in the southern part of the state were still without power
Friday morning. Central Maine Power crews have continued to repair damage
from the snowstorm that passed over the state Wednesday night and Thursday
morning. The storm hit hardest in southern Maine and Down East. The leftover
outages are in York and Cumberland counties. Gorham and... Read article
 


#outage-management   
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INTERNATIONAL news
 


 


 


 


Australia : Cutting-edge battery tech coming of age with ARENAs
help
 


A home-grown battery storage technology has secured new funding support
from the Australian Renewable Energy Agency (ARENA) and is set to move
into international markets after signing a global manufacturing deal. ARENA
has committed $4.1 million in new recoupable funding for Sydney-based
company Ecoult to enhance and fully commercialise its UltraBattery... Read
article
 


#battery   #energy-storage   #international   #renewables   


 


Malcolm Turnbull’s Point Piper Home Has Battery Storage
Installed To Complement Solar Array
 


Originally published on RenewEconomy. New South Wales residents were...
Read abstract
 


#battery   #energy-storage   #international   


 


Landis+Gyr's Smart Meters to Power Ambitious Project in Spain
 


For nearly a decade, IBERDROLA has been a major driving force behind smart
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metering and grid digitization throughout Spain. As leader of the larger
consortium PRIME ALLIANCE, the company has been looking for a solution
that could combine advanced meter management (AMM) deployment with
smart grids needs. Powerline Intelligent Metering Evolution ... Read article
 


#grid-operations   #international   #smart-meters   


 


Inadequate gas supply cuts electricity output by 3,000MW
 


The Federal Government said the Nigerian electricity sector recorded a
shortfall of 3,000 Megawatts (MW) due to inadequate gas supply to power
plants. However, the countrys power generation stagnates at 3,729 MW, the
Minister of Power Works and Housing, Babatunde Fashola, expressed
optimism that functional pipeline would increase electricity output to... Read
article
 


#international   


 


Electricity Outage to Shrink in Return for Increase in Tariffs
 


Lebanon`s electricity outage will be decreased three hours per day by the end
of February, to be paralleled by a slight increase in electricity tariffs, al-
Joumhouria daily reported on Thursday. Sources well-informed on Lebanon`s
longtime problematic electricity file, told the daily that a new supply program will
increase power supply by 3 hours per day... Read article
 


#international   


 


Jacobs Supports European Nuclear Young Generation Forum
2017
 


Jacobs Engineering Group Inc. (NYSE:JEC) is a Gold Sponsor for the
European Nuclear Young Generation Forum 2017 (ENYGF2017) to be held
from June 11-16, at the Victoria Warehouse in Manchester, U.K. ENYGF brings
together students and young professionals from across the nuclear energy
generation industry to provide an ... Read article
 


#international   #nuclear   


 


Electrification Agency to introduce renewable energy alternatives
 


North-East Zonal Coordinator, Rural Electrification Agency (REA), Mr. Sani
Daura, has said that the agency will introduce the use of other renewable
energy alternatives other than solar across the zone. Daura, in Bauchi, on
Friday, that the agency would expand from solar energy to mini-hydro energy.
According to him, the agency has set up a mini hydro grid... Read article
 


#international   
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Exeter could be generating most of its own electricity by 2025
 


Exeter could be generating most of its own energy within a decade, according
to a new report. Energy Independence 2025, due to be published today by
Exeter City Futures, sets out 10 key recommendations to help reduce energy
consumption and boost clean energy generation across Exeter and its travel-
to- work area. It indicates that Devon`s capital is well... Read article
 


#international   


 


Why SunPower Corporation Presents A Mixed Picture For
Investors
 


Recent announcements from SunPower Corporation (NASDAQ:SPWR) offer
both hope and cause for concern. On the hopeful front, the company continues
to show that its solar panels and related products are in high demand. It
recently said that it is in the process of supply 64.4 megawatts (MW) of its E-
Seies solar panels to a French firm called La Compagnie du... Read article
 


#international   


 


Indonesian Electric Power Company Chooses SuperGIS Desktop
 


The global GIS software and solutions provider Supergeo Technologies Inc.
announces that PT PLN selects SuperGIS Desktop and SuperGIS Spatial
Analyst to process and analyze spatial data.Taipei, Taiwan, February 17, 2017
--(PR.com)-- The global GIS software and solutions provider, Supergeo
Technologies Inc. announces that an electric power development unit of...
Read article
 


#geospatial-infrastructure-systems   #information-technology   #international   


 


New Quality Control Science Study Results Reported from
Department of Economics (The contribution of nuclear energy to
economic growth in France:...
 


Investigators publish new report on Science - Quality Control Science.
According to news reporting out of Sfax, Tunisia, by NewsRx editors, research
stated, "The recent nuclear accident of Fukushima has made a number of
countries, such as France reconsider nuclear energy as an option. This article
investigates the dynamic links between economic growth and... Read article
 


#international   #nuclear   


 


Thai gov't panel approves coal plant in popular tourist area
 


A government committee has approved construction of an 800-megawatt coal
power plant near pristine beaches on the Andaman Sea, Thailand's prime
minister said Friday. The plant and an accompanying dock are slated to be
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built next to an existing oil plant on the coast in Krabi, a province whose sandy
shores, aqua-blue waters, and soaring limestone cliffs that... Read article
 


#international   


 


Why Wind Turbines Should Talk to Each Other
 


A wind turbine spinning its blades in a valley in southeast India asks... Read
abstract
 


#clean-power   #international   #renewables   #wind   


 


UNIST to engineer new eco-battery, using seawater
 


UNIST will be working with public organizations in the energy sector to develop
a new type of eco-friendly batteries that can store and produce electricity using
seawater. By successfully securing five billion won in research funding over
three years, the project is expected to accelerate the commercialization of ...
Read article
 


#battery   #international   


 


Taipei touts new solar power plant
 


The Taipei City Government yesterday held a launch ceremony for a... Read
abstract
 


#international   


 


Why a Big Bet on Nuclear Destroyed Toshiba
 


Toshiba, the venerable 80 year old Japanese electronics giant, appears... Read
abstract
 


#international   #nuclear   #utility-business-/-general   


 


Energy Access Builds Inclusive Economies and Resilient
Communities
 


Jaipal Hembrum runs three one-man home enterprises - a bicycle repair shop,
a tiny food stall and a tailoring unit in Kautuka, a remote village in eastern India.
Sewing recycled clothes into mattresses late into the evening, the 38-year-old
father of three girls says two light bulbs fed by a solar power system have
changed his life. More girls in rural... Read article
 


#international   
 


MORE INTERNATIONAL NEWS
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Weather is the source of many of your most significant
operational challenges. It not only causes outages that upset
customers and inflicts damage to your infrastructure; it also
impacts important decisions, such as crew scheduling and
offering mutual assistance to other organizations or requesting it
for your own. 
Presented by Energy Central


Join the Hawaiian Electric Company, Accenture, and Siemens as
we take a deeper look at DER operational challenges and how
utilities are using digitalized solutions to address them. 
Presented by Energy Central
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From: Harvey Ward
To: Baxley, Robin L.
Cc: Bielarski, Edward J
Subject: Re: Meeting
Date: Thursday, February 23, 2017 6:56:20 PM


Thank you - I will move some things around and make 10 on 3/2 work.


I was wondering if you were from Tami's Baxleys :)


> On Feb 23, 2017, at 6:19 PM, Baxley, Robin L. <baxleyrl@gru.com> wrote:
>
> Mr. Ward:  I sincerely apologize, but I'm going to have to reschedule your meeting with Ed.  One of
our outside counsel firms will be here next week and they've requested that I clear Ed's calendar for a
couple of days.
>
> Can you possibly meet at 10:00 on Thursday, March 2nd or any time between 1:00 and 5:00 on
Friday, March 3rd?
>
> (On a personal note, I understand that you know my niece Tami Eubanks.  She speaks very highly of
you.)
>
>
> Robin Baxley
> Office Coordinator
> General Manager's Office
> Gainesville Regional Utilities
> 352-393-1032
>
>
>
>
>
> -----Original Message-----
> From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
> Sent: Thursday, February 23, 2017 12:42 PM
> To: Baxley, Robin L.
> Cc: Bielarski, Edward J
> Subject: Re: Meeting
>
> Thank you!
>
>> On Feb 23, 2017, at 11:38 AM, Baxley, Robin L. <baxleyrl@gru.com> wrote:
>>
>> Perfect, I've put that on Ed's calendar.  You're probably familiar with our Administration Building but
just in case you're not, we're located at 301 SE 4th Ave.  The visitor parking lot is at the east end of
the building.   Please stop at the security desk in the lobby to check in and the officer will call us to
come down and meet you.
>>
>> Take care.
>>
>>
>> Robin Baxley
>> Office Coordinator
>> General Manager's Office
>> Gainesville Regional Utilities
>> 352-393-1032
>>
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>>
>>
>>
>>
>> -----Original Message-----
>> From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
>> Sent: Thursday, February 23, 2017 11:05 AM
>> To: Baxley, Robin L.
>> Cc: Bielarski, Edward J
>> Subject: Re: Meeting
>>
>> Let's say 9 on 3/1.
>>
>>> On Feb 23, 2017, at 10:21 AM, Baxley, Robin L. <baxleyrl@gru.com> wrote:
>>>
>>> Mr. Ward:  I'm sorry, Ed is actually not available on Monday.  Hopefully one of the times on March
1st will work for you, but if not, Ed can also meet at 10:00 on Thursday, March 2nd or any time
between 1:00 and 5:00 on Friday, March 3rd.
>>>
>>>
>>>
>>>
>>> Robin Baxley
>>> Office Coordinator
>>> General Manager's Office
>>> Gainesville Regional Utilities
>>> 352-393-1032
>>>
>>>
>>>
>>>
>>>
>>> -----Original Message-----
>>> From: Baxley, Robin L. On Behalf Of Bielarski, Edward J
>>> Sent: Thursday, February 23, 2017 10:03 AM
>>> To: 'Harvey Ward Jr'; Bielarski, Edward J
>>> Subject: RE: Meeting
>>>
>>> Good morning, Mr. Ward.  I manage Mr. Bielarski's calendar so I'm responding on his behalf.  I
think perhaps Ed looked at the wrong date on his calendar, because he is not free on Tuesday.   Can
you possibly meet at 1:30 on Monday, February 27th?  Alternatively, Ed is free between 9:00 and 11:00
on Wednesday, March 1st. 
>>>
>>> If none of those times work for your schedule, I will find additional dates.
>>>
>>> Thank you.
>>>
>>>
>>> Robin Baxley
>>> Office Coordinator
>>> General Manager's Office
>>> Gainesville Regional Utilities
>>> 352-393-1032
>>>
>>>
>>>
>>>
>>>
>>> -----Original Message-----
>>> From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
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>>> Sent: Wednesday, February 22, 2017 10:40 PM
>>> To: Bielarski, Edward J
>>> Subject: Re: Meeting
>>>
>>> How about 10:30 Tuesday at your office?
>>>
>>>> On Feb 22, 2017, at 10:29 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>>>>
>>>> Hey Harvey,
>>>>
>>>> Glad you got back with me.  I have a full day tommorrow ( General policy committee has a 1 to
whenever meeting which includes a discussion of city Internet at GRU multi-purpose center).  Friday I
am working on an all day strategic planning session.  However, next week on Tuesday I have between
9:30 and 11:30 which I can be free. If that window is unworkable I'll look in freeing up something on
Wednesday or Friday mornings.
>>>>
>>>> Btw, I appreciate you taking the time to reach out so we can chat about a potential GREC
"beneficial transaction".  I think it's important for the candidates to understand how I'm thinking about
how to improve the status quo in a significant way.
>>>>
>>>> I look forward to talking with you.
>>>>
>>>>
>>>> Ed B
>>>>
>>>> Sent from my iPad
>>>>
>>>>> On Feb 22, 2017, at 8:02 PM, Harvey Ward Jr <hl.ward.jr@gmail.com> wrote:
>>>>>
>>>>> Hi Ed -
>>>>>
>>>>> Hope all is well with you. I want to take you up on the offer to talk about the GREC purchase.
Do you have any time tomorrow or Friday morning? If not, send me some times for next week.
>>>>>
>>>>> Thanks,
>>>>>
>>>>> Harvey








From: Shalley, Nicolle M.
To: Bielarski, Edward J
Subject: RE: Response TO Revised MOU
Date: Thursday, March 16, 2017 1:18:23 PM


I have some thoughts on this, perhaps we can discuss during the break in the meeting.
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.  If you have
received this email in error, please immediately reply to the sender, then delete the email.  Thank
you.  
 


From: Bielarski, Edward J 
Sent: Thursday, March 16, 2017 1:16 PM
To: Shalley, Nicolle M.
Subject: Fwd: Response TO Revised MOU
 
Nicole,
 
Could you work on language which would offer GREC assurance that GRU wouldn't have a
blank check in regard to the withholdings.  I think the concern is withholding of the close to $
10 million of availability payments.
 
Is there language that we could craft which would limit the withholding to billing
"mistakes"? In exchange for that GRU would accept the retention of the $ 7.1 million at
closing and a payment of $ 10 million.
 
Ed B


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: March 16, 2017 at 1:01:09 PM EDT
To: Jim Gordon <jgordon@emienergy.com>
Cc: "Brown, Thomas R" <BrownTR@gru.com>, "Locke, Justin M"
<LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A."
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<waratukeea@cityofgainesville.org>, Dennis Duffy <dduffy@emienergy.com>,
Al Morales <AMorales@emienergy.com>
Subject: Re: Response TO Revised MOU


Jim,
 
Thanks for the quick reply.  I understand your Board's position.  However, as
much as you suggest that my counter would give GRU a "blank check", GREC's
counter offer removing GRU's ability to withhold payments (only in regard to
current disputes) gives GREC "carte blanche" to bill for amounts not allowed
under the PPA and leave GRU no recourse under its current PPA.  If we could
tighten up the language (per the lawyers) in a manner more appealing to both of
us, let's do that.
 
Certainly, GRU is not looking for the withholding provisions as a method to
extent our current disputes.  We only want the ability to continue to withhold
those current items under dispute and in case of billing errors correct them.
 
As to the issue of the $ 10 million, I was reluctant bringing up details in the
current venue.  However, it appeared that you didn't understand the significance
of the item as it related to the arbitration.  I feel that it is connected and I don't
see it as a sales allowance as much as I see it as a final settlement on the
arbitration.
 
In summary, I'd like to speak with my attorneys on options surrounding the $ 7
mm and the withholding issues.
 
If GREC will not acquiesce on the $ 10 million final settlement, GRU will be
forced to keep the arbitration going and not place a pause on the proceedings.
 
 
 
Ed B


Sent from my iPad


On Mar 16, 2017, at 12:04 PM, Jim Gordon <jgordon@emienergy.com> wrote:


Ed,
  We have reviewed your latest response and although we simply
disagree with your claims on Available Energy payments, I do not
believe it would  be fruitful or constructive to debate that point
here…if we are unable to conclude a deal, GRU will have retained
all of its rights and your claims would be ultimately decided by a
legal process that is underway.
Let me explain to you how our Board looks at this – they are willing
to transact at the price/terms we sent to you in our last MOU draft,
and your ask of an additional $10 mm payment, which is effectively
an ask for a purchase price reduction doesn’t work for my Board.
Your ask that you keep the ability to continue to withhold payments
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from us under the PPA basically gives you a blank check. In your
construct, you could withhold millions of dollars more between now
and Closing and try and have us eat that additional cost…we don’t
think that is reasonable or workable.
   
  My Board is beginning to wonder if you feel conflicted, in that, you
are not sure if you want to transact a fair and durable deal or if you
just want to maintain and exercise undue leverage that is destined to
ultimately unravel your acquisition of the GREC facility. It is
imperative that, if both of us are going to commit the significant
time and resources required for this transaction that it be in a
constructive climate. Again, if the the transaction does not close,
neither of us will have given up any of our rights under the PPA and
we will then return to litigation. Those  are the conditions that will
ultimately ensure the significant benefits you have identified through
a GREC acquisition will accrue to the Citizens of Gainesville and
the region.
  Let me know if you want to move forward under the MOU that we
provided to you yesterday.
Sincerely, 
Jim
    








From: Bielarski, Edward J
To: Andrew Caplan
Subject: FW: Sittin in the morning sun...
Date: Saturday, March 18, 2017 11:44:39 AM
Attachments: grec - gru mou rev 8.docx


Andrew,
 
I have forwarded the latest communication between Mr. Gordon and I, which was forwarded to the
City Commission today.  You’ll notice that my Iron sharpens iron comment also has a little Ravens
connection.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Saturday, March 18, 2017 11:43 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: FW: Sittin in the morning sun...
 
Major, Commissioners and UAB members,
 
Please find my latest response to Mr. Gordon in regard to our current negotiations.  I ask you to
notice that both GRU and GREC are quite close on all the major issues.  The remaining issues
surround the settlement of arbitration and how we can lay the groundwork for, as Mr. Gordon calls
it a “fair and durable deal”. 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Saturday, March 18, 2017 11:39 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Sittin in the morning sun...
 
Jim;
 
 
Its another week end morning and I’m sitting in my office drinking my coffee watching the morning
sun, hearing the lyrics from Otis Redding’s hit,”Sitting on the Dock” flash through my head:
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before  Closing), GRU may terminate the Transaction  purchase/sale.and cease negotiations thereof. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. This Memorandum operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall include the following provisions: provide a) a further stay of the Dispute until Closing or termination, b) that at Closing, GRU shall retains all sums of money  that it has or will have  withheld as of the Closingto date and that are the subject of the Dispute;,provided that GRU will agree not to withhold additional amounts after the Execution Date other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA, where such withholding is based on either i) one or more of GRU’s claims or counterclaims that are she subject of the Dispute (consistent with GRU’s prior practice), or ii) any calculation error that may appear in such invoices; provided, further than the total amount to be retained by GRU at Closing shall not exceed fifteen million ($15,000,000) in the aggregate (”Retention Cap”), and GRU shall refund any amounts withheld in excess of the Retention Cap to GREC at the Closing; (c) occurrence of the Closing and performance of all obligations and payment of the amounts to be paid and retained in accordance with the definitive agreement shall operate as a  c) that at Closing, GREC shall   pay ten million dollar ($10,000,000)  to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the Pparties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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Sittin’ in the mornin’ sun. I’ll be sittin when the evenin’ come.


 
I’ve read our correspondence again and aside from my deeply held belief that my e-mails were
exponentially more entertaining than yours, I was struck by how far you and I have come and how
close GRU and GREC are to agreeing on an MOU.  I’ll list each issue:


 
 


Type of sale – Agreed
Price- Agreed


Interest rate cap – Agreed
Exclusivity – Agreed


Public Records indemnification – Agreed
Abiding law – Agreed
Expiration – Agreed


If it were any other business relationship I believe we would be done and working towards a
definitive contract.  Of course GRU and GREC’s relationship is more complicated than most and with
that complexity comes the need to address potential hurdles and insure a proper understanding.  If
not, as Otis sings:


Look like nothing’s gonna change.  Everything still remains the same
 


The remaining issues are related to how GREC and GRU can “stay” the arbitration during the time
we will need to sit down and collaborate and avoid the distractions associated with depositions,
interrogatories and hearings.  Here’s my understanding of those remaining issues.  In short;
 


1.       Both GRU and GREC want to be sure that neither one takes advantage of provisions within
the PPA during the period we’ve “stayed” the arbitration and are proceeding in good-faith
toward delivering a definitive agreement. In addition, GREC has proposed that GRU no
longer withhold additional monies during the process. 


2.        GRU has asked that in consideration of its position within the arbitration GREC should allow
them to retain all withheld monies through the closing.  On the other hand GREC has offered
a cap of $ 7.2 million on what will be retained at closing.


3.        In addition GRU has requested a flat payment of $ 10 million at closing as a settlement of
the arbitration.  GREC has declined that proposal.


I don’t believe these issues are insurmountable.  Therefore I propose the following as the solution;
 


·         GRU will agree not to withhold additional amounts after the Execution Date other than
amounts that may be withheld with respect to an invoice when payment is due for such
invoice in accordance with the PPA, where such withholding is based on either i) one or
more of GRU’s claims or counterclaims (consistent with prior practice) and ii) any calculation
error within the invoice.  I believe that this clarification adds value to both GRU and GREC.


·         GRU agrees to limit the total amount retained by GRU at Closing to $ 15 million (“Retention
Cap”), no matter the level of withholdings, in return for eliminating its request for a
payment of $ 10 million at Closing.


I have incorporated these changes into another revision to the MOU, which I have attached.  The
relative value to GRU and GREC is as follows:
 







·         Arbitration is paused.  GRU and GREC can negotiate without distraction and avoid further
arbitration expenses and time.


·         GRU and GREC will maintain its rights under the PPA.
·         The “blank check” and “carte blanche” arguments are substantially mitigated.
·         The $ 750 million purchase price is the purchase price.


Finally, let me address a few concerns, which you expressed in your March 16th response as well as
a phone conversation we had during that day.  Any belief your Board has that I feel conflicted or that
I am not sure that I want to transact a fair and durable deal is wholly without merit.  In fact, I have
specifically included a resolution to the current arbitration (which I don’t need to remind you GREC
brought against GRU) within this negotiation in what seems to be a unilateral attempt to make this a
fair and durable deal.
 
The idea that I also am trying to maintain and exercise “undue leverage” is also without merit and
completely ignores my efforts to settle an arbitration which could be a distraction to negotiating a
definitive agreement.    
 
Jim, I know that you’ve negotiated a lot of deals and made a fair amount of money.  However, let
me offer you a piece of advice.  I don’t appreciate your attempts (whether on the part of the Board
or yourself) to pronounce that I have these ulterior motives to my actions which will destine us to
ultimately unravel an acquisition.  That strategy may have intimidated others but it won’t intimidate
me.  Take a moment to read Proverbs 27:17, in which is written “As Iron sharpens iron, so one man
sharpens another.”  Quite frankly, you’re above bush league tactics and I respect you too much to
believe what was written in the e-mail was intentional on your part.
 
It is exactly at this point of every deal that I have ever done that both parties have to take a deep
breath and consider the options available and how they can complete the deal with the promise it
can close.  Some folks wilt and agree to anything, which in my experience doesn’t bode well to the
development of a definitive agreement.  Some folks will draw a line in the sand and never cross it,
which again in my experience sets both parties on the wrong path.  Then there are some folks who
truly understand the economic, political and social justice of the deal.  I think you are one of those
guys.  Prove me right, and make me believe Otis was wrong when he sang:


 
Now, I’m just gonna sit at the dock of the bay, watching the tide roll away.  Oooo-wee, sittin’ on


the dock of the bay, wastin’ time
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Communications
To: Communications
Bcc: Woods, Robert L.; Rawson, Laura E.; Dl_charterofficers; Citycomm@ci.gainesville.fl.us; Dl_media
Subject: Media Advisory: Memorandum of Understanding Executed for Potential GRU Purchase of GREC CORRECTED
Date: Thursday, March 23, 2017 10:03:12 AM


Gainesville Regional Utilities
Media Line: 352-393-1486
 
MEDIA ADVISORY:
 
Correction: The GRU media advisory sent March 22, 2017, on this same subject
erroneously listed the date of the execution of the Memorandum of Understanding. The
MOU was executed on March 22, 2017.
 
Memorandum of Understanding Executed for Potential GRU Purchase of GREC
 
What: Press Conference on MOU Executed for Potential GRU Purchase of GREC
 
When:
Thursday, March 23, 2017
11:30 a.m. - noon
 
Where:           
GRU Administration Building, MPR
301 S.E. 4th Ave
Gainesville, FL 32601
 
Who:  
Edward Bielarski, GRU General Manager
Justin Locke, GRU Chief Financial Officer
 
Background:
A Memorandum of Understanding (MOU) laying the framework for negotiating a definitive
agreement for GRU to purchase the assets of Gainesville Renewable Energy Center
(GREC) with a purchase price of $750 million, and to terminate the Power Purchase
Agreement (PPA), has been signed by both parties. The MOU – a nonbinding agreement
– was executed on Wednesday, March 22, 2017, after months of negotiation.
 
This expansion could be a transformational event for GRU, restoring an above market
contract to an ownership position of an environmentally-friendly power generation facility
which would diversify the utility’s fuel mix for decades.


 
###


 
GRU is a citizen-owned, multi-service utility in Gainesville, Fla., providing reliable electric,
natural gas, water, wastewater and telecommunications services to more than 93,000 retail
and wholesale customers in Gainesville and the surrounding community. As an engaged
participant in an innovative community, GRU offers programs and services to help
customers manage their utility use and save money. GRU also has a proven commitment
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to renewable energy.
 
 








From: Bielarski, Edward J
To: Cottle, Lisa A.
Cc: Shalley, Nicolle M.
Subject: RE: Draft MOU
Date: Tuesday, February 21, 2017 12:51:11 PM


I defer to my City Attorney for that change.  From a strategic perspective, I like it.


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: Cottle, Lisa A. [mailto:LCottle@winston.com]
Sent: Tuesday, February 21, 2017 11:53 AM
To: Bielarski, Edward J
Cc: Shalley, Nicolle M.
Subject: RE: Draft MOU


Attached are a few additional edits for your consideration.  I have been conferring with my corporate
partner Jonathan Birenbaum on preparation of the MOU and he had a comment in addition to the edits
I sent yesterday.  GREC's authorized representative should be authorized to bind the LLC, so it would
not be necessary or customary to have a separate signature for the LLC Members.  We suggest striking
that separate signature block and requirement for LLC member approval from the MOU, as shown in the
attached.


Lisa


-----Original Message-----
From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
Sent: Monday, February 20, 2017 4:42 PM
To: Cottle, Lisa A. <LCottle@winston.com>
Cc: Shalley, Nicolle M. <shalleynm@cityofgainesville.org>
Subject: Re: Draft MOU


Folks,


I wish to continue the arbitration through closing of the deal at this point.  I think it's important to
continue parallel paths at this point.


Ed B


Sent from my iPad


On Feb 20, 2017, at 7:10 PM, Cottle, Lisa A. <LCottle@winston.com<mailto:LCottle@winston.com>>
wrote:


Nicolle,


Thank you for these changes and for clarifying the process.  Regarding your question about the effect
of signing this on the pending arbitration, we intended for now that there would be no stay, but we can
discuss that further.  A stay at this point would require an extension of the hearing dates, given the
timing.  Attached are a few edits for your consideration.  And I will bill my time to the general matters
retention.  Please let me know if I can do anything further to assist.


Best regards,
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Lisa


From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Monday, February 20, 2017 3:29 PM
To: Cottle, Lisa A. <LCottle@winston.com<mailto:LCottle@winston.com>>; Bielarski, Edward J
<BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
Subject: Draft MOU


Hello Ed and Lisa –


Attached are my questions/revisions (in track changes format) to the February 20th draft.  I am
available to discuss should either of you have questions.  Most importantly, these drafts are public
records and my understanding from Ed is that this MOU initially serves to put GRU management’s basic
terms of offer into writing for submission to GREC.  If GREC agrees, they will execute and Ed will take to
the Utility Advisory Board and City Commission.  The MOU is not reducing the confidential discussions
(held under the NDA) to writing.  It is simply one side (GRU) trying to get an offer “on the table” to see
if there is real interest in continuing to the next step.    You will see I inserted a great deal of public
records language, that is because we want both sides to understand clearly how this will work if a deal
moves forward  -- neither Ed nor I desire (nor do we believe the UAB or CCOM would tolerate) bringing
forward largely redacted documents to the public meetings.  However, we understand some specific
information may be exempt under the public records law and the party providing it should have the
opportunity to protect it.


I understand that while I was on vacation last week, Ed desired to move forward with drafting this MOU
and called upon Lisa under the “general matters” retention that we have with Winston and Strawn. 
Since I am back, I am happy to pick this up and work on it with Ed and call upon Lisa only as needed. 
Lisa, please bill your time on this to the “general matters” and not to the GREC Arbitration.    Thank
you.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)


Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone.


NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received
this email in error, please immediately reply to the sender, then delete the email.  Thank you.


________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.
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From: Bielarski, Edward J
To: Locke, Justin M
Subject: FW: MOU power point
Date: Tuesday, March 21, 2017 5:23:05 PM
Attachments: mou 3-23.ppt


Thoughts on financial stuff
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Tuesday, March 21, 2017 5:20 PM
To: Crawford, Margaret A
Subject: MOU power point
 
Magi,
 
Here’s my first try.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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GREC MOU


March 23, 2017











Purpose


			Evidences Parties’ intent to cooperate in good faith to negotiate a definitive agreement


			Not Binding, except for exclusivity, public records section, reservation of rights in PPA and Dispute and abiding by Florida law.











			








			Available Energy vs Delivered Energy





*














Purchase and Sale


			Transaction will provide for sale of Assets, not the Entity


			Assets will be free and clear of encumbrances


			Subject to obtaining third pty approvals


			PPA will be terminated 











*














Price


			$ 750 million paid at closing


			Financed through 30 year utility system bonds


			Subject to termination should the 30-Year US Treasury index increase by 50 bps





 











Cost of Status Quo


Payments to GREC –  $ 1.996 billion 


Assumptions:


  Availability		    95%


  Available Energy	$ 79.15 MWH *


  Generation 		 50,400 MWH’s **


  Delivered Energy	$ 43.00 MWH


  Tax Reimbursement   $ 6.7 mm		





2017 through 2043


*-No escalation


** 5.61% capacity


90% capacity = $ 1.989 billion, 85% capacity = $1.886 billion


*














Cost of Buying/Dismantle


Cost of Status Quo	–  $ 1.996 billion 


Ownership Cost:


Debt Service  		–  $ 1.247 billion 


Replacement Power	–          54 million 


Value of Plant  		–    (     50 million)


Increased GFT		–          47 million 


Total				    $ 1.298 billion	


Savings			    $	 698 million





2018 through 2043


Debt Service is based on 3.5%


Replacement power is for 50,400 MWH a year or running GREC for 20 days a year.


Assume $ 32 a MW escalating at 2% a year.


Value of plant is net of dismantling


Increased GFT is based on City property tax portion


  





90% capacity = $ 1.989 billion, 85% capacity = $1.886 billion


*














Cost of Converting/Running


Cost of Status Quo	–  $ 1.996 billion 


Ownership Cost:


Debt Service  		–  $ 1.247 billion 


Fixed Operating		–        178 million 


Avoided cost Unit 1	–    (   284 million)


Increased GFT		–          47 million 


Total				    $ 1.188 billion	


Savings			    $	 808 million





2018 through 2043


Debt Service is based on 3.5%


35% capacity factor.


Avoided cost includes $ 114 mm in capital, (15 mm) in new cap ex, $ 158 mm in operating costs of Unit 1 ($ 55 a MW vs. $ 39 MW). $ 27 mm in Unit fixed operating costs.


Increased GFT is based on City property tax portion


  





90% capacity = $ 1.989 billion, 85% capacity = $1.886 billion


*














Negotiation & Closing 


			Transaction subject to negotiation and execution of Definitive Agreement


			Begin on or before 


			Use Commercially reasonable efforts


			Agreement no later than 4 mths after Execution date of MOU.


			Closing no later than 3 mths after Execution date of MOU. 











*














Diligence 


			Transaction is subject to customary due diligence


			Reasonable cooperation in process


			Timely access to representatives and assets and third party operator


			GREC has right to attend third pty operator meetings











*














Exclusivity


			Negotiate exclusively w/GRU – 4 mth


			Can’t sell to anyone else


			Can’t discuss w/ anyone else


			Can’t solicite to anyone else


			MOU can’t restrict upstream ownership changes














Public Records





			MOU and Definitive Agreement will be public record


			Process for exempting under Sunshine


			GREC indemnifies GRU for internal costs and hold them harmless


























*














Dispute


			Stay of arbitration upon Commission approval of MOU


			GRU can withhold disputed amounts


			Definitive Agreement must have stay


			Retention Cap of $ 7.4 mm


			GRU refunds GREC excess over Cap


			Closing – full settlement of arbitration 











*














Reservation of Rights


			MOU execution will not impair rights under PPA or claims in the Dispute


			All rights reserved














Miscellaneous


			Laws of Florida rule MOU/ Agreement


			Subject to execution by CCOM


			Must be executed and approved by April 21th














Actions Requested


			Option 1 - CCOM approve MOU.


			Option 2 – CCOM approve MOU by April 1st





 

























From: Bielarski, Edward J
To: Jim Gordon
Cc: Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.; Dennis Duffy; Al Morales
Subject: Re: Response TO Revised MOU
Date: Thursday, March 16, 2017 1:24:23 PM


Jim,


As a further follow up, I think there may be language which would provide GREC
assurance that GRU would only withhold monies in future billings related to billing
"mistakes" (such as math errors) or monies related to amounts already withheld
(such as ramp ups and ramp downs or foregoing of a scheduled outage). GRU is not
looking to withhold the approximately $ 10 million of unavailability amounts (that is
part of a claim in the current arbitration).


If that's acceptable we are left with the remaining issue of the $ 10 million payment
at closing.  I believe your Board ought to consider that payment in conjunction with
the aforementioned more restrictive but reasonable withholding language.


Ed B


Sent from my iPad


On Mar 16, 2017, at 1:01 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Jim,


Thanks for the quick reply.  I understand your Board's position.  However,
as much as you suggest that my counter would give GRU a "blank
check", GREC's counter offer removing GRU's ability to withhold
payments (only in regard to current disputes) gives GREC "carte blanche"
to bill for amounts not allowed under the PPA and leave GRU no recourse
under its current PPA.  If we could tighten up the language (per the
lawyers) in a manner more appealing to both of us, let's do that.


Certainly, GRU is not looking for the withholding provisions as a method
to extent our current disputes.  We only want the ability to continue to
withhold those current items under dispute and in case of billing errors
correct them.


As to the issue of the $ 10 million, I was reluctant bringing up details in
the current venue.  However, it appeared that you didn't understand the
significance of the item as it related to the arbitration.  I feel that it is
connected and I don't see it as a sales allowance as much as I see it as a
final settlement on the arbitration.


In summary, I'd like to speak with my attorneys on options surrounding
the $ 7 mm and the withholding issues.


If GREC will not acquiesce on the $ 10 million final settlement, GRU will
be forced to keep the arbitration going and not place a pause on the
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proceedings.


Ed B


Sent from my iPad


On Mar 16, 2017, at 12:04 PM, Jim Gordon <jgordon@emienergy.com>
wrote:


Ed,
  We have reviewed your latest response and although we simply
disagree with your claims on Available Energy payments, I do not
believe it would  be fruitful or constructive to debate that point
here…if we are unable to conclude a deal, GRU will have retained
all of its rights and your claims would be ultimately decided by a
legal process that is underway.
Let me explain to you how our Board looks at this – they are willing
to transact at the price/terms we sent to you in our last MOU draft,
and your ask of an additional $10 mm payment, which is effectively
an ask for a purchase price reduction doesn’t work for my Board.
Your ask that you keep the ability to continue to withhold payments
from us under the PPA basically gives you a blank check. In your
construct, you could withhold millions of dollars more between now
and Closing and try and have us eat that additional cost…we don’t
think that is reasonable or workable.
   
  My Board is beginning to wonder if you feel conflicted, in that, you
are not sure if you want to transact a fair and durable deal or if you
just want to maintain and exercise undue leverage that is destined to
ultimately unravel your acquisition of the GREC facility. It is
imperative that, if both of us are going to commit the significant
time and resources required for this transaction that it be in a
constructive climate. Again, if the the transaction does not close,
neither of us will have given up any of our rights under the PPA and
we will then return to litigation. Those  are the conditions that will
ultimately ensure the significant benefits you have identified through
a GREC acquisition will accrue to the Citizens of Gainesville and
the region.
  Let me know if you want to move forward under the MOU that we
provided to you yesterday.
Sincerely, 
Jim
    



mailto:jgordon@emienergy.com






From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: FW: Revision to first MOU
Date: Friday, March 03, 2017 4:56:52 PM
Attachments: grec mou rev 2 - final.docx


Mayor, Commissioners and UAB members;
 
I have attached my latest correspondence with Mr. Gordon, in which I’ve revised our MOU.  I’ve
offered some context to our position as well.  The MOU remains a non-binding, unexecuted offer,
unless Mr. Gordon signs it, I sign it after which time the UAB must either recommend it or not and
than the City Commissioner may approve it or not.  Even if the City Commission were to approve it
the MOU will still be legally non-binding.  The purpose is to set the framework for the final
negotiation of a binding, executed contract for the purchase and sale of the GREC Facility, along
with the PPA termination.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Friday, March 03, 2017 4:49 PM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Revision to first MOU
 
Jim,
 
As you are probably aware the MOU is public and on Wednesday and Thursday of this week I spoke
to the Utility Advisory Board and the City Commission, respectively about the contents of the MOU. 
I thought the discussions were productive and supportive.  There is a lot for the general public to
absorb.  I do believe that many are looking forward to moving the process further.  Toward that end,
my team and I have reviewed the MOU and made some changes, which are contained in the
attached revised MOU.
 
I’d like you to understand a little more about the motivations and concepts behind our development
of the  9 sections of the MOU and why they are so important to GRU and its customers:
 


1.        We have crafted a MOU in the context of an asset purchase and sale for several reasons. 
First, the due diligence required on our part to gain adequate and reasonable comfort in an
alternate scenario such as an entity purchase would be quite extensive (We had originally
thought that an entity purchase might be an option to consider).  Secondly, the various
operating permits, such as the Title V Air Permit can be easily and expeditiously transferred
under either option.  Finally, the concept of the City of Gainesville, doing business as GRU
buying a taxable entity, such as GREC would impose more risk than we’d be willing to
accept.  As a result, we feel strongly about conducting this transaction as an asset purchase.
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the total interest costrate assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced proportionately by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party may terminate the purchase/sale.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU GREC.  The Parties will use best commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten seven (107) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA. ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two no longer than five (52) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on any claims and counterclaims those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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2.        We have offered $ 750 million under the MOU, based on our analysis of current market
conditions.  It is customary in transactions of this type to monetize the risk of future market
swings in the manner contained in the MOU.  GRU is an established AA rated municipal
utility, with a long-established history of financial performance.  As a result, we believe that
overall market conditions will impact future interest rates not GRU or GREC.  Therefore,
whether GRU or any other entity would buy the GREC facility the potential buyer would be
asking for the same type of protection (such as monetizing the risk in the form of purchase
price adjustment).  That said, we have modified the proportionate concept to a direct dollar
impact for a direct interest rate increase.  We have also given either party an ability to
terminate based on that impact.


3.        Given the fact that GRU has taken the lead in developing the MOU, we thought it would be
appropriate to have GREC take the lead in the proposed asset purchase agreement.  In that
regard, commercially reasonable efforts better reflect GRU’s expectations of the required
efforts to complete negotiations towards a definitive agreement.


4.        The concept of diligence in this transaction has remained unchanged and is a core construct
of the MOU.


5.        Upon reflection, 10 months of exclusivity is rather long and my team has decided on a more
modest 7 month period.


6.        Obviously, the whole concept of Public Records and Confidentiality is important to this
MOU.  However, after review we recognized that parties to the Transaction may not be the
parties to the MOU and that we need to remove that sentence, which quite frankly doesn’t
make sense in the context.


7.        We believe the MOU, if executed shall not impact any pending motions or pending claims or
counterclaims under the current arbitration. 


8.        We have made a minor wordsmithing change to the parties Reservation of Rights, which
again is a core construct of the MOU.


9.        We have written the MOU to be governed by the laws of the State of Florida.


Let me say that I am looking forward to your execution of this MOU.  I believe that both GRU and
GREC will be favorably impacted by the execution of this MOU, the resulting contract and a
purchase and sale of the biomass facility.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Bielarski, Edward J
To: Cottle, Lisa A.; Mccarty, Rich; Shalley, Nicolle M.; Hinton, Paula W.
Subject: RE: Draft MOU - v2
Date: Friday, March 03, 2017 12:37:27 PM
Attachments: mou re purchase of biomass facility - v2.docx


FYI


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: Cottle, Lisa A. [mailto:LCottle@winston.com]
Sent: Friday, March 03, 2017 11:21 AM
To: McCarty, Rich; Shalley, Nicolle M.; Hinton, Paula W.
Cc: Bielarski, Edward J
Subject: RE: Draft MOU - v2


I don't have the newest version, but my understanding was the same as Nicolle describes below.  The
stay we agreed to so far is just to get to an MOU.  I don't think you need to address that short stay in
the MOU at all.  I'm happy to review the MOU if someone sends it to me.  I only have the version that
we worked on last week.  For some reason it did not come through with Paula's email earlier today.


Lisa


-----Original Message-----
From: McCarty, Rich
Sent: Friday, March 03, 2017 8:08 AM
To: Shalley, Nicolle M. <shalleynm@cityofgainesville.org>; Hinton, Paula W. <PHinton@winston.com>
Cc: Bielarski, Edward J <BielarskiEJ@gru.com>; Cottle, Lisa A. <LCottle@winston.com>; McCarty, Rich
<RMcCarty@winston.com>
Subject: RE: Draft MOU - v2


Nicolle,


I tried giving you a call in regards to your email.  I am available to discuss what was agreed to if I can
help dispel any confusion.  My direct line is 713.651.2640.


Rich


Rich McCarty
Associate                    
Winston & Strawn LLP
T: +1 (713) 651-2600
D: +1 (713) 651-2640
F: +1 (713) 651-2700
http://www.winston.com


-----Original Message-----
From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Friday, March 03, 2017 9:28 AM
To: Hinton, Paula W. <PHinton@winston.com>
Cc: Bielarski, Edward J <BielarskiEJ@gru.com>; McCarty, Rich <RMcCarty@winston.com>; Cottle, Lisa
A. <LCottle@winston.com>
Subject: Re: Draft MOU - v2
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the total interest costrate assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced proportionately by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party may terminate the purchase/sale.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU GREC.  The Parties will use best commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten seven (107) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA. ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two no longer than five (52) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions or pending claims/counterclaims that may be decided by Summary Judgment in the Dispute and to that end shall have no effect on any claims and counterclaims those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.   This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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Hello all - I think there is some confusion (which may be solely on my end?) - but my understanding is
that what Paula worked on is a brief, very limited scope stay to allow the parties to get to a signed
MOU. In contrast, the language in the draft MOU (which won't become effective until CCOM approval) is
intended to allow a longer, broader stay of non-SJ matters to allow the parties to get to a signed
agreement.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (office phone)


On Mar 3, 2017, at 9:15 AM, Hinton, Paula W.
<PHinton@winston.com<mailto:PHinton@winston.com>> wrote:


Okay, got it open.  It should say that the only items stayed are the “conduct of depositions and the
expert report deadlines if and when approval of the MOU is obtained from the Commission and the
Advisory Board”.


There are applications for subpoenas pending too that are not technically motions so we want to say
what is stayed….thanks all..copying Rich here too who worked with me on the language with Phelan.


Paula W. Hinton


Partner


T: +1 (713) 651-2600


D: (713) 651-2663


M: (713) 504-6530


M: (832) 202-8648
F: (713) 651-2700


www.winston.com<http://www.winston.com/>


<image003.jpg>


From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Thursday, March 02, 2017 6:31 PM
To: Bielarski, Edward J <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
Cc: Hinton, Paula W. <PHinton@winston.com<mailto:PHinton@winston.com>>
Subject: Draft MOU - v2


Hello Ed – Per our discussion.  After Paula has reviewed Section 7, feel free to transmit.  Remember to
include the City Commission on your transmittal email to GREC, as that seemed to be their direction
today.


Hello Paula – Please review Section 7 to confirm whether it is consistent with our earlier discussion, if
not, please revise accordingly.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)


Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone.
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NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received
this email in error, please immediately reply to the sender, then delete the email.  Thank you.


________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.








From: Shalley, Nicolle M.
To: Bielarski, Edward J
Cc: Hinton, Paula W.
Subject: Draft MOU - v2
Date: Thursday, March 02, 2017 7:30:45 PM
Attachments: mou re purchase of biomass facility - v2.docx


Hello Ed – Per our discussion.  After Paula has reviewed Section 7, feel free to transmit.  Remember
to include the City Commission on your transmittal email to GREC, as that seemed to be their
direction today.  
 
Hello Paula – Please review Section 7 to confirm whether it is consistent with our earlier discussion,
if not, please revise accordingly.
 
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.  If you have
received this email in error, please immediately reply to the sender, then delete the email.  Thank
you.  
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the total interest costrate assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced proportionately by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party may terminate the purchase/sale.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU GREC.  The Parties will use best commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten seven (107) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA. ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two no longer than five (52) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions or pending claims/counterclaims that may be decided by Summary Judgment in the Dispute and to that end shall have no effect on any claims and counterclaims those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.   This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Ray Washington
To: Citycomm
Cc: Dl_utility Advisory Board; Bielarski, Edward J; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Holt,


Carlos L; Nathan Crabbe; Andrew Caplan; Acr4peace@gmail.com; Perryclawson80@gmail.com;
Voteforward17@gmail.com; Electsheryleddie@gmail.com; "Davidarreola1@gmail.com"; Tv20 News;
Smith,forrest S


Subject: GREC Due Diligence -- the Biggest Potential Purchase in Gainesville History -- and the Public Debate
Date: Thursday, February 23, 2017 9:06:03 AM


Commissioners (and others copied by me or by others):
 
As some, most or all of you know, earlier this week I sent each
City Commissioner an email -- one of several emails I have sent
recently attempting to make the point that it is not possible to
do adequate due diligence in deciding whether or not to buy
down the GREC contract and acquire the GREC generating
plant without first:
 
(1) Obtaining from GREC crucial records relating to the
plant's construction, repair, operation and maintenance.
(Much such crucial information has not been provided by
GREC, and may never be provided as a result of the decision to
have the arbitrator address certain contested issues by summary
judgment, which decision has resulted -- as it resulted in the
2013 arbitration -- in GREC being relieved of meeting
arbitration discovery obligations, which it may never be required
to meet the Commission makes a decision to buy out GREC's
speculators before GRU General Manager Ed Bielarski and
outside counsel Winston & Strawn have taken GRU's arbitration
claims to a full-fledged arbitration hearing. One of GRU's
claims, not likely to be resolved short of a full-fledged hearing,
is its claim that GREC has materially breached its Power
Purchase Agreement, entitling GRU to declare the PPA void.) 
 
(2) Asking questions about indicia of fraud and, if those
questions are not satisfactorily answered, proceeding with a
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more formalized investigation aimed at resolving those
questions. (Proof of fraud that would have the effect of
reducing GRU's obligations under the GREC PPA also would
have the effect of reducing what would be considered a
reasonable price for buying down the GREC contract, the result
potentially being hundreds of millions of dollars in purchase
payment and an opportunity for Gainesville residents and GRU
customers that would be lost forever if a buy down/purchase
proceeds without this form of due diligence.)
 
As some of you know, the City's ability to pursue fraud actions
directly related the Power Purchase Agreement was lost on May
7, 2013 as a result of the City's failure to explore indicia of fraud
related to the GREC PPA before the statute of limitations
expired.  Some of you may remember the appearance of GREC
President Jim Gordon and his legal counsel David Dee before
the Commission in December 2012 to encourage the
Commission to settle the Gainesville Citizens Care lawsuit.  You
may also remember skepticism expressed by some
commissioners, including Commissioner Hinson-Rawls, who
asked of Mr. Gordon and Mr. Dee, something like:  "If there has
been a violation of the Sunshine Law that would void the PPA,
what is to stop someone else from going to Court and seeking
to void it after we settle with Gainesville Citizens Care?"  Mr.
Dee’s answer, on behalf of Mr. Gordon, was something like,
"Well that is a risk, but a slight risk, and one that will be
eliminated in four or five months."  Mr. Dee was referring to the
four year fraud statute of limitations, which would cut off the
ability of GRU customers to sue to have the PPA voided based
on fraud in the inducement. Ironically, at the public hearing held
in January 2013 as a condition of the GREC settlement, Mr.







Dee, after consulting with Mr. Gordon, in answer to a citizen
question provided clear evidence of PPA fraud in the
inducement – the details of which I repeated yet again at a City
Commission meeting last month -- but the City Commission at
that time was unwilling to pursue the evidence. If fraud in the
inducement as to the PPA had been pled before May 17, 2013,
the City might not be in the position it is in today regarding the
GREC PPA.
 
As some of you may know, the City's ability to pursue fraud
actions directly related the Equitable Adjustment settlement was
lost as of May 7, 2015 upon the expiration of the fraud statute of
limitations.  In late 2014 I brought just acquired evidence
of fraud in the inducement relating to equitable adjustment
settlement to the attention of then GRU General Manager Kathy
Viehe. Subsequently Ms. Viehe and I met in Commissioner
Carter’s office at City Hall with City Attorney Shalley, who
discouraged further inquiry. At a followup meeting at City Hall
Ms. Shalley made further argument against pursuing the new
evidence of fraud in the inducement of the equitable adjustment
settlement, suggesting that GREC had not been alone in the
fraud, and the matter was dropped.  (When I brought this up at
a later City Commission meeting, Ms. Viehe distanced herself
from the decision not to pursue the equitable adjustment indicia
of fraud, indicating that although she appreciated the
information, her view was not dispositive as she was not an
attorney.) If such indicia of fraud had been pursued and the
City’s rights preserved before May 17, 2015, the City might not
be in the position it is in today regarding the GREC Equitable
Adjustment obligation.
 
As some of you may know, the fraud statute of limitations







related to the June 30, 2011 "Consent and Agreement" -- which
Ms. Shalley has maintained was not discovered until the Fall of
2013 -- will not run until the Fall of 2017. Unfortunately for
Gainesville residents and GRU customers the majority of the
members of this Commission have demonstrated, in my view, an
unseemly willingness, if not eagerness, to move toward a buy
down of the GREC contract and purchase of the GREC plant
without any due diligence aimed at exploring indicia of Consent
and Agreement fraud in the inducement that if pursued to the
point of obtaining legally admissible (i.e., forensic) evidence
could be used to preserve GRU’s rights before another state of
limitations passes.
 
As I wrote each of you in an email earlier this week – an email
not responded to, as prior emails about indicia of GREC fraud
in the inducement and indicia of GREC fraud or impropriety in
the performance have not been responded to -- last Thursday I
received what seems to have been inaccurate information that
three members of the Commission in that afternoon's meeting
had expressed interest in following up on indicia of GREC fraud
as part of GREC purchase due diligence. That inaccurate
information  prompted me to make a brief (and apparently
unwelcome) appearance at the evening part of the meeting to try
to gauge Commission interest in person, and to at the same time
express support for moving forward with exploration of a
possible purchase provided that the Commission did not
interfere with Mr. Bielarski’s ability to do due diligence in all
respects.  
 
As I wrote, review this week of the transcript of the afternoon
session of Commission meeting, it appeared that although
Commissioners Goston and Carter had made a statement of







interest in exploring indicia of fraud and impropriety
information that if explored might result in significant benefit to
GRU customers, what I had understood to have been
a statement of interest by Commissioner Chase turned out to
have been made in the context of wanting to discredit such
information, whatever it might turn out to be. I asked
Commissioner Chase to let me know if I had misread his intent,
and if he in fact would support exploration of still actionable
indicia of GREC fraud before the statute of limitations had
expired.  Two days have passed without Commissioner Chase
having corrected my understanding of his intent.
 
Without an indication that at least three commissioners see due
diligence as I see it, circulating white papers of the sort I hoped
would make a difference seems to be a fool's errand best
postponed until after the outcomes of the City Commission
elections are known. Whether much stands to be accomplished
even then remains to be seen. I have been disappointed to know
that Commissioner Helen Warren in her re-election race, and
some candidates in the two other races, have adopted essentially
the same talking points that some of you have expressed as
justification for buying down the GREC contract and
purchasing the GREC plant without first pursuing further
inquiry into indicia of GREC fraud. 
 
These talking points – expressed, I believe, by candidates
Warren, Arreola and Ward -- are:
 
1. "Navigant Consulting already has performed a forensic audit."
 
or, if that inaccurate statement is challenged,
 
2. "Navigant Consulting had direction to go wherever the







evidence led, and would have recommended a forensic audit if
they had discovered any evidence of fraud or wrongdoing."
 
The underlined portion of the talking point is true to the extent
that "had direction" refers to an aspirational statement
articulated from the dais by a couple of Commissioners, which
was not adopted by the Commission as a body, and which may
or may not have been communicated by Commissioners in their
private meetings with Navigant.
 
All of the non-underlined portion of the talking point may or
may not be true. What Navigant Consulting would have done if
it had discovered evidence of fraud is a matter of conjecture. 
Navigant in its report did in fact state that it did not identify
indications of wrongdoing that would have voided the Power
Purchase Agreement. That much is true. But what Navigant did
or did not identify begs the question of what Navigant
reasonably could have identified in any event, given the
limitations of the Navigant review as it unfolded. 
 
As some of you know, after the City Commission in 2014 chose
Navigant, Navigant PI's met privately with the then City Auditor
Brent Godshalk, who had consulted with Ms. Shalley in the
creation of the Navigant contract, and with then commissioners
for "direction" and "guidance" as Navigant characterized it in its
report.  Presumably, the Navigant review that
followed was consistent with the "direction" and
"guidance" given in the private meetings. I envision a Venn
diagram in which the focus was determined to be the area of
review that reflected what Mr. Godshalk/Ms.
Shalley and Commissioners in their private sessions guided and
directed.
 







The public doesn't know what was said during those private
sessions. Some members of the public, and some members of
the Commission, do know what happened afterwards, which
suggests limitations of the nature of review actually carried out.
 
Below I restate and expand upon what I have previously written
you (without response):
 
As some of you may know, the RFP on whose basis Navigant
was retained – drafted by the City Attorney’s office after then
City Commissioner Lauren Poe’s proposed $25,000 cost cap was
rejected -- was circulated without language I and others had
requested: specifically that there be investigation and review of
irregularities in the biomass Power Purchase Agreement
procurement, negotiation, interpretation and implementation
process. 
 
As some of you may know, the RFP objectives as drafted by the
City Auditor in consultation with the City Attorney directed
proposers to focus not on GREC irregularities but on
“institutional controls” that could be “implemented that would help avoid
the management discrepancies of the past and help strengthen the working
relationship between GRU management and the City Commission.”
 
As some of you may know, during the bid evaluation process,
before the City Commission made its bid selection, the City
Commission disqualified the most extensive review proposal --
submitted by the Atlanta firm of Windham Brannon, which
proposed a true forensic audit was removed from consideration
on the advice of the City Auditor and City Finance Director, in
consultation with the City Attorney. Windham-Brannon’s
debarment was recommended to the Commission on the basis
of an alleged violation of "blackout period" communications







ban. Specifically Windham Brannon's lead proposer had sent a
letter advising that Windham Brannon's price should be
considered a cap, and that if less work was required by the
Commission -- presumably because the Commission did not
want an actual forensic audit -- the pricing would be less.
 
As some of you may know, the Navigant’s proposal was less
expansive in its scope than the other proposals, and unlike
competing proposals did not include the involvement of
attorneys who could make legal determinations as to whether
identified evidence of impropriety or potential wrongdoing was
sufficient to call into question the validity of the GREC PPA
and subsequent Equitable Adjustment.
 
As some of you may know, Navigant in its initial proposal did
include substantial involvement of a retired Florida FBI
investigator and FBI investigations supervisor working for
Navigant in Tampa. (After Navigant's proposal was selected, and
after members of the Navigant team met privately with the City
Auditor and individual City Commissioners for “guidance” and
“oversight,” Navigant conducted its review without participation
of the former FBI investigator and manager, though it was not
requested by Mr. Godshalk to reduce its billed amount.)
 
As some of you may know, Navigant included in its initial
proposal, utilization of proprietary Navigant software designed
to determine whether GRU electronic records had been altered
or deleted, and by whom. (After Navigant's proposal was
selected, and after members of the Navigant team met privately
with the City Auditor and individual City Commissioners for
“guidance” and “oversight,” Navigant conducted its review
without using the proprietary software necessary for







evaluating the completeness and validity of electronic records
reviewed, though it was not requested by Mr. Godshalk to
reduce its bid amount.)
 
As some of you may know, during the Navigant contracting
process GRU's then General Manager Kathy Viehe, sent out a
directive partially responding to a request I made to the City
Commission for a directive to GRU employees not to destroy
GRU or City records until further notice.
 
As some of you may know, Ms. Viehe, following consultation
with Mr. Stanton and the City Attorney's office, rejected my
request that GRU personnel and those with access to GREC-
related records and information be directed not only not to
destroy records, but also be tasked with the affirmative duty
to create a written report of what GREC records actually had
been or were destroyed, and when and under what
circumstances. (As some of you may also know, it would be later
established that before and during the Navigant
review, electronic records were routinely destroyed by GRU
employees, without higher level review, and with advice from the
City Attorney’s office that when a GRU employee's electronic
storage capacity had been reached electronic records could be
deleted as needed at the discretion of the employee without
communicating the action to the City Attorney's office or GRU
management.)
 
As some of you may know, Ms. Viehe, following consultation
with Mr. Stanton and the City Attorney's office, rejected my
request that laptops, hard drives and other electronic storage
devices controlled by GRU personnel be ordered to remain on
the GRU premises until the completion of the review.  (As some







of you may also know it would be later established that during
the review hard drives were removed from GRU and that Mr.
Stanton and others in brought laptops to and from GRU.)
 
As some of you may know, after Navigant’s binding proposal
was accepted by the City Commission on the recommendation
of Mr. Godshalk  – but prior to the City Attorney’s office and
Navigant was aware – I made the City Commission aware that in
the Spring 2013 Navigant had represented GREC before the
Federal Energy Regulatory Commission. Navigant had provided
FERC with the names of every person or entity that had
ownership interests in GREC. Navigant’s filing on behalf of
GREC came at the same time that GRU was in arbitration with
GREC over the issue of GREC ownership. The arbitration, as a
result of GREC’s refusal to provide GRU with complete
information about who actually owned GREC, had been forced
to arbitrate with pleadings identifying GREC’s unknown owners
as “JOHN DOES NOS. 1-25.” Thus, Navigant, at the very
same time the City was in arbitration with GREC over the issue
of ownership, was in possession of information that GREC
refused to provide the City (and in fact has never provided the
City. This conflict was not fully explained by Navigant.
 
As some of you may know, the Commission, as a result of my
having presented the Commission with information about
Navigant’s conflict of interest, and having requested a legal
prophylaxis, the City Attorney was directed to ask GREC to sign
a waiver freeing Navigant from conflict of interest restrictions
that could limit Navigant’s ability to perform a complete
independent review for GRU.  The City Attorney instead
decided, without City Commission approval (though possibly
with private approval from a majority of the members of the







Commission) not to ask GREC for a waiver, but instead to
negotiate with Navigant for contract language that would allow
the City to deprive Navigant of full payment to the extent that
the City, before it made final payment to Navigant, was able to
establish that Navigant had performed substandard work.
Substandard work, among other things, presumably would have
included substandard work resulting from a conflict of interest
that had prevented Navigant from materially fulfilling its duties
to GRU under the contract (as those duties had been defined in
private meetings with the City Auditor and individual City
Commissioners).
 
(As some of you may know, after the Navigant report was
completed, citizens discovered another possible Navigant-
GREC conflict. In the Summer of 2008 Albert Morales, now
GREC’s Chief Financial Officer and its asset manager -- that is,
manager of the GREC PPA, GREC’s only significant asset --
was engaged by Navigant Consulting Inc. to provide
consultation services for a report on biomass/renewable energy
potential as part of a Navigant report released August 6, 2008.
Less than two weeks after that Navigant report was issued, while
GRU’s then officials  -- all now resigned, fired or retired -- were
attempting to negotiate a PPA with Nacogdoches Power LLC, a
new entity a new entity, Gainesville Renewable Energy Center
LLC, was incorporated by Nacogdoches President Jim Gordon
and other energy speculators. With Mr. Morales' guidance,
Nacogdoches’ assets were put beyond the reach of GRU, and
Mr. Morales became part of the team negotiating with GRU as
“GREC.”)
 
As some of you may know, after Navigant and the City executed
the 2014 Navigant investigative review contract, members of the







Navigant team began meeting and communicating privately with
the City Auditor and individual City Commissioners, who under
Navigant’s stated understanding of the contract, were to provide
Navigant with “guidance” and “oversight.” Following some of
these meetings and communications Navigant began its review
of GRU and City records review by asking GRU and the City to
provide specified categories of hard copy and electronic records
that GRU and the City deemed relevant to the category of
records requested.
As some of you may also know, Navigant, going into its review,
engaged in discussions/interactions with GREC President Jim
Gordon and GREC Chief Financial Officer Al Morales for the
purpose of coordinating efforts and obtaining information.
Navigant did not keep notes of these communications and did
not refer to them in its final report to the City and GRU.
 
As some of you may know, Navigant in its review was
unsuccessful in its attempts to interview former Gainesville
Mayor (May 2004-May 2010) Pegeen Hanrahan and former
GRU General Manager (February 2006-March 2008) Karen
Johnson. These individuals asked for a list of questions/topics
prior to agreeing to being interviewed. Navigant did not
interview them, and did not refer in its final report to its
attempts to interview them.
 
As some of you may know, Navigant contacted and reached an
agreement to conduct a home interview with former GRU
Assistant General Manager Ed Regan (who in 2008, together
with then private consultant John Stanton, had reweighted the
biomass RFP evaluative metrics, resulting in the Nacogdoches
proposal moving from the bottom to the top of the short list,
and who, after Mr. Stanton was hired as GRU Assistant General







Manager for Energy Supply, teamed up with him as co-lead
negotiator of the GREC PPA). Navigant did not interview Mr.
Regan and did not refer in its final report to its attempts to
interview him.
 
As some of you may know Navigant attempted to set up an
interview with former GRU Chief Financial Officer Jennifer
Hunt. (Ms. Hunt had been excluded from the GREC PPA
negotiating process, but three years later had been directed by
former GRU General Manager Hunzinger in 2011 to sign the
$100-million-plus  equitable adjustment settlement agreement.
Ms. Hunt, after a long career at GRU, had resigned from GRU
in 2013, just before the first GREC invoices arrived at GRU to
be paid.) If a Navigant interview with Ms. Hunt took place,
neither it nor attempts to interview Ms. Hunt were referenced in
its final report.
 
As some of you may know, Navigant had discussions with
former Gainesville Assistant City Attorney Manasco. (Mr.
Manasco had signed the April 29, 2009 GREC PPA. He had
signed the March 16, 2011 equitable adjustment. He had also
signed the June 30, 2011 Consent and Agreement, a document
made ten amendments to the GREC PPA, some unrelated to
GREC financing needs, and gave up GRU's right to take
possession of and operate the GREC plant for the cost of
paying off GRU’s lenders, an option that had been represented
to the City Commission when it ratified the GREC PPA in
2009).  Mr. Manasco told Navigant he preferred to meet
Navigant reviewers at his house and was concerned about the
last meeting he had had with Gainesville Assistant City Attorney
Liz Waratuke and Gainesville Outside Counsel Tim McDermott.
Mr. McDermott had recommended that the City proceed with







legal action against GREC based on unauthorized signing of the
equitable adjustment settlement agreement. Mr. McDermott’s
recommendation had been overridden by City Attorney Nicolle
Shalley. A few months later the fraud statute as it applied to the
equitable adjustment expired. Navigant in its report made no
reference to its communications with Mr. Manasco.
As some of you may know, Navigant had discussions with
former Gainesville City Attorney Marion Radson, on whose
watch the GREC PPA, Equitable Adjustment and Consent and
Agreement all were executed. Navigant in its report made no
reference to its communications with Mr. Radson. 
 


I am sending this email to each of you Commissioners, and, also,
this time, I am copying it to other potentially affected or
interested persons, in part because misstatements about the
scope and significance of the Navigant Report have been
expressed, circulated and repeated by some members of current
City Commission and by some City Commission candidates.
 These same Commissioners and candidates – you know who
you are – seem to want to move forward with the expenditure of
hundreds of millions of dollars of public funds and future
commitments without first insisting upon reasonable due
diligence, with motivations only they know, if they know.


I have not spent the better part of this evening writing this long
email because I want to condemn those who have made
misstatements about the Navigant report, or about the GREC
contract, or about anything else. No one has perfect knowledge. 
I have made misstatements of my own. And my purpose is not
to suggest improper motivations. I assume the motivations at
play here are varied, and in most cases sincere. I have written
this, as I have written a number of communications recently,







because a decision will soon be made that, in my view, will have
a huge impact on the quality of life in Gainesville going forward.
 There has been too little informed public debate in the past.
The more public debate that occurs in the months ahead, the
better for all of us.


 








From: Kalidindi, Yamini
To: Locke, Justin M; Bielarski, Edward J
Cc: Byrne, Daniel; Toporek, Jill ; Chapman, Andrew
Subject: GREC Analysis
Date: Wednesday, March 01, 2017 4:56:45 PM
Attachments: grec analysis_3.01.17.pdf


Ed and Justin,
 
Please find attached a presentation outlining the latest GREC buyout analysis. Please note that results
of the analysis are preliminary and subject to change as we receive updated information from GRU. A
full list of assumptions used in the analysis is included on page 2 of the presentation. The analysis
shows a broad range of outcomes based on a number of variables, including the purchase price, and
we encourage GRU to evaluate this full spectrum of results.
 
Whereas in our previous discussions we focused heavily on the discounted cash flow approach and
aggregate NPV savings, the attached analysis focuses on determining the annual cost savings to GRU
between remaining in the GREC PPA and purchasing the GREC plant, including any ongoing
maintenance and other costs on the GREC property post buyout.
 
Assuming a $700mm purchase price, 95% plant availability, and debt financing the purchase price with
an assumed 3.50% GRU cost of capital, we estimate the potential net benefit to GRU could be
$453mm in present value savings as further detailed in pages 6-8 of the presentation. In an attempt to
further quantify the impact of the buyout on GRU and its balance sheet, the presentation also analyzes
the impact of the buyout on current adjusted debt service coverage assuming a full debt financing of
the purchase price. Page 12 discusses the results of this analysis in further detail. That said, the
results discussed above represent just one of many outcomes and to provide a range of possibilities,
we looked at various sensitivities based on plant availability, GRU’s cost of capital and GREC purchase
price. Pages 9-10 lay out the results of these sensitivities.
 
As always, we welcome the opportunity to discuss this presentation in more detail and update
assumptions used in the analysis to best reflect the impact to GRU. Please feel free to reach out to the
team with any questions.
  
Best,
GS Team
 
 
Yamini Kalidindi
Public Sector & Infrastructure                Goldman                  
Investment Banking Division                Sachs
 
200 West Street | 30th Floor | New York, NY 10282
Tel: 212.902.6487 | Fax: 917.977.4804
Email: yamini.kalidindi@gs.com
 
 


  ________________________________  


See the http://www.gs.com/disclaimer/afg/ for important information regarding this message and your reliance on information contained
in it. This message may contain information that is confidential or privileged. If you are not the intended recipient, please advise the
sender immediately and delete this message. See the http://www.gs.com/disclaimer/email/ for further information on confidentiality and
the risks inherent in electronic communication. 
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Goldman Sachs does not provide accounting, tax, or legal advice.  Notwithstanding anything in this document to the contrary, and except as required to enable 
compliance with applicable securities law, you (and each of your employees, representatives, and other agents) may disclose to any and all persons the US federal 
income and state tax treatment and tax structure of the transaction and all materials of any kind (including tax opinions and other tax analyses) that are provided to 
you relating to such tax treatment and tax structure, without Goldman Sachs imposing any limitation of any kind.
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Public Sector and Infrastructure Banking Disclaimers



Goldman Sachs Is Not Acting as a Municipal Advisor 



Goldman, Sachs & Co. (“Goldman Sachs“) is providing the information contained in this document in reliance on the exemption from the definition of municipal advisor in Section 
15Ba1-1(d)(3)(vi) of the Securities Exchange Act of 1934, as amended (the “Act”).  The information contained herein is for discussion purposes only in anticipation of serving as 
underwriter to the Gainesville Regional Utilities (the “Issuer”) . The primary role of Goldman Sachs, as an underwriter, is to purchase securities, for resale to investors, in an arm’s-
length commercial transaction between the Issuer and Goldman Sachs and Goldman Sachs will act is its own interest and has financial and other interests that differ from those of the 
Issuer. Goldman Sachs is not acting as a municipal advisor, financial advisor or fiduciary to the Issuer or any other person or entity and does not owe a fiduciary duty to the Issuer or 
any other person or entity with respect to the information contained herein. Prior to taking any actions contemplated herein, the Issuer should consult with its own financial and/or 
municipal, legal, accounting, tax and other advisors, as applicable, to the extent it deems appropriate. If the Issuer would like a municipal advisor in this transaction that has legal 
fiduciary duties to the Issuer, then the Issuer is free to engage a municipal advisor to serve in that capacity.  This material is not a commitment by the Issuer or Goldman Sachs to 
undertake any transaction contemplated herein. 



Investment Banking Division Communication 



This communication, and any accompanying information, has been prepared by the Investment Banking Division of Goldman Sachs for your information only and is not a product of 
the research departments of Goldman Sachs. All materials, including proposed terms and conditions, are indicative and for discussion purposes only. Finalized terms and conditions 
are subject to further discussion and negotiation. Any opinions expressed are our present opinions only and Goldman Sachs is under no obligation to update those opinions. All 
information, including any price indications provided is supplied in good faith based on information which we believe, but do not guarantee, to be accurate or complete; we are not 
responsible for errors or omissions contained therein. Certain transactions, including those involving derivatives, give rise to substantial risk and are not suitable for all investors. 
Goldman Sachs does not provide accounting, tax or legal advice; however, you should be aware that any proposed indicative transaction could have accounting, tax, legal or other 
implications that should be discussed with your advisors and /or counsel. Certain provided information may be based on Goldman Sachs' own good faith understanding of the 
application of certain accounting rules as they apply to qualifying hedges and non-hedging derivatives. Goldman Sachs makes no representation as to whether its understanding of 
certain accounting rules is correct and, by providing such information, is not providing you with any accounting advice, including, without limitation, any advice regarding the 
appropriateness of hedge accounting for a particular derivative transaction or the potential income statement impact of such derivative transaction or the analyzed portfolio of 
transactions. In addition, we mutually agree that, subject to applicable law, you may disclose any and all aspects of any potential transaction or structure described herein that are 
necessary to support any U.S. federal income tax benefits, without Goldman Sachs imposing any limitation of any kind. We are under no obligation to extend, renew or otherwise 
restructure any proposed indicative transaction. All information provided was supplied in good faith based on information which we believe, but do not guarantee, to be accurate or 
complete; however, we are not responsible for errors or omissions that may occur. Further information regarding this material may be obtained upon request.



General Statement of Distribution Principles



Goldman Sachs is committed to managing securities offerings such that our clients are treated fairly and to conducting our business with integrity and according to proper standards.  
Our policy is that the pricing of book-built securities offerings and allocations to investors should be transparent to the issuer or seller(s), consistent with our responsibilities to our 
investing clients.  We will endeavor to make available to the issuer or seller(s) relevant information to make its own, independent decision with respect to the price, structure, timing 
and other terms of the offering.  The investors to whom we allocate securities may also be clients of Goldman Sachs or have other relationships with the firm.  To the extent that actual 
or potential conflicts arise between the interests of such investors and those of the issuer or seller(s), we will endeavor in good faith to manage such conflicts fairly.  We will not make 
allocations as an inducement for the payment of excessive compensation in respect of unrelated services, in consideration of the past or future award of corporate finance business, or 
expressly or implicitly conditional upon the receipt of other orders for investments or the purchase of other services.  Where we underwrite an offering or otherwise guarantee a price in 
connection with an offering, we will take into account our prudential responsibilities to manage our risk properly when determining allocations and their manner and timing.
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Assumptions for GREC Buyout Analysis



Assumptions



Plant Assumptions
Capacity (MW) 102.5
Availability Factor 95%
Fixed O&M ($/MWh) $23.00
Non-Fuel Energy Charge ($/MWh) $56.15 
2016 Property Tax $6,655,000
Property Tax Growth (1.00)%
GRU Post Buyout Cost Assumptions
Fixed O&M1 $6,000,000
Property Tax1 $1,200,000
Term
PPA End Date 12/31/2043
PV/Analysis Date 12/31/2016
PV Assumptions
GRU Discount Rate 3.50%
GREC Buyout Financing Assumptions
Purchase Price $500mm - $1,100mm
Cost of Issuance 1%
Debt Issuance



Fixed Rate 85%
Variable Rate 15%
Fixed Interest Rate 3.60%
Variable Interest Rate 2.75%
Weighted Average All-In TIC 3.49%



1. Source: GRU 
2. Page 75 of 2015 Audit
3. (Revenues – Expenses – GFT – Fixed Payments Under GREC) / (Aggregate Bond Debt Service + Fixed Payments Under GREC)
4. Sales and service charges + Amounts to be recovered from future revenue + Other operating revenue + Interest income 
5. O&M plus Administrative and General
6. Based on most recent OS (post 2014B financing), represents 2015 debt service.



Rate Impact Analysis



GRU Revenues from Electric Customers2



Residential $47,154,380 



Non-Residential $59,867,164 



Fuel Adjustment $157,197,363 



Total $264,218,907 



1% of Revenues from Electric Customers $2,642,189 



DSC Impact Analysis3



Operating Revenues4 $434,251,439 



Revenue Growth 1.50%



Operating Expenses5 $270,982,823 



Expense Growth 2.00%



General Fund Transfer $34,892,425 



GFT Growth 1.00%



Existing Bond Debt Service6 $57,870,018 











3



Annual GRU Costs Under GREC PPA
($000s)



Note: Analysis assumes GREC is never dispatched because marginal cost of replacement power  purchased in market is less than variable cost of running GREC plant for 
life of PPA.



1. Non-Fuel Charge = $56.15/MWh
2. Fixed O&M = $23.00/MWh



2016 2017 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027



GRU Status Quo Payments Under GREC



Capacity (MW) 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5



Availability (%) 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0%



Hours 8,784 8,760 8,760 8,760 8,784 8,760 8,760 8,760 8,784 8,760 8,760 8,760



Plant Availability (MWh) 855,342 853,005 853,005 853,005 855,342 853,005 853,005 853,005 855,342 853,005 853,005 853,005



Fixed PPA ($/MWh) $86.93 $86.87 $86.80 $86.72 $86.62 $86.57 $86.50 $86.42 $86.33 $86.28 $86.21 $86.14



Non-Fuel Charge ($)1 $48,027 $47,896 $47,896 $47,896 $48,027 $47,896 $47,896 $47,896 $48,027 $47,896 $47,896 $47,896



Fixed O&M ($)2 $19,673 $19,619 $19,619 $19,619 $19,673 $19,619 $19,619 $19,619 $19,673 $19,619 $19,619 $19,619



Property Taxes ($) $6,655 $6,588 $6,523 $6,457 $6,393 $6,329 $6,266 $6,203 $6,141 $6,079 $6,019 $5,958



Total Payments ($) $74,355 $74,104 $74,038 $73,973 $74,093 $73,844 $73,781 $73,718 $73,841 $73,595 $73,534 $73,474



PV of  Annual Costs (@3.5%) $1,270,053
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Annual GRU Costs Under GREC PPA
($000s)



Note: Analysis assumes GREC is never dispatched because marginal cost of replacement power  purchased in market is less than variable cost of running GREC plant for 
life of PPA.



1. Non-Fuel Charge = $56.15/MWh
2. Fixed O&M = $23.00/MWh



2028 2029 2030 2031 2032 2033 2034 2035 2036 2037 2038 2039



GRU Status Quo Payments Under GREC



Capacity (MW) 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5 102.5



Availability (%) 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0% 95.0%



Hours 8,784 8,760 8,760 8,760 8,784 8,760 8,760 8,760 8,784 8,760 8,760 8,760



Plant Availability (MWh) 855,342 853,005 853,005 853,005 855,342 853,005 853,005 853,005 855,342 853,005 853,005 853,005



Fixed PPA ($/MWh) $86.05 $86.00 $85.93 $85.86 $85.77 $85.73 $85.66 $85.60 $85.51 $85.47 $85.40 $85.34



Non-Fuel Charge ($)1 $48,027 $47,896 $47,896 $47,896 $48,027 $47,896 $47,896 $47,896 $48,027 $47,896 $47,896 $47,896



Fixed O&M ($)2 $19,673 $19,619 $19,619 $19,619 $19,673 $19,619 $19,619 $19,619 $19,673 $19,619 $19,619 $19,619



Property Taxes ($) $5,899 $5,840 $5,782 $5,724 $5,666 $5,610 $5,554 $5,498 $5,443 $5,389 $5,335 $5,282



Total Payments ($) $73,599 $73,355 $73,297 $73,239 $73,367 $73,125 $73,069 $73,014 $73,144 $72,904 $72,850 $72,797



PV of  Annual Costs (@3.5%) $1,270,053
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Annual GRU Costs Under GREC PPA
($000s)



Note: Analysis assumes GREC is never dispatched because marginal cost of replacement power  purchased in market is less than variable cost of running GREC plant for 
life of PPA.



1. Non-Fuel Charge = $56.15/MWh
2. Fixed O&M = $23.00/MWh



2040 2041 2042 2043



GRU Status Quo Payments Under GREC



Capacity (MW) 102.5 102.5 102.5 102.5



Availability (%) 95.0% 95.0% 95.0% 95.0%



Hours 8,784 8,760 8,760 8,760



Plant Availability (MWh) 855,342 853,005 853,005 853,005



Fixed PPA ($/MWh) $85.26 $85.22 $85.16 $85.10



Non-Fuel Charge ($)1 $48,027 $47,896 $47,896 $47,896



Fixed O&M ($)2 $19,673 $19,619 $19,619 $19,619



Property Taxes ($) $5,229 $5,176 $5,125 $5,073



Total Payments ($) $72,929 $72,692 $72,640 $72,589



PV of  Annual Costs (@3.5%) $1,270,053
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Annual GRU Costs Post-Buyout
($000s)



Note: Analysis assumes $700mm GREC purchase price, 1% COI, and 85/15 fixed/variable debt ratio



2017 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027



Annual GRU Costs Under GREC PPA (Status Quo)



Total Payments ($) $74,104 $74,038 $73,973 $74,093 $73,844 $73,781 $73,718 $73,841 $73,595 $73,534 $73,474



Annual GRU Costs Post-Buyout (Post-Buyout)



O&M ($) $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000



Property Taxes ($) $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200



Debt Service ($) $38,966 $39,402 $39,838 $40,458 $40,707 $40,645 $40,580 $40,703 $40,457 $40,396 $40,338



Total Payments ($) $46,166 $46,602 $47,038 $47,658 $47,907 $47,845 $47,780 $47,903 $47,657 $47,596 $47,538



∆ to Status Quo ($) $27,938 $27,436 $26,934 $26,435 $25,937 $25,936 $25,939 $25,939 $25,938 $25,938 $25,936



PV ∆ to Status Quo (@3.5%) ($) $452,999
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Annual GRU Costs Post-Buyout
($000s)



Note: Analysis assumes $700mm GREC purchase price, 1% COI, and 85/15 fixed/variable debt ratio



2028 2029 2030 2031 2032 2033 2034 2035 2036 2037 2038 2039



Annual GRU Costs Under GREC PPA (Status Quo)



Total Payments ($) $73,599 $73,355 $73,297 $73,239 $73,367 $73,125 $73,069 $73,014 $73,144 $72,904 $72,850 $72,797



Annual GRU Costs Post-Buyout (Post-Buyout)



O&M ($) $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000



Property Taxes ($) $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200



Debt Service ($) $40,460 $40,215 $40,161 $40,104 $40,228 $39,990 $39,930 $39,877 $40,008 $39,768 $39,713 $39,661



Total Payments ($) $47,660 $47,415 $47,361 $47,304 $47,428 $47,190 $47,130 $47,077 $47,208 $46,968 $46,913 $46,861



∆ to Status Quo ($) $25,939 $25,940 $25,936 $25,935 $25,939 $25,936 $25,939 $25,936 $25,936 $25,936 $25,937 $25,936



PV ∆ to Status Quo (@3.5%) ($) $452,999
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Annual GRU Costs Post-Buyout
($000s)



Note: Analysis assumes $700mm GREC purchase price, 1% COI, and 85/15 fixed/variable debt ratio



2040 2041 2042 2043



Annual GRU Costs Under GREC PPA (Status Quo)



Total Payments ($) $72,929 $72,692 $72,640 $72,589



Annual GRU Costs Post-Buyout (Post-Buyout)



O&M ($) $6,000 $6,000 $6,000 $6,000



Property Taxes ($) $1,200 $1,200 $1,200 $1,200



Debt Service ($) $39,793 $39,555 $39,502 $39,455



Total Payments ($) $46,993 $46,755 $46,702 $46,655



∆ to Status Quo ($) $25,936 $25,937 $25,938 $25,934



PV ∆ to Status Quo (@3.5%) ($) $452,999
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Sensitivity of Present Value to GRU Between Status 
Quo and Purchasing GREC



Relative Present Value At Various Plant Availabiltiy1 ($mm)



Relative Present Value At Various GRU’s Cost of Capital2 ($mm) 



Note: Relative value calculation assumes 1% total cost of issuance 
1. Assumes 3.50% GRU cost of capital for purposes of valuing status quo.
2. Assumes 95% plant availability for purposes of valuing status quo and alternative.



GREC Total Purchase Price



$500 $700 $900 $1,100



90% $ 589.6 $ 391.5 $ 193.5 $ (4.5)



95% $ 651.0 $ 453.0 $ 255.0 $ 56.9



100% $ 712.5 $ 514.5 $ 316.4 $ 118.4Pl
an



t A
va
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bi



lit
y



GREC Total Purchase Price



$500 $700 $900 $1,100



3.5% $ 651.0 $ 453.0 $ 255.0 $ 56.9



4.0% $ 615.3 $ 428.2 $ 241.1 $ 54.0



4.5% $ 582.4 $ 405.3 $ 228.3 $ 51.3
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Sensitivity of Gross Value to GRU Between Status 
Quo and Purchasing GREC



Relative Gross Value At Various Plant Availabiltiy1 ($mm)



Note: Relative value calculation assumes 1% total cost of issuance 
1. Assumes 3.50% GRU cost of capital for purposes of valuing status quo.



GREC Total Purchase Price



$500 $700 $900 $1,100



90% $ 918.6 $ 609.3 $ 300.0 $ (9.4)



95% $ 1,014.6 $ 705.3 $ 396.0 $ 86.6



100% $ 1,110.6 $ 801.3 $ 492.0 $ 182.6
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Estimated Impact to Electric Customer Revenues



Note: Analysis assumes $700mm GREC purchase price, 1% COI, and 85/15 fixed/variable debt ratio



2017 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027



Annual GRU Costs Under GREC PPA (Status Quo)



Total Payments ($) $74,104 $74,038 $73,973 $74,093 $73,844 $73,781 $73,718 $73,841 $73,595 $73,534 $73,474



Annual GRU Costs Post-Buyout (Post-Buyout)



O&M ($) $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000 $6,000



Property Taxes ($) $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200 $1,200



Debt Service ($) $38,966 $39,402 $39,838 $40,458 $40,707 $40,645 $40,580 $40,703 $40,457 $40,396 $40,338



Total Payments ($) $46,166 $46,602 $47,038 $47,658 $47,907 $47,845 $47,780 $47,903 $47,657 $47,596 $47,538



∆ to Status Quo ($) $27,938 $27,436 $26,934 $26,435 $25,937 $25,936 $25,939 $25,939 $25,938 $25,938 $25,936
As % of Electric Customer 
Revenues 10.57% 10.38% 10.19% 10.01% 9.82% 9.82% 9.82% 9.82% 9.82% 9.82% 9.82%
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Estimated Impact to Debt Service Coverage



SQ = Status Quo, based on 2015 audited financials. 
Note: Analysis assumes $700mm GREC purchase price. 
1. Based on  most recent OS (post 2014B financing).



GRU Coverage Analysis



Pro-Forma Post-Buyout Coverage Analysis



SQ 2015 2017 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027



Operating Revenues $ 434,251 $ 440,765 $ 447,377 $ 454,087 $ 460,899 $ 467,812 $ 474,829 $ 481,952 $ 489,181 $ 496,519 $ 503,967 $ 511,526 



Less: Annual ∆ to Status Quo 0 27,938 27,436 26,934 26,435 25,937 25,936 25,939 25,939 25,938 25,938 25,936



Operating Expenses $ 270,983 $ 276,402 $ 281,931 $ 287,569 $ 293,321 $ 299,187 $ 305,171 $ 311,274 $ 317,500 $ 323,850 $ 330,327 $ 336,933 



Less: Non-Fuel Charge (a) 48,027 47,896 47,896 47,896 48,027 47,896 47,896 47,896 48,027 47,896 47,896 47,896



Less: SQ Fixed O&M (b) 19,619 19,619 19,619 19,673 19,619 19,619 19,619 19,673 19,619 19,619 19,619



Less: SQ Property Taxes (c) 6,588 6,523 6,457 6,393 6,329 6,266 6,203 6,141 6,079 6,019 5,958



Plus: New O&M (d) 6,000 6,000 6,000 6,000 6,000 6,000 6,000 6,000 6,000 6,000 6,000



Plus: New Property Taxes (e) 1,200 1,200 1,200 1,200 1,200 1,200 1,200 1,200 1,200 1,200 1,200



Net Revenues $ 211,296 $ 203,329 $ 204,848 $ 206,357 $ 208,036 $ 209,332 $ 210,304 $ 211,257 $ 212,384 $ 213,126 $ 214,036 $ 214,931 



General Fund Transfer 34,892 35,416 35,947 36,486 37,034 37,589 38,153 38,725 39,306 39,896 40,494 41,101



Funds Available for DS $ 176,404 $ 167,913 $ 168,901 $ 169,870 $ 171,002 $ 171,743 $ 172,151 $ 172,532 $ 173,078 $ 173,231 $ 173,542 $ 173,829 



Debt Service 1 57,870 58,402 64,310 64,224 64,116 61,313 61,213 61,093 60,925 59,906 59,255 60,199



Plus: Fixed Payments PPA 48,027 0 0 0 0 0 0 0 0 0 0 0



Plus: GREC Buyout DS (f) 38,966 39,402 39,838 40,458 40,707 40,645 40,580 40,703 40,457 40,396 40,338



Agg. Debt Service $ 105,897 $ 97,368 $ 103,712 $ 104,063 $ 104,573 $ 102,019 $ 101,858 $ 101,673 $ 101,627 $ 100,363 $ 99,651 $ 100,536 



Adjusted DSC 1.67 x 1.72 x 1.63 x 1.63 x 1.64 x 1.68 x 1.69 x 1.70 x 1.70 x 1.73 x 1.74 x 1.73 x



Annual ∆ to Status Quo = (a+b+c)-(d+e+f) 27,938 27,436 26,934 26,435 25,937 25,936 25,939 25,939 25,938 25,938 25,936
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Agency Calculated Coverage 2015



1. Based on 2015 audit but adjusted for post-buyout



Agency 
Calculated
Coverage



2.2x 1.3x 1.6x



Agency 
Coverage 
Formula



Numerator
Annual revenues plus interest 
income 
– Annual cash operating expenses 
– General fund transfers
+ Debt service portion of PPA 
Denominator:
Aggregate annual debt service 
+ Debt service portion of PPA



Numerator
Total operating revenues 
– Total operating expenses 
– Non-operating income 
– Non-operating expenses 
+ Depreciation and non-cash expenses 
+ Interest expense on debt 
– General fund transfers 
+ Debt related contractual obligations
Denominator:
Annual debt service 
+ Fixed contractual obligations under PPA



Numerator:
FADS 
+ Fixed charges 
– General fund transfer/PILOT 
Denominator:
Total annual debt service 
+ Fixed charges



GS
Calculated 
Coverage1



1.7x 1.7x 1.7x











Appendix A:  DBC Packet Related to $700mm GREC Buyout Financing
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SOURCES AND USES OF FUNDS



Gainesville Regional Utilities
Illustrative GREC Buyout Financing



Dated Date 12/31/2016
Delivery Date 12/31/2016



Fixed Rate Variable Rate
Sources: Debt Debt Total



Bond Proceeds:
Par Amount 522,185,000.00 106,065,000.00 628,250,000.00
Premium 78,041,778.85 78,041,778.85



600,226,778.85 106,065,000.00 706,291,778.85



Fixed Rate Variable Rate
Uses: Debt Debt Total



Project Fund Deposits:
GREC Purchase Price 595,000,000.00 105,000,000.00 700,000,000.00



Delivery Date Expenses:
Cost of Issuance 5,221,850.00 1,060,650.00 6,282,500.00



Other Uses of Funds:
Contingency 4,928.85 4,350.00 9,278.85



600,226,778.85 106,065,000.00 706,291,778.85
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BOND SUMMARY STATISTICS



Gainesville Regional Utilities
Illustrative GREC Buyout Financing



Dated Date 12/31/2016
Delivery Date 12/31/2016
Last Maturity 06/30/2043



Arbitrage Yield 2.986261%
True Interest Cost (TIC) 3.414284%
Net Interest Cost (NIC) 3.646040%
All-In TIC 3.492898%
Average Coupon 4.405598%



Average Life (years) 16.354
Weighted Average Maturity (years) 16.134
Duration of Issue (years) 11.584



Par Amount 628,250,000.00
Bond Proceeds 706,291,778.85
Total Interest 452,659,293.75
Net Interest 374,617,514.90
Total Debt Service 1,080,909,293.75
Maximum Annual Debt Service 40,706,787.50
Average Annual Debt Service 40,789,029.95



Underwriter's Fees (per $1000)
  Average Takedown
  Other Fee



Total Underwriter's Discount



Bid Price 112.422090



Par Average Average PV of 1 bp
Bond Component Value Price Coupon Life change



Fixed Serials 413,080,000.00 115.486 5.000% 12.314 340,044.15
Fixed Term 2041 109,105,000.00 112.898 5.000% 22.671 102,558.70
Variable Term 2043 106,065,000.00 100.000 2.750% 25.591 199,402.20



628,250,000.00 16.354 642,005.05



All-In Arbitrage
TIC TIC Yield



Par Value 628,250,000.00 628,250,000.00 628,250,000.00
  + Accrued Interest
  + Premium (Discount) 78,041,778.85 78,041,778.85 78,041,778.85
  - Underwriter's Discount
  - Cost of Issuance Expense (6,282,500.00)
  - Other Amounts



Target Value 706,291,778.85 700,009,278.85 706,291,778.85



Target Date 12/31/2016 12/31/2016 12/31/2016
Yield 3.414284% 3.492898% 2.986261%
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BOND DEBT SERVICE



Gainesville Regional Utilities
Illustrative GREC Buyout Financing



Dated Date 12/31/2016
Delivery Date 12/31/2016



Period
Ending Principal Coupon Interest Debt Service



12/31/2017 10,195,000 5.000% 28,771,162.50 38,966,162.50
12/31/2018 11,165,000 5.000% 28,237,162.50 39,402,162.50
12/31/2019 12,185,000 5.000% 27,653,412.50 39,838,412.50
12/31/2020 13,445,000 5.000% 27,012,662.50 40,457,662.50
12/31/2021 14,390,000 5.000% 26,316,787.50 40,706,787.50
12/31/2022 15,065,000 5.000% 25,580,412.50 40,645,412.50
12/31/2023 15,770,000 5.000% 24,809,537.50 40,579,537.50
12/31/2024 16,705,000 5.000% 23,997,662.50 40,702,662.50
12/31/2025 17,310,000 5.000% 23,147,287.50 40,457,287.50
12/31/2026 18,135,000 5.000% 22,261,162.50 40,396,162.50
12/31/2027 19,005,000 5.000% 21,332,662.50 40,337,662.50
12/31/2028 20,105,000 5.000% 20,354,912.50 40,459,912.50
12/31/2029 20,885,000 5.000% 19,330,162.50 40,215,162.50
12/31/2030 21,900,000 5.000% 18,260,537.50 40,160,537.50
12/31/2031 22,965,000 5.000% 17,138,912.50 40,103,912.50
12/31/2032 24,270,000 5.000% 15,958,037.50 40,228,037.50
12/31/2033 25,270,000 5.000% 14,719,537.50 39,989,537.50
12/31/2034 26,505,000 5.000% 13,425,162.50 39,930,162.50
12/31/2035 27,810,000 5.000% 12,067,287.50 39,877,287.50
12/31/2036 29,370,000 5.000% 10,637,787.50 40,007,787.50
12/31/2037 30,630,000 5.000% 9,137,787.50 39,767,787.50
12/31/2038 32,145,000 5.000% 7,568,412.50 39,713,412.50
12/31/2039 33,740,000 5.000% 5,921,287.50 39,661,287.50
12/31/2040 35,605,000 5.000% 4,187,662.50 39,792,662.50
12/31/2041 36,850,000 **   % 2,705,181.25 39,555,181.25
12/31/2042 37,910,000 1,591,562.50 39,501,562.50
12/31/2043 38,920,000 535,150.00 39,455,150.00



628,250,000 452,659,293.75 1,080,909,293.75
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BOND SUMMARY STATISTICS



Gainesville Regional Utilities
Fixed Rate Debt



Dated Date 12/31/2016
Delivery Date 12/31/2016
Last Maturity 06/30/2041



Arbitrage Yield 2.986261%
True Interest Cost (TIC) 3.604510%
Net Interest Cost (NIC) 3.967742%
All-In TIC 3.689341%
Average Coupon 5.000000%



Average Life (years) 14.478
Weighted Average Maturity (years) 14.463
Duration of Issue (years) 10.507



Par Amount 522,185,000.00
Bond Proceeds 600,226,778.85
Total Interest 378,014,875.00
Net Interest 299,973,096.15
Total Debt Service 900,199,875.00
Maximum Annual Debt Service 37,790,000.00
Average Annual Debt Service 36,742,852.04



Underwriter's Fees (per $1000)
  Average Takedown
  Other Fee



Total Underwriter's Discount



Bid Price 114.945236



Par Average Average PV of 1 bp
Bond Component Value Price Coupon Life change



Fixed Serials 413,080,000.00 115.486 5.000% 12.314 340,044.15
Fixed Term 2041 109,105,000.00 112.898 5.000% 22.671 102,558.70



522,185,000.00 14.478 442,602.85



All-In Arbitrage
TIC TIC Yield



Par Value 522,185,000.00 522,185,000.00 522,185,000.00
  + Accrued Interest
  + Premium (Discount) 78,041,778.85 78,041,778.85 78,041,778.85
  - Underwriter's Discount
  - Cost of Issuance Expense (5,221,850.00)
  - Other Amounts



Target Value 600,226,778.85 595,004,928.85 600,226,778.85



Target Date 12/31/2016 12/31/2016 12/31/2016
Yield 3.604510% 3.689341% 2.986261%
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BOND DEBT SERVICE



Gainesville Regional Utilities
Fixed Rate Debt



Dated Date 12/31/2016
Delivery Date 12/31/2016



Period Debt
Ending Principal Coupon Interest Service



12/31/2017 10,195,000 5.000% 25,854,375 36,049,375
12/31/2018 11,165,000 5.000% 25,320,375 36,485,375
12/31/2019 12,185,000 5.000% 24,736,625 36,921,625
12/31/2020 13,445,000 5.000% 24,095,875 37,540,875
12/31/2021 14,390,000 5.000% 23,400,000 37,790,000
12/31/2022 15,065,000 5.000% 22,663,625 37,728,625
12/31/2023 15,770,000 5.000% 21,892,750 37,662,750
12/31/2024 16,705,000 5.000% 21,080,875 37,785,875
12/31/2025 17,310,000 5.000% 20,230,500 37,540,500
12/31/2026 18,135,000 5.000% 19,344,375 37,479,375
12/31/2027 19,005,000 5.000% 18,415,875 37,420,875
12/31/2028 20,105,000 5.000% 17,438,125 37,543,125
12/31/2029 20,885,000 5.000% 16,413,375 37,298,375
12/31/2030 21,900,000 5.000% 15,343,750 37,243,750
12/31/2031 22,965,000 5.000% 14,222,125 37,187,125
12/31/2032 24,270,000 5.000% 13,041,250 37,311,250
12/31/2033 25,270,000 5.000% 11,802,750 37,072,750
12/31/2034 26,505,000 5.000% 10,508,375 37,013,375
12/31/2035 27,810,000 5.000% 9,150,500 36,960,500
12/31/2036 29,370,000 5.000% 7,721,000 37,091,000
12/31/2037 30,630,000 5.000% 6,221,000 36,851,000
12/31/2038 32,145,000 5.000% 4,651,625 36,796,625
12/31/2039 33,740,000 5.000% 3,004,500 36,744,500
12/31/2040 35,605,000 5.000% 1,270,875 36,875,875
12/31/2041 7,615,000 5.000% 190,375 7,805,375



522,185,000 378,014,875 900,199,875
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BOND SUMMARY STATISTICS



Gainesville Regional Utilities
Variable Rate Debt



Dated Date 12/31/2016
Delivery Date 12/31/2016
Last Maturity 06/30/2043



Arbitrage Yield 2.986261%
True Interest Cost (TIC) 2.750000%
Net Interest Cost (NIC) 2.750000%
All-In TIC 2.805040%
Average Coupon 2.750000%



Average Life (years) 25.591
Weighted Average Maturity (years) 25.591
Duration of Issue (years) 18.534



Par Amount 106,065,000.00
Bond Proceeds 106,065,000.00
Total Interest 74,644,418.75
Net Interest 74,644,418.75
Total Debt Service 180,709,418.75
Maximum Annual Debt Service 39,501,562.50
Average Annual Debt Service 6,819,223.35



Underwriter's Fees (per $1000)
  Average Takedown
  Other Fee



Total Underwriter's Discount



Bid Price 100.000000



Par Average Average PV of 1 bp
Bond Component Value Price Coupon Life change



Variable Term 2043 106,065,000.00 100.000 2.750% 25.591 199,402.20



106,065,000.00 25.591 199,402.20



All-In Arbitrage
TIC TIC Yield



Par Value 106,065,000.00 106,065,000.00 106,065,000.00
  + Accrued Interest
  + Premium (Discount)
  - Underwriter's Discount
  - Cost of Issuance Expense (1,060,650.00)
  - Other Amounts



Target Value 106,065,000.00 105,004,350.00 106,065,000.00



Target Date 12/31/2016 12/31/2016 12/31/2016
Yield 2.750000% 2.805040% 2.986261%
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BOND DEBT SERVICE



Gainesville Regional Utilities
Variable Rate Debt



Dated Date 12/31/2016
Delivery Date 12/31/2016



Period
Ending Principal Interest Debt Service



12/31/2017 2,916,787.50 2,916,787.50
12/31/2018 2,916,787.50 2,916,787.50
12/31/2019 2,916,787.50 2,916,787.50
12/31/2020 2,916,787.50 2,916,787.50
12/31/2021 2,916,787.50 2,916,787.50
12/31/2022 2,916,787.50 2,916,787.50
12/31/2023 2,916,787.50 2,916,787.50
12/31/2024 2,916,787.50 2,916,787.50
12/31/2025 2,916,787.50 2,916,787.50
12/31/2026 2,916,787.50 2,916,787.50
12/31/2027 2,916,787.50 2,916,787.50
12/31/2028 2,916,787.50 2,916,787.50
12/31/2029 2,916,787.50 2,916,787.50
12/31/2030 2,916,787.50 2,916,787.50
12/31/2031 2,916,787.50 2,916,787.50
12/31/2032 2,916,787.50 2,916,787.50
12/31/2033 2,916,787.50 2,916,787.50
12/31/2034 2,916,787.50 2,916,787.50
12/31/2035 2,916,787.50 2,916,787.50
12/31/2036 2,916,787.50 2,916,787.50
12/31/2037 2,916,787.50 2,916,787.50
12/31/2038 2,916,787.50 2,916,787.50
12/31/2039 2,916,787.50 2,916,787.50
12/31/2040 2,916,787.50 2,916,787.50
12/31/2041 29,235,000 2,514,806.25 31,749,806.25
12/31/2042 37,910,000 1,591,562.50 39,501,562.50
12/31/2043 38,920,000 535,150.00 39,455,150.00



106,065,000 74,644,418.75 180,709,418.75



















From: Bielarski, Edward J
To: Locke, Justin M
Subject: Re: Blueprint to a Buyout
Date: Saturday, February 25, 2017 6:33:41 PM


Not happy about writing it, but I got to get out in front of the narrative.  There's no
wrong way to do the right thing.


Sent from my iPad


On Feb 25, 2017, at 6:24 PM, Locke, Justin M <LockeJM@gru.com> wrote:


Well written! 


J


Sent from my iPhone


On Feb 25, 2017, at 1:57 PM, Bielarski, Edward J <BielarskiEJ@gru.com>
wrote:


Mayor, City Commissioners and UAB members,
 
 
Given the fact that there is now a very public discussion over a yet-to-be
executed MOU I felt the responsibility to put together a summary from
my perspective on how we got to the position of delivering the draft
MOU to GREC.  I think its important for you all to have the same
information to the level of detail so that you don’t have to recollect our
conversations or be unaware of the process.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


<MOU Facts.docx>
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From: Bielarski, Edward J
To: Cottle, Lisa A.
Cc: Hinton, Paula W.; Mccarty, Rich; Mtanner@winston.com
Subject: Fwd: Executed GREC/GRU MOU
Date: Friday, March 10, 2017 12:32:20 AM
Attachments: att00001.htm


att00002.htm


Lisa,


Jim Gordon revised the last MOU I had sent him to include the original $ 750 million
purchase price, entity sale, interest rate termination option and a few more things.
 However, he did execute it on behalf of the GREC owners.  


I have some questions on ways to mitigate the entity sale risk.  For example, could
we transact the sale as an asset sale, with an option to close on a date specific and
if the permits hadn't been transferred allow GRU to be an operator under the
existing permits not unlike NAES?  There would seem to be options.


Give me a call.  


Ed B


Sent from my iPad


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Subject: Fwd: Executed GREC/GRU MOU


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Jim Gordon" <jgordon@emienergy.com>
Subject: Executed GREC/GRU MOU


Ed,


Attached please find an MOU executed by GREC on terms that
have been authorized by its board.
Also attached is a version marked to changes from your prior
draft.
I’m confident that this MOU would result in a mutually
beneficial transaction that would save GRU’s ratepayers
hundreds of millions of dollars.
I look forward to hearing from you.
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Best regards, 


Jim








From: Bielarski, Edward J
To: Baxley, Robin L.
Subject: Latest MOU
Date: Monday, March 20, 2017 1:47:03 PM
Attachments: grec - gru mou rev 10.docx


Robin,
 
Could you print out as an execution copy?
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before  Closing), GRU may terminate the Transaction .and cease negotiations thereof. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”) and terminated by GRU effective March 14, 2017.    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. 


This Memorandum operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.    The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  During this stay, GRU agrees not to withhold additional amounts after the Execution Date other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA, where such withholding is based on either i) one or more of GRU’s claims or counterclaims that are the subject of the Dispute (consistent with GRU’s prior practice), or ii) any calculation error that may appear in such invoices.  If the Parties are unable to execute a mutually agreeable definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute. 


The Parties agree that the definitive agreement shall include the following provisions:  a) a further stay of the Dispute until Closing or termination, b)  at Closing, GRU shall retain all sums of money  that it has or will have  withheld as of the Closing and that are the subject of the Dispute; provided that GRU will agree not to withhold additional amounts after the Execution Date effective date of the definitive agreement other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA, where such withholding is based on either i) one or more of GRU’s claims or counterclaims that are sthe subject of the Dispute (consistent with GRU’s prior practice), or ii) any calculation error that may appear in such invoices; provided, further than the total amount to be retained by GRU at Closing shall not exceed seven million, one hundred and seventy six thousand six hundred and forty three dollars fifteen million ($7,176,64315,000,000) in the aggregate (”Retention Cap”), and GRU shall refund any amounts withheld in excess of the Retention Cap to GREC at the Closing; (c) occurrence of the Closing and performance of all obligations and payment of the amounts to be paid and retained in accordance with the definitive agreement shall operate as a  c)  full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d)  at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the Parties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Bielarski, Edward J
To: Crawford, Margaret A
Subject: MOU power point
Date: Tuesday, March 21, 2017 5:20:21 PM
Attachments: mou 3-23.ppt


Magi,
 
Here’s my first try.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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GREC MOU


March 23, 2017











Purpose


			Evidences Parties’ intent to cooperate in good faith to negotiate a definitive agreement


			Not Binding, except for exclusivity, public records section, reservation of rights in PPA and Dispute and abiding by Florida law.











			








			Available Energy vs Delivered Energy





*














Purchase and Sale


			Transaction will provide for sale of Assets, not the Entity


			Assets will be free and clear of encumbrances


			Subject to obtaining third pty approvals


			PPA will be terminated 











*














Price


			$ 750 million paid at closing


			Financed through 30 year utility system bonds


			Subject to termination should the 30-Year US Treasury index increase by 50 bps





 











Cost of Status Quo


Payments to GREC –  $ 1.996 billion 


Assumptions:


  Availability		    95%


  Available Energy	$ 79.15 MWH *


  Generation 		 50,400 MWH’s **


  Delivered Energy	$ 43.00 MWH


  Tax Reimbursement   $ 6.7 mm		





2017 through 2043


*-No escalation


** 5.61% capacity


90% capacity = $ 1.989 billion, 85% capacity = $1.886 billion


*














Cost of Buying/Dismantle


Cost of Status Quo	–  $ 1.996 billion 


Ownership Cost:


Debt Service  		–  $ 1.247 billion 


Replacement Power	–          54 million 


Value of Plant  		–    (     50 million)


Increased GFT		–          47 million 


Total				    $ 1.298 billion	


Savings			    $	 698 million





2018 through 2043


Debt Service is based on 3.5%


Replacement power is for 50,400 MWH a year or running GREC for 20 days a year.


Assume $ 32 a MW escalating at 2% a year.


Value of plant is net of dismantling


Increased GFT is based on City property tax portion


  





90% capacity = $ 1.989 billion, 85% capacity = $1.886 billion


*














Cost of Converting/Running


Cost of Status Quo	–  $ 1.996 billion 


Ownership Cost:


Debt Service  		–  $ 1.247 billion 


Fixed Operating		–        178 million 


Avoided cost Unit 1	–    (   284 million)


Increased GFT		–          47 million 


Total				    $ 1.188 billion	


Savings			    $	 808 million





2018 through 2043


Debt Service is based on 3.5%


35% capacity factor.


Avoided cost includes $ 114 mm in capital, (15 mm) in new cap ex, $ 158 mm in operating costs of Unit 1 ($ 55 a MW vs. $ 39 MW). $ 27 mm in Unit fixed operating costs.


Increased GFT is based on City property tax portion


  





90% capacity = $ 1.989 billion, 85% capacity = $1.886 billion


*














Negotiation & Closing 


			Transaction subject to negotiation and execution of Definitive Agreement


			Begin on or before 


			Use Commercially reasonable efforts


			Agreement no later than 4 mths after Execution date of MOU.


			Closing no later than 3 mths after Execution date of MOU. 











*














Diligence 


			Transaction is subject to customary due diligence


			Reasonable cooperation in process


			Timely access to representatives and assets and third party operator


			GREC has right to attend third pty operator meetings











*














Exclusivity


			Negotiate exclusively w/GRU – 4 mth


			Can’t sell to anyone else


			Can’t discuss w/ anyone else


			Can’t solicite to anyone else


			MOU can’t restrict upstream ownership changes














Public Records





			MOU and Definitive Agreement will be public record


			Process for exempting under Sunshine


			GREC indemnifies GRU for internal costs and hold them harmless


























*














Dispute


			Stay of arbitration upon Commission approval of MOU


			GRU can withhold disputed amounts


			Definitive Agreement must have stay


			Retention Cap of $ 7.4 mm


			GRU refunds GREC excess over Cap


			Closing – full settlement of arbitration 











*














Reservation of Rights


			MOU execution will not impair rights under PPA or claims in the Dispute


			All rights reserved














Miscellaneous


			Laws of Florida rule MOU/ Agreement


			Subject to execution by CCOM


			Must be executed and approved by April 21th














Actions Requested


			Option 1 - CCOM approve MOU.


			Option 2 – CCOM approve MOU by April 1st





 

























From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: FW: MOU
Date: Wednesday, March 22, 2017 11:35:15 AM


Mayor, Commissioners and UAB members,
 
I am pleased to let you know that Mr. Gordon and I have reached agreement on a mutually
beneficial agreement, which will set the stage for negotiation of a definitive agreement for the
purchase and sale of the GREC assets. Taking the form of a non-binding MOU, this agreement sets
the price at $ 750 million based on a set of conditions and terms, which were vetted by the City
Attorney as well as outside counsel.  I have attached the e-mail string.
 
I plan on discussing this MOU at tommorrow’s joint City Commission, UAB meeting.  I will forward
the executed MOU within another e-mail, once I’ve received it from Mr. Gordon.  Thank you all for
your patience during this process.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Wednesday, March 22, 2017 10:05 AM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M
Subject: Re: MOU
 
Ed,
  We are pleased to move forward with you and your team's acquisition and realization of the full
value and benefits of the Gainesville Renewable Energy Center for the City of Gainesville and the
region.
   I should have the answer for you on the timing of the draft Definitive Agreement within the next 
hour and then I will email you the executable MOU. We are looking forward to working with you and
your team in completing a successful and mutually beneficial transaction.
Sincerely,
Jim


On Mar 22, 2017, at 9:31 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Jim,


 


I am in receipt of your latest revision to the MOU.  At this point I am pleased to say that
aside from placing a date in the blank space for the first delivery of the draft Definitive
Agreement I am in agreement with the MOU.  Congratulations on reaching this moment
of accomplishment.  As soon as you have talked with your folks at Chadbourne Parks
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with a delivery date, I reels will execute the MOU and forward it to you for your
signature.  I hope to talk about the MOU in length at tommorrow’s joint City Commission,
UAB meeting.


A communication would not be complete without a song lyric for you.  Given your love for
Boston I can’t help but throw you a Neil Diamond tune, “Sweet Caroline”.  Think about
Neil singing on the infield at Fenway Park;,


Where it began, I can’t begin to knowin’, but then I know its growing strong.  Was
in the spring (Today’s the second day) and spring became the summer. Who’d


have believed you’d come along.


And of course, everyone knows that when it’s sung, “good times never seemed so good”
everyone would rejoice and shout,,


So good, so good, so good


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Nancy@enrichlife.net
To: Dl_utility Advisory Board
Cc: Bielarski, Edward J
Subject: In support of purchasing the biomass plant
Date: Tuesday, March 21, 2017 10:30:32 PM


Dear Members of the UAB and Mr. Bielarski, 


I strongly support purchase of the biomass plant, and appreciate the efforts of our 
GM to work out an acceptable deal that is transparent and protects our interests.  I 
listened to his presentation at the UAB the other day, which included the chart of 
progress in the MOU negotiations, and was very encouraged by the progress. 


From my understanding that the hurdle of this needing to be an asset sale not an 
entity sale has been met— that GREC has agreed to an asset sale and all our terms 
except the price. 
And that at the requested price of $750 million, we will still save a great deal of 
money, as well as owning the facility, being able to modify it to be able to utilize it 
in our fuel  mix more effectively. 


This is a time to purchase while rates are still low, but more importantly, looking 
ahead this accomplishes a number of things important to our energy security and 
reliability, plus important to our health and our future economic stability— not just 
here but globally. 


I am not happy that we have joined the rush to natural gas because of it’s current 
low price (which is below cost— increased debt is how they are functioning)  . We 
have gone from having a diversified mix utility, that was moving toward increased 
renewables,  to being dependent on fossil fuels just like the rest of FL . 


Natural gas is NOT “clean”— it is a fossil fuel, mostly methane, a shorter acting 
fossil fuel, that in a 20 year period is 86 times as bad as CO2 in heating our planet, 
thus impacting the short, perhaps 10 year period we have left to avoid the worst 
effects of global warming, and accelerating the tipping points and weather wilding 
we are already experiencing. These impacts will adversely affect our health, our 
economic opportunities, etc and be increasingly costly.  


Biomass, is a regionally appropriate, renewable current-carbon fuel. It must be used 
within very clear parameters of scale, distance, amount, process etc, but is the only 
renewable currently usable as a baseload fuel, and that has a Energy Return on 
Energy Invested ratio higher than many of the unconventional fossil fuels now being 
extracted. 
There is no free lunch, but the importance of using current sunlight, not fossil 
sunlight, is critical, and we are in an area that can do it properly, using proper scale,  
strict stewardship standards and monitoring. 


It gives us a diversified fuel mix and returns us to moving away from fossil fuels
It gives us energy security because it is locally produced so we are less vulnerable 
to national and international fossil fuel markets and supply issues 
We are one of 2 merchant utilities in FL, and this gives us and edge and something 
to sell when the natural gas market or supply becomes problematic, which could 
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occur as early as 2018. 
It creates more local jobs, particularly for rural folks who have been badly hurt 
It gives us a positive multiplier effect. I would be interested to know how large a 
multiplier is generated, given the number of local jobs, recirculation of dollars around 
our county, and if we include the externalities usually ignored, of reducing our 
vulnerablity to supply disruptions, participation in fracking with all its pollution and 
health impacts etc


Florida has become the 3rd most natural gas dependent state. The Union of 
Concerned Scientist published a report in 2015, reported in the Sun Sentinel, about 
Florida’s vulnerability  http://www.sun-sentinel.com/business/consumer/fl-natural-
gas-reliance-20150311-story.html — Florida is even more dependent and vulnerable 
now. 


Projections about natural gas out to 2040 are extremely optimistic.  We should not 
assume that the current prices and supply will continue. We are purchasing all or 
mostly fracked gas, i.e. unconventional gas, now, since conventional gas has been in 
decline for years now. Unconventional gas is far more problematic and volatile.  Our 
savings from buying the biomass plant could turn out to be far greater than is now 
projected. http://www.postcarbon.org/publications/2016-shale-gas-reality-check/  


In summary, 
I support continued negotiations and think that buying the plant is in our best 
interests, from what I am aware,  and that the price appears to be worth it now that 
all other points of MOU negotiations have come to agreement. I understand this is 
not yet a contract, and that due dilligence and great care will go into any contract 
that is agreed to. 


It is long past time to move past the intense fixation on the original contract,— that 
is the past, and only keeps us locked in an unhealthy situation. The important thing 
is to have identified the points of weakness in policy and communication, which the 
Navigant report and other analysis have done, and fix those to prevent future 
mistakes.  It is  critical to look ahead now, take care in how we pursue a contract, 
and  hopefully buy the plant.  We must position ourselves for the future where 
energy supplies, aging utility infrastructure, fossil fuel impacts and economic 
pressures will be far more problematic and costly. 
Having local control over our energy supply and generation will serve us well. we 
must move toward a renewable future which for us means energy conservation and 
efficiency,  biomass and solar. A renewable future is an electric future— not a 
natural gas/fossil fuel one. Moving to electric vehicles and charging stations could 
provide GRU a new revenue stream as other usage stays flat or declines. Energy is 
the economy— lets keep our power in our control! 
Thank you
Sincerely, 
Nancy Deren 
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From: Mccarty, Rich
To: Shalley, Nicolle M.; Hinton, Paula W.
Cc: Bielarski, Edward J; Cottle, Lisa A.; Mccarty, Rich
Subject: RE: Draft MOU - v2
Date: Friday, March 03, 2017 11:08:28 AM


Nicolle,


I tried giving you a call in regards to your email.  I am available to discuss what was agreed to if I can
help dispel any confusion.  My direct line is 713.651.2640.


Rich


Rich McCarty
Associate                    
Winston & Strawn LLP
T: +1 (713) 651-2600
D: +1 (713) 651-2640
F: +1 (713) 651-2700
http://www.winston.com


-----Original Message-----
From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Friday, March 03, 2017 9:28 AM
To: Hinton, Paula W. <PHinton@winston.com>
Cc: Bielarski, Edward J <BielarskiEJ@gru.com>; McCarty, Rich <RMcCarty@winston.com>; Cottle, Lisa
A. <LCottle@winston.com>
Subject: Re: Draft MOU - v2


Hello all - I think there is some confusion (which may be solely on my end?) - but my understanding is
that what Paula worked on is a brief, very limited scope stay to allow the parties to get to a signed
MOU. In contrast, the language in the draft MOU (which won't become effective until CCOM approval) is
intended to allow a longer, broader stay of non-SJ matters to allow the parties to get to a signed
agreement.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (office phone)


On Mar 3, 2017, at 9:15 AM, Hinton, Paula W.
<PHinton@winston.com<mailto:PHinton@winston.com>> wrote:


Okay, got it open.  It should say that the only items stayed are the “conduct of depositions and the
expert report deadlines if and when approval of the MOU is obtained from the Commission and the
Advisory Board”.


There are applications for subpoenas pending too that are not technically motions so we want to say
what is stayed….thanks all..copying Rich here too who worked with me on the language with Phelan.


Paula W. Hinton


Partner


T: +1 (713) 651-2600


D: (713) 651-2663
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M: (713) 504-6530


M: (832) 202-8648
F: (713) 651-2700


www.winston.com<http://www.winston.com/>
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From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Thursday, March 02, 2017 6:31 PM
To: Bielarski, Edward J <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
Cc: Hinton, Paula W. <PHinton@winston.com<mailto:PHinton@winston.com>>
Subject: Draft MOU - v2


Hello Ed – Per our discussion.  After Paula has reviewed Section 7, feel free to transmit.  Remember to
include the City Commission on your transmittal email to GREC, as that seemed to be their direction
today.


Hello Paula – Please review Section 7 to confirm whether it is consistent with our earlier discussion, if
not, please revise accordingly.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)


Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone.


NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received
this email in error, please immediately reply to the sender, then delete the email.  Thank you.


________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.
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From: Baxley, Robin L.
To: Bielarski, Edward J
Subject: FW: Recommendations for Biomass Discussion . .  .  Have One.
Date: Tuesday, February 28, 2017 5:42:10 PM


FYI from Commission emails.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: James Thompson [mailto:jtexconsult@gmail.com] 
Sent: Saturday, February 25, 2017 2:12 AM
To: citycomm
Cc: Harvey Ward; Jenn Powell; David Arreola; sheryl eddie
Subject: Recommendations for Biomass Discussion . . . Have One.
 
Mr. Mayor, Commissioners,


I understand the Sun, through no ill intention, can piece together individual conversations in
ways that were not intended, making a whole appear from parts that don't fit together. This is
especially true in the Sunshine environment, where you all are not allowed to speak to one
another on issues outside meetings.
 
However, it appears there are such a wide variety of responses from you as individuals to
inquiries about the GRU understanding with GREC. As you can guess, there is going to be an
impression that things are being done in secret unless each of you, to your maximum ability
and with extreme vigor, discusses every stage and aspect of this openly and publicly, as
individual elected officials. If for someone reason you cannot do so, you need to explain why.
And then you need to change that policy as a group, or perhaps even civilly disobey it. The
truth must out early and often on this issue. If not, we will further estrange rightfully bitter
critics of the first contract, and perhaps even plant doubt in the minds of those who
understand why we need to buy this plant.
 
I am compelled to support renewable carbon-based energy as a transition modality until we
can make real change by lowering consumption. And I know that buying the plant will save
us all a lot of money, allow us to retrofit for efficiency and environmental factors, and get
our public utility out of the hands of a private corporation. So I am deeply concerned that this
new Commission is already making some of the same mistakes as the original "buying"
Commission, and will set up any future governance of a City-owned plant for failure and
political strife. 
 
We need to buy this plant, but at stage one, the Sun has presented it as a done deal, made in
secret, all but formalized in a memorandum of understanding. The subtleties of the
negotiation--like why the language of purchase and offer are being used before any decent
volume of public discussion has taken place--need to be explained assertively, in the open,
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loudly, and daily . . . before they appear in the newspaper, and not after.
 
I don't envy you on this. To just say the word "biomass" in a crowded room will have 40% of
people angry at you for one reason, 40% angry at you for another, and 20% wanting to leave
the room. Candidates for office who actually take the time to even discuss this issue often
find themselves in a corner, and quickly.
 
Well, I'm not leaving the room, and I'm not angry. I'm just disappointed that this appears to
be business as usual. We have to do better at explaining a process that seems to be always
ahead of the voters and public discussion. People need to be on the train before it leaves the
station.
 
Regards,


James Thompson
352-246-6863
 
 








From: Bielarski, Edward J
To: Kamal@gainesvillechamber.com
Subject: Fwd: Blueprint to a Buyout
Date: Monday, February 27, 2017 8:27:45 AM
Attachments: att00001.htm


mou facts.docx


Per your request


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: February 25, 2017 at 1:57:22 PM EST
To: citycomm <citycomm@ci.gainesville.fl.us>
Cc: DL_Utility Advisory Board <UAB@gru.com>, DL_GRU_ExecutiveTeam
<ExecutiveTeam@gru.com>, DL_GRU_LeadershipTeam
<LeadershipTeam@gru.com>
Subject: Blueprint to a Buyout


Mayor, City Commissioners and UAB members,
 
 
Given the fact that there is now a very public discussion over a yet-to-be executed
MOU I felt the responsibility to put together a summary from my perspective on how
we got to the position of delivering the draft MOU to GREC.  I think its important for
you all to have the same information to the level of detail so that you don’t have to
recollect our conversations or be unaware of the process.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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Blueprint to a Buyout


Although I have had the opportunity to talk with each one of you individually, I would like to inform you collectively, about how GRU has reached the point in which we have an MOU on the table with GREC, awaiting their response.  It started with,


AN IDEA:


The impact of the Power Purchase Agreement with GREC is both financial and operational in addition to legal.  The core of the PPA’s financial impact is GRU’s obligation to pay GREC $ 194,709 a day for what is termed “Available Energy”.  This cost represents GREC’s cost of ownership and fixed cost of operations.  Put simply, the cost of ownership is GREC’s debt payment and the return to its investors. The fixed costs of GREC’s operations are effectively GREC’s costs of being available to generate (staff, rolling stock and other monthly bills, excluding fuel and consumables).    


From this knowledge sprung an idea that for the right buyout price GRU could reduce the $ 194,709 a day to which it was already obligated.  For example, GREC’s cost of ownership was based on a double digit return on investment, while GRU’s was based on tax-exempt bond rates, which are at historically low levels.  GREC’s fixed costs of operations were based on a stand-alone contract with an independent contractor, with investor rates of return, while GRU had multiple synergies within its own workforce staffing and management to handle GREC’s operations.  


I knew that a buyout of GREC’s PPA would generate savings in the hundreds of millions of dollars if we could negotiate a reasonable buyout price.


On an operational perspective, GREC was designed to run between 70 megawatts and 102.5 megawatts, with long ramp-up times (up to 35 hours to reach load).  From day 1 this operating profile was less than beneficial for GRU.  In fact, a study was commissioned by GRU’s Energy Supply Department which measured the impact of running GREC within these operating parameters on GRU’s generating fleet.  The results showed running GREC at these levels would require “thermal cycling” (turning our combustion turbines on and off) of our own units.  The cost of this practice was expensive and damaging to our units.


The current environment has afforded GRU an opportunity to purchase less expensive gas-fired generation outside of our system and avoid the costly thermal cycling of its units.  However, this won’t last forever.  As a utility we need to plan for higher gas prices and the impending retirement of older units.  


The question for me became, ”Could GREC generate power at lower operating levels and how could we facilitate that?”  The answer to that question blended eloquently into the notion that a buyout of the PPA would save GRU hundreds of millions of dollars.


The engineers within GRU’s Energy Supply have examined the possibility of modifying the GREC facility to operate as low as 25 megawatts so that we can fit the generation within our operating portfolio.  We are confident that we can modify the facility for less than $ 15 million and make it a viable generating asset that could replace Unit 1 at Deerhaven as our load regulating facility.  As a result, we believe GRU would avoid $ 150 to $ 200 million in replacement costs, already anticipated in 2022.    


So the idea became, what if GRU could buyout the PPA, saving millions of dollars in financing and fixed costs, gain ownership control of the facility, manage the facility’s operations within our system operating profiles with modest additional capital costs and in the end produce a substantial savings to our customers?   


AN UNDERSTANDING:


In the midst of GRU’s arbitration with GREC, a mediation process was accepted by GREC after our third attempt to facilitate it.  It is my philosophy that as business-minded individuals there are always options in the process to better understand, facilitate and otherwise settle strongly held positions.  Although our discussions during mediation did not result in a settlement, it did result in the acceptance of continuing to talk about issues.  The one condition on the part of both GRU and GREC was that because of legal positions within the arbitration, as well as other sensitive issues a full vetting of the party’s positions needed to be covered by a Non-disclosure Agreement (“NDA”).  


An NDA is customary and standard in these types of situations.  I have used it in many situations during my career.  In the situation with GREC it covered verbal conversations between a series of parties in both companies.


The bottom line is that before you can proceed with turning an idea into a contract which will be vetted by the public, it must first be reduced to an understanding.  The overriding question is, “Are there conditions under which we can negotiate a buyout?”


A Memorandum of Understanding (MOU):


At some point it is imperative for the parties to reduce the understanding to writing, albeit in a non-binding fashion.  That’s the point of an MOU.  In this case, based on the history of the GRU/GREC relationship I felt it was important to draft an MOU from GRU’s perspective and deliver that MOU to GREC.  The MOU sets a framework under which I would like both GRU and GREC to move towards a contract to buyout the PPA.  It is not signed by either GREC or I and I anticipate that there will be further discussions between the parties over the conditions.  Again this is typical. 


What is not typical is the disclosure of a draft MOU to the media, public and elected officials.  I am comfortable in this environment, although I must disclose that the other party may not feel the same way.  It may result in making the execution of an MOU less likely.  That would be unfortunate, given the savings which are at play here.


So what’s in the MOU?  Here’s a primer:


· GRU is proposing to buy all the assets, contracts, property and rights of the GREC facility, in addition to terminating the PPA, in exchange for $ 750 million.  This is important because there are folks in the public who are confusing the market value of the GREC facility with that of buying out the PPA, which has significant value to GREC.  In fact, analysis of GREC’s future cash stream under the PPA to be worth close to $ 1 billion in today’s dollars.


· The price is subject to be reduced if interest rates go above 3.75%.  This may not be acceptable to GREC and we may have ways to mitigate this risk in other ways, but the basic point is that I don’t want to absorb the risk of a spike in municipal interest rates, to the point that it cuts into the savings of the transaction.


· GRU proposes no more than 4 months for execution of a contract and no later than 7 months for closing from execution of the contract.  


· GRU proposes customary due diligence which will include, in our case the inspection by an independent engineer (which will be required through the issuance of bonds).


· GRU proposes an exclusivity period of up to ten months, which means that GRU and GREC will negotiate only with each other towards reaching an agreement.


· GRU will require compliance with Public Records and Confidentiality requirements, which means that other than the excluded verbal communications under the NDA all documents will be subject to the Sunshine Law.


· GRU proposes continuing in the arbitration unabated, unless the closing occurs prior to the arbitration decision.


· GRU proposes that each party reserves all rights under the PPA.


· The contract is proposed to be governed under Florida laws.


· The MOU is subject to City Commission approval.


I believe this MOU protects GRU and the City of Gainesville.  Will it be negotiated?  I believe so, but I will adhere to the basic principles of reducing risk and optimizing savings.


NEXT STEPS: 


Public Vetting - I plan on establishing multiple public forums in which I will discuss the MOU and be available to answer questions.  The still-unexecuted MOU has been delivered to the Commission and Utility Advisory Board.  I expect further discussions in front of both of these bodies.  My Communications Department, led by Magi Crawford is developing a communication plan through which I will meet with folks across the city and county.


Acceptance of an Executed MOU – If and when GRU and GREC execute an MOU, it will be subject to City Commission approval.  Although it is still a non-binding agreement, I feel it’s important to avoid the appearance of any “back-room dealing” or lack of transparency in the process.  At the time of the acceptance of an executed MOU, it comes with the acceptance of allowing me and my executive team to negotiate a contract, subject to the City Commission’s approval.


Bringing experts on board – Although we have established relationships with a host of bankers, lawyers and financing experts, we will line up the series of experts who will take the MOU to a final contract.  These experts will include:


· Transaction Counsel – Working with our City attorney’s office, GRU plans on using an organization of the caliber of Winston and Strawn to reduce a final deal to writing and closing the transaction.


· Bond/Tax Counsel – GRU has utilized a host of bond counsels over the years and is quite familiar with the process.  For this transaction we will need to hire attorneys whose purpose is to write the bond documents. 


· Independent Engineer – All of these types of bond transactions require an independent engineer, sometimes referred to as an IE to opine to the condition of the facility and to concur with the Financial Adviser’s assessment.


· Financial Adviser (“FA”)– GRU has a long history with Public Financial Management (“PFM”) who we believe will be our FA in this transaction.


· Underwriter’s Counsel – Typically, the Bond Underwriter retains Counsel who will opine along with our own Bond Counsel in regard to the Bond Documents and its covenants.  Although they represent the Underwriter, GRU will be obligated for their fees as a condition of the overall underwriting of the Bond issuance.


· Bond Underwriter – Bond Issuances are facilitated by Bond Underwriters.  Some of the bigger names include Goldman Sacks and JP Morgan.  These firms typically will charge based on a percentage of the bond issuance costs.  Their value is being able to facilitate the selling of the bonds to bond houses who either sell on a retail basis to individual investors or other financial institutions.  It can be in the form of a day auction with or without the Underwriter willing to commit to buy any unsold issuances.  I have found that the better underwriters can enhance an issuers’ ability to gain a premium from bond investors which can save a company millions of dollars over the term of the bonds.


· State Counsel – Typically, GRU would retain Florida counsel to insure that we don’t run afoul of state laws in the issuance and development of contract provisions.


· City Attorney’s office – The City attorney’s office will act as GRU’s “general practitioner” in managing the aforementioned parties, making sure rates are proper and hours are reasonable.


Negotiation of Contract - The negotiation of the final contract between GREC and GRU will be in the Sunshine, except for any verbal communications between the parties to the NDA.  This is no different than the current practice, which has led to the draft MOU.  


Execution of Contract - Again, if and when GRU and GREC would execute a contract it would be subject to City Commission approval and the same public vetting process as will be seen and is occurring with the MOU.


Due Diligence – After the execution of the contract the experts would be green-lighted to proceed to the development of an Offering Memorandum (‘OM”) for the bond issuance, which will include the IE’s report, confirming the FA’s financial analysis.  That development will include IE’s inspection of the facility with a discussion of risks.  Obviously the FA’s report will do the same.  The various attorneys’ will hammer out bond documents and ancillary transaction documents.  It should be noted that this will include very little participation from GREC, other than assisting in transferring titles, licenses, permits and other operating documents.  


Closing – The closing of the transaction would occur simultaneously with the issuance of the bonds.


THE ECONOMICS:


It’s important to understand that the proposed transaction through which GRU gains ownership of the GREC facility and terminates the PPA has virtually nothing to do with natural gas prices or other power prices.  It has virtually nothing to do with operating risks or GREC’s ability to generate power after the transaction.  Although that sounds hard to believe, here’s why:


The $ 194,709 a day which GRU is obligated to pay is based simply on GREC’s ability to run, not the economics of running.  Whether natural gas prices stay at $ 2.50 a million BTU or go to $ 100 dollars, the $ 194,709 is an obligation of GRU not matter if they are dispatched or not.  My plan is to convert that current fixed payment, based on investor returns to a lesser amount based on tax-exempt, non-profit returns.  For those who have moved from rental properties to owning their own home, or those who wish they could I compare it to a landlord offering a tenant with an 800 credit score a chance to terminate their over-priced lease at a price far below what they would have paid.


Finally, the economics of the MOU are based on future expenditures dropping from $ 2.1 billion to between $ 1.4 and $ 1.5 billion based on terminating the PPA and owning the GREC facility.  That savings of between $ 600 and $ 700 million may be enhanced with modifications to the GREC facility which add close to $ 200 million in savings based on the difference between capital improvements and avoided costs and another $150 million in being able to run GREC as compared to Deerhaven’s Unit 1.  


This transaction could drive approximately $ 1 billion in savings as compared to the current PPA obligations of $ 2.1 billion.  That is not insignificant and is relatively low in regard to a risk profile.   


The most frequent question I hear is:


What if the GREC facility would fail the day after we purchase it and it had major internal failures?


My answer is this:


My analysis includes staffing the GREC facility for the next 30 years, without ever considering if it would run or not.  In other words I have considered the added cost of being held in standby in my modeling.  If the benefit under that scenario is between $ 600 and $ 700 million, than the alternate scenario of GREC having major component failures which would result in increasing the baseline economics to over $ 800 million in savings, because you’d no longer have to staff it.


Based on this fact, it means that GRU’s operating risk is very small under this transaction.


  


      







From: Waratuke, Elizabeth A.
To: Bielarski, Edward J
Cc: Shalley, Nicolle M.
Subject: RE: Executed GREC/GRU MOU
Date: Friday, March 10, 2017 9:38:04 AM


If you all want to talk I’m available  352 334 5011  Liz
 
From: Bielarski, Edward J 
Sent: Friday, March 10, 2017 9:21 AM
To: Waratuke, Elizabeth A.
Cc: Shalley, Nicolle M.
Subject: RE: Executed GREC/GRU MOU
 
Folks,
 
Darn technology!  Here it is.  Do you want to call me?
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Waratuke, Elizabeth A. 
Sent: Friday, March 10, 2017 8:59 AM
To: Bielarski, Edward J
Cc: Shalley, Nicolle M.
Subject: Re: Executed GREC/GRU MOU
 
Ed the attachment didn't come through 


Sent from my iPhone


On Mar 9, 2017, at 9:18 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Response from Jim Gordon


Sent from my iPad


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Subject: Fwd: Executed GREC/GRU MOU


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
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To: "Jim Gordon" <jgordon@emienergy.com>
Subject: Executed GREC/GRU MOU


Ed,


Attached please find an MOU executed by GREC on
terms that have been authorized by its board.
Also attached is a version marked to changes from your
prior draft.
I’m confident that this MOU would result in a mutually
beneficial transaction that would save GRU’s ratepayers
hundreds of millions of dollars.
I look forward to hearing from you.


Best regards, 


Jim
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From: Stagliano, Steve J
To: Bielarski, Edward J; Shalley, Nicolle M.
Subject: RE: records
Date: Friday, March 03, 2017 10:30:11 AM


Ed and Nicolle: Thanks, I will discuss this with Magi and then inform Mr. Caplan that we will be
posting the records.
 
Steve Stagliano
GRU Administrative Services Director
(352) 393-1212
 


From: Bielarski, Edward J 
Sent: Friday, March 03, 2017 10:28 AM
To: Shalley, Nicolle M.
Cc: Stagliano, Steve J
Subject: Re: records
 
I've talked with Magi about doing exactly that on our website.


Sent from my iPad


On Mar 3, 2017, at 10:18 AM, Shalley, Nicolle M. <shalleynm@cityofgainesville.org>
wrote:


Hi Steve & Ed - I think we should meet on Monday to consider posting all
GREC negotiation public records somewhere in order to make the records readily
and easily accessible to the public and hopefully cut down on City resources
spent responding to individual records requests, of which I can only imagine will
be many.


Nicolle M. Shalley 
City Attorney 
City of Gainesville 
352-393-8747 (office phone)


Begin forwarded message:


From: Public Records Request <PublicRecordsRequest@gru.com>
Date: March 3, 2017 at 8:56:50 AM EST
To: "Shalley, Nicolle M." <shalleynm@cityofgainesville.org>
Subject: FW: records


Nicolle: I would like to get your thoughts on this records request, I’m not
sure how to respond to this. I think he has to make this more specific like
defining upper management and I’m not sure to administer something
like this other than having GRU ‘upper management’ copy him when they
receive or send an email to GREC.
 
Steve Stagliano
GRU Administrative Services Director
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(352) 393-1212
 
From: Caplan, Andrew [mailto:andrew.caplan@gvillesun.com] 
Sent: Thursday, March 02, 2017 5:16 PM
To: Communications; Public Records Request
Subject: records
 
Hello,
 
I would like to place a standing records request for all documents
and emails sent and received from/to GRU's upper management and
from/to GREC's upper management.
 
Thank you,
 
Andrew Caplan
The Gainesville Sun


This message may contain confidential and/or privileged information. If you
are not the intended recipient or authorized to receive this for the intended
recipient, you must not use, copy, disclose or take any action based on this
message or any information herein. If you have received this message in
error, please advise the sender immediately by sending a reply e-mail and
delete this message. Thank you for your cooperation.
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From: Holt, Carlos L
To: Baxley, Robin L.; Bielarski, Edward J
Cc: Locke, Justin M
Subject: RE: GS Report
Date: Thursday, February 16, 2017 12:20:57 PM


Thanks…
 


From: Baxley, Robin L. 
Sent: Thursday, February 16, 2017 12:12 PM
To: Holt, Carlos L; Bielarski, Edward J
Cc: Locke, Justin M
Subject: RE: GS Report
 
Mr. Holt:
 
Per your request, attached please find a copy of the Goldman Sachs report.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
From: Holt, Carlos L 
Sent: Thursday, February 16, 2017 11:04 AM
To: Bielarski, Edward J
Cc: Locke, Justin M
Subject: GS Report
 
Mr. Bielarski,
 
Please send me the Goldman Sachs report on the GREC purchase for review. I haven’t seen it yet.
 
PS As I indicated earlier, I’m in the early stages of my own project to determine value and risk
scenarios for the possibility of a purchase.
 
 
Carlos L. Holt, CPA, CFF, CFE, CIA, CGAP
City Auditor, City of Gainesville, FL
(352) 334-5020
Effective Auditing: A Key to Quality Government
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From: Dennis Duffy
To: Jim Gordon; Bielarski, Edward J
Cc: Al Morales
Subject: Executed GREC-GRU MOU
Date: Wednesday, March 22, 2017 2:23:19 PM
Attachments: executed mou.pdf


Attached please find the MOU executed by GRU and GREC.
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From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Tuesday, March 14, 2017 5:49:45 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transactions are awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction               Cardholder             Card Name
Amount                    Posted                 Last 4
------------------------- ---------------------- ----------------------
TXN00121081               MARGARET CRAWFORD      MARGARET A CRAWFORD
$230.30                   2017-03-13             3612
TXN00121141               MARGARET CRAWFORD      MARGARET A CRAWFORD
$177.30                   2017-03-13             3612
TXN00121125               MARGARET CRAWFORD      MARGARET A CRAWFORD
$10.00                    2017-03-13             3612
TXN00121090               ROBIN BAXLEY           ROBIN L BAXLEY
$3.85                     2017-03-13             3600
TXN00121114               ROBIN BAXLEY           ROBIN L BAXLEY
$75.00                    2017-03-13             3600


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------
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From: Bielarski, Edward J
To: Baxley, Robin L.
Subject: FW: GREC - GRU MOU 3-21.pdf
Date: Wednesday, March 22, 2017 9:06:41 AM
Attachments: att00001.htm


grec - gru mou 3-21.pdf


Robin,
 
Could you print an executatble MOU?
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Tuesday, March 21, 2017 8:44 PM
To: Bielarski, Edward J; Brown, Thomas R; Al Morales; Dennis Duffy; shalleynm@cityofgainesville.com;
Locke, Justin M
Subject: GREC - GRU MOU 3-21.pdf
 
Ed,
Attached is a revised version of the MOU, marked against GRU rev 11. The first change is
that we have reverted the language in Section 7(b) regarding future withholdings, to the
language which had been previously suggested by GRU and included by GRU in prior drafts.
We have also made two other minor changes to clarify the intent that the Retention Cap
credit would be realized through retention of those previously withheld funds under the PPA. 
We believe that these changes are in keeping with our mutual understanding.
Regards,
Jim
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GREC version 3/21 marked from GRU rev 11 Marked from GREC version sent 3/20/17 at 



3:45pm MEMORANDUM OF UNDERSTANDING 



REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY 



This MEMORANDUM OF UNDERSTANDING REGARDING 



GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated 



_________________, 2017 (“Execution Date”) between the City of Gainesville, Florida, a 



municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville 



Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and 



collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an 



offer from GRU for the proposed purchase by GRU and sale by GREC of that certain biomass 



electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, 



and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both 



parties, this Memorandum evidences the Parties’ intent to cooperate in good faith to negotiate a 



definitive agreement (the “Purchase and Sale Agreement”) providing for the purchase by GRU 



and sale by GREC of the Facility and all related assets, as identified in such agreement (the 



“Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual 



interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 



below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a 



mutually acceptable definitive agreement for the Transaction that includes the following terms: 



1. Purchase and Sale.  The Transaction will provide for the sale and 



conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of 



the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary 



for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be 



identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining 



any required third party approvals and consents.  That certain Power Purchase Agreement for the 



Supply of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired 



Power Production Facility between GRU and GREC dated April 29, 2009, together with its 



related amendments (the “PPA”), shall be terminated at Closing of the Transaction (“Closing”).  



2. Price.  The purchase price and terms of payment will be seven hundred  



fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility 



system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will 



be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis 



points (measured as the difference between the rate on the Execution Date and the rate on the 



day that is five days before Closing), GRU may terminate the Transaction and cease negotiations 



thereof.  



3. Negotiation.  The Transaction will be subject to the negotiation and 



execution of a Purchase and Sale Agreement and associated legal documents.  Negotiations will 



begin with a proposed asset purchase agreement supplied by GREC on or before 



________________, 2017.  The Parties will use commercially reasonable efforts to complete 



negotiations and agree upon a Purchase and Sale Agreement for execution not later than four (4) 
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months after the Execution Date, and to achieve Closing not later than seven (7) months after the 



Execution Date. 



4. Diligence.  The Transaction will be subject to the satisfactory completion 



by GRU of customary due diligence.  Effective as of the Execution Date and subject to the 



provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of 



the diligence process to facilitate timely access for GRU and its representatives to the Facility 



and other Assets, and to the books and records regarding the Facility and other Assets of GREC 



and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges 



and agrees that GREC has the right to attend any meetings that representatives of GRU may have 



with the Facility operator or other third parties. 



5. Exclusivity.  Until four (4) months after the Execution Date, or such later 



date as may be specified in a Purchase and Sale Agreement executed by the Parties (the 



“Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of 



the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its 



behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility 



or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or 



unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer 



from, any person or entity (other than GRU) relating to the possible acquisition of or investment 



in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this 



Memorandum shall not create any additional restriction on upstream transfers that are not 



already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly notify 



GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of 



any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility 



or any Assets (or enter into any other transaction that is substantially similar to, or that would 



preclude, the Transaction), and the terms and conditions of any such offer or expression of 



interest. 



6. Public Records and Confidentiality.  This Memorandum is a public record 



that will be disclosed to the public and discussed during public meetings of the Gainesville City 



Commission (“Commission”).  This Memorandum does not disclose any confidential verbal 



discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of 



November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”) and 



terminated by GRU effective March 14, 2017.  The Parties also confirm that the Purchase and 



Sale Agreement for the Transaction will be subject to Commission approval, and will be a public 



record that will be disclosed to the public and discussed during public Commission meetings.  



Should either Party reasonably believe that specific written information provided in connection 



with this Memorandum or through due diligence, or included in the Purchase and Sale 



Agreement or otherwise provided in connection with the Transaction falls within a specific 



exemption under Florida’s Public Record laws, the Party transmitting or providing such 



information shall submit such information to the receiving Party in a separate envelope that 



includes a general description of the information together with a reference to the specific Florida 



Statute or other law that deems such materials exempt from public disclosure.  The receiving 



Party will not warrant or guarantee that information designated by the transmitting Party as 



exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer 



no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the 
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receiving Party receives a public records request for any information that the transmitting Party 



has designated as exempt, the receiving Party will notify the transmitting Party through email 



notice.  The transmitting Party shall have no longer than five (5) business days after receipt of 



such notice to file any necessary court documents to prevent the disclosure of the information, at 



the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary 



court documents, the receiving Party will not disclose the information until the conclusion of any 



proceedings.  If the transmitting Party fails to comply with any of the requirements in this section 



or fails to file any necessary court documents to prevent the receiving Party from disclosing 



materials as described herein, such failure shall be deemed as a waiver by the transmitting Party 



to the claim that any materials submitted by the transmitting Party constitute exempt information. 



The transmitting Party agrees that its designation of information as exempt may be challenged in 



court by any person or entity.  The transmitting Party agrees to indemnify and defend the 



receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and 



actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of 



materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for 



damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the 



transmitting Party's designation of materials as exempt.  The Parties agree that any information 



provided, including any materials designated as exempt, will be distributed to members of staff, 



management and the relevant board and Commission members for evaluation and consideration 



of the Transaction. 



7. Dispute.   



(a)  The Parties are engaged in an arbitral proceeding conducted under American 



Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01-16-0000-8157 



(the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in 



connection with the PPA.  The Parties retain all rights arising under the PPA.  This 



Memorandum operates to stay the Dispute until a Purchase and Sale Agreement is executed by 



the parties pursuant to Section 3 above and during the stay GRU shall not withhold additional 



invoiced amounts other than those described in section (b) below.  The Parties shall file with the 



arbitrator any necessary documentation to effectuate this stay.   



(b)  After the Execution Date and during the stay of the Dispute, GRU shall not 



withhold amounts from GREC’s monthly invoices other than amounts that may be withheld with 



respect to an invoice when payment is due for such invoice in accordance with the PPA where 



such withholding is based on either (i) one or more of GRU’s claims or counterclaims that are 



the subject of the Dispute (consistent with GRU’s prior practice), or (ii) any calculation error that 



may appear in such invoices.  GRU shall not retroactively withhold any amounts that have 



previously been paid under any GREC invoice. 



(c)  The Parties agree that the Purchase and Sale Agreement shall include the 



following provisions:  (i) a further stay of the Dispute until Closing or termination of efforts to 



reach a Transaction; (ii) at Closing, GRU shall  receive a credit from GREC in the amount of 



$7,428,899.98 (the “Retention Cap”) in the form of GRU’s retention of such amount of 



previously withheld funds under the PPA,; (iii) GRU will not withhold additional amounts after 



the Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall refund 



to GREC at Closing any amounts withheld after March 19, 2017 with interest as set forth in 
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Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all obligations and 



payment of the amounts to be paid and retained in accordance with the Purchase and Sale 



Agreement shall operate as a full settlement and mutual release of all claims and counterclaims 



between the Parties in the Dispute; and (vi) at Closing, the Parties shall execute the appropriate 



documents to effectuate the agreed upon settlement and release.   



(d)  If the Parties are unable to execute a mutually agreeable Purchase and Sale 



Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the 



Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary 



documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to  provide a 



credit of the Retention Cap in the form of GRU’s retention of such amount of previously 



withheld funds upon a successful Closing as noted above is without any concession or admission 



whatsoever of liability as to those amounts, which GREC maintains were improperly withheld 



under the PPA.  GREC has agreed to GRU’s retention of that amount solely in order to facilitate 



the Transaction contemplated by this Memorandum.   



8. Reservation of Rights.  The Parties’ execution of this Memorandum and 



their negotiation of the Transaction and associated discussions and communications shall not 



affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses 



in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into 



this Memorandum and engages in negotiations and activities in connection with the Transaction 



independent of the Dispute and with all rights expressly reserved.   



9. Miscellaneous.  This Memorandum shall be governed by, and construed in 



accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an 



authorized management representative of GRU and by an authorized representative of GREC 



and, if so executed, the management representative of GRU shall present this Memorandum to 



the Commission for approval.  The Sections of this Memorandum that are binding (as specified 



in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit 



of and be enforceable by the Parties and their successors and assigns if and only if signed and 



delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville 



by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in 



PDF via email and in any number of counterparts, all of which together shall constitute a single 



instrument and shall be considered an original for all purposes.  It shall not be necessary that any 



counterpart be signed by each Party so long as each Party shall sign at least one counterpart. 



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be 



executed by their respective, duly authorized representatives as of the Execution Date. 



THE CITY OF GAINESVILLE, FLORIDA, 



D/B/A/ GAINESVILLE REGIONAL 



UTILITIES 



Recommended for approval by GRU 



Management 



By:       



GAINESVILLE RENEWABLE ENERGY 



CENTER, LLC 



 



By:       



Name:       
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Name:       



Title:       



 



Approved by the City Commission 



By: ______________________________ 



Name: Lauren Poe 



Title: Mayor 



 



For GRU:  Approved as to form and legality: 



By:       



Name:       



Title:       



Title:       



 



 



 



 



 













From: Bielarski, Edward J
To: Jtexconsult@gmail.com
Cc: Hayes-santos, Adrian; Shalley, Nicolle M.; Citycomm
Subject: RE: Request for NDA between GREC and City of Gainesville
Date: Tuesday, March 14, 2017 2:22:31 PM


James,
 
Thanks for the support.  The Sun actually discussed the revocation briefly in an article on Sunday in
the local section in which they wrote about GREC’s offer to GRU.  Take a look at it electronically.  It’s
short but pretty fair.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 
From: James Thompson [mailto:jtexconsult@gmail.com] 
Sent: Tuesday, March 14, 2017 2:18 PM
To: Bielarski, Edward J
Cc: Hayes-Santos, Adrian; Shalley, Nicolle M.; citycomm
Subject: Re: Request for NDA between GREC and City of Gainesville
 
Mr. Bielarski,


I commend your revocation of the NDA. I've always supported your work on this process
and the writing you do for the public eye, especially in the Sun. It's the NDA stuff that has
always been a thorn in the roses, so to speak. I know this is how big deals of this type get
done, but as you have recognized wisely, we are in a different context here.
 
I wonder if there is a way to publicize this revocation, perhaps a Sun article like you do. It
would put a lot of people at peace, certainly not everyone, but a lot. 
 
After election day today, which is pretty hectic obviously, I'll certainly make it known in my
circles.
 
Regards,


James 
 
On Tue, Mar 14, 2017 at 2:12 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
Mr. Thompson,
 
I happened to just open up the e-mail from you asking where the NDA is based on your recent
public notice record request.  This is a little out of protocol, but what the heck I have a pdf of the
NDA, so I’ve just attached it for your review.  BTW, I revoked the NDA 5 days ago, based on the
continuing perception of lack of transparency.
 
Regards, 
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Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 
From: James Thompson [mailto:jtexconsult@gmail.com] 
Sent: Tuesday, March 14, 2017 1:56 PM
To: Hayes-Santos, Adrian
Cc: Bielarski, Edward J; Shalley, Nicolle M.; citycomm
Subject: Re: Request for NDA between GREC and City of Gainesville
 
Commissioner Hayes-Santos,
 
You had earlier forwarded my public records request to the CC:ed above, for the Non-
Disclosure Agreement referred to in the GRU Memorandum of Understanding submitted to
GREC, in a mobile-originated email dated February 27th, 2017 from your
HayesSantosA@cityofgainesville.org.
 
I must admit I get a lot of emails and I may have skipped it by mistake, but I haven't seen
that NDA yet. I did a fairly thorough search of my recent emails.
 
Thank You,


James Thompson
352-246-6863
 
 
 
On Mon, Feb 27, 2017 at 2:20 PM, Hayes-Santos, Adrian
<HayesSantosA@cityofgainesville.org> wrote:
I'm forwarding this to our GRU manager and city Attonery who should be able to get you the
information you requested.


Sent from mobile


> On Feb 27, 2017, at 11:26, James Thompson <jtexconsult@gmail.com> wrote:
>
> To Whom It May Concern,
>
> Please consider my prior request for the MOU between GREC and the City fulfilled. A
fellow citizen directed me to the document as sent to one of you in an email as public record.
>
> I would however like to request the Non-Disclosure Agreement referred to in the MOU,
signed by both parties in November 2016. If this is also in a public record email, I will accept
that forward or attachment as a fulfillment of this request.
>
> Thank You,
>
> James Thompson
> 352-246-6863
 
 



mailto:jtexconsult@gmail.com

mailto:HayesSantosA@cityofgainesville.org

tel:(352)%20246-6863

mailto:HayesSantosA@cityofgainesville.org

mailto:jtexconsult@gmail.com

tel:352-246-6863






From: Bielarski, Edward J
To: Cottle, Lisa A.
Cc: Waratuke, Elizabeth A.; Brown, Thomas R; Locke, Justin M
Subject: Re: Draft MOU
Date: Thursday, February 16, 2017 5:51:14 PM


Is there a good time for you tommorrow?


Sent from my iPad


> On Feb 16, 2017, at 4:04 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>
> I'm available today or tomorrow if you want to talk.
>
> -----Original Message-----
> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
> Sent: Thursday, February 16, 2017 12:09 PM
> To: Cottle, Lisa A. <LCottle@winston.com>
> Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>; Brown, Thomas R
<BrownTR@gru.com>; Locke, Justin M <LockeJM@gru.com>
> Subject: Re: Draft MOU
>
> We'll need to set up a time to talk about this MOU.  It seems that it simply is an agreement to allow
an exclusive relationship for an established time to negotiate a contract in a range of prices which stays
confidential.  Not sure how I could allow public discussion while this is being discussed.  This may be
problematic given how we want to be transparent and openly vet the deal.  The MOU must become
public, but can I talk about how the price range makes sense for x amount of reasons.
>
> Again lets talk about this.
>
> Sent from my iPad
>
> On Feb 16, 2017, at 2:24 PM, Cottle, Lisa A. <LCottle@winston.com<mailto:LCottle@winston.com>>
wrote:
>
> Communicated in connection with confidential settlement negotiations:
>
> Ed and Liz,
>
> Attached is a draft MOU concerning a potential purchase of the GREC facility.  I look forward to your
comments. Liz, please let me know if we missed anything in the reservation of rights language in
Section 9.  Thank you.
>
> Best,
> Lisa
>
>
> Lisa A. Cottle
>
> Partner
>
> Winston & Strawn LLP
> 101 California Street
> San Francisco, CA 94111-5840
>
> D: +1 (415) 591-1579
>
> F: +1 (415) 591-1400
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>
> Bio<http://www.winston.com/en/who-we-are/attorneys/cottle-lisa-a.html> |
VCard<http://www.winston.com/vcards/598.vcf> | Email<mailto:lcottle@winston.com> |
winston.com<http://www.winston.com>
>
> [cid:image003.jpg@01D28847.2BAC3F90]
>
>
> ________________________________
> The contents of this message may be privileged and confidential. If this message has been received
in error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.
>
> <GRU-MOU_(8598308)_(3).DOCX>
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From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Tuesday, December 13, 2016 6:15:33 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transaction is awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction             Cardholder              Card Name
Amount                  Posted                  Last 4
----------------------- ----------------------- -----------------------
TXN00117960             ROBIN BAXLEY            ROBIN L BAXLEY
$30.00                  2016-12-12              3600


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------
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From: Bielarski, Edward J
To: Harvey Ward
Subject: Re: Meeting
Date: Thursday, February 23, 2017 9:44:03 AM


Works for me.  Are you coming to General Policy Committee meeting today at 1?


Sent from my iPad


> On Feb 23, 2017, at 9:22 AM, Harvey Ward Jr <hl.ward.jr@gmail.com> wrote:
>
> How about 10:30 Tuesday at your office?
>
>> On Feb 22, 2017, at 10:29 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>>
>> Hey Harvey,
>>
>> Glad you got back with me.  I have a full day tommorrow ( General policy committee has a 1 to
whenever meeting which includes a discussion of city Internet at GRU multi-purpose center).  Friday I
am working on an all day strategic planning session.  However, next week on Tuesday I have between
9:30 and 11:30 which I can be free. If that window is unworkable I'll look in freeing up something on
Wednesday or Friday mornings.
>>
>> Btw, I appreciate you taking the time to reach out so we can chat about a potential GREC
"beneficial transaction".  I think it's important for the candidates to understand how I'm thinking about
how to improve the status quo in a significant way.
>>
>> I look forward to talking with you.
>>
>>
>> Ed B
>>
>> Sent from my iPad
>>
>>> On Feb 22, 2017, at 8:02 PM, Harvey Ward Jr <hl.ward.jr@gmail.com> wrote:
>>>
>>> Hi Ed -
>>>
>>> Hope all is well with you. I want to take you up on the offer to talk about the GREC purchase. Do
you have any time tomorrow or Friday morning? If not, send me some times for next week.
>>>
>>> Thanks,
>>>
>>> Harvey
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From: Bielarski, Edward J
To: Jim Gordon
Subject: Re: Executed GREC/GRU MOU
Date: Thursday, March 09, 2017 10:55:51 PM


Jim,


I will review with my team (both executive and legal) and respond accordingly.


Ed B


Sent from my iPad


On Mar 9, 2017, at 9:04 PM, Jim Gordon <jgordon@emienergy.com> wrote:


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Jim Gordon" <jgordon@emienergy.com>
Subject: Executed GREC/GRU MOU


Ed,


Attached please find an MOU executed by GREC on terms that
have been authorized by its board.
Also attached is a version marked to changes from your prior
draft.
I’m confident that this MOU would result in a mutually
beneficial transaction that would save GRU’s ratepayers
hundreds of millions of dollars.
I look forward to hearing from you.


Best regards, 


Jim


<GREC MOU Executed.pdf>


<GREC MOU rev 4 - Marked(001).pdf>
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From: Baxley, Robin L.
To: Dl_gru_leadershipteam
Cc: Dl_gru_execassist
Subject: UAB Workshop Tomorrow
Date: Tuesday, February 28, 2017 1:04:03 PM
Attachments: uab workshop agenda 3.1.17.pdf


All – The UAB will have a workshop tomorrow at 3:00 p.m. in Room 16 at City Hall. 
The agenda is attached.  They’ll be discussing the draft GREC MOU. 
 
I wanted to make you aware in case you want to attend. 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
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March 1, 2017



3:00 PM



City of Gainesville



City Hall 



200 East University Avenue



Gainesville, Florida  32601



Roberta Lisle Kline Conference Room



Utility Advisory Board



Annie Orlando



Darin Cook



David Denslow



Robert Walpole



Mary Alford



Sandra Campbell



Michael Selvester



Persons with disabilities who require assistance to participate in this meeting are 



requested to notify the Office of the Equal Opportunity at 334-5051 or call the TDD 



phone line at 334-2069 at least two business days in advance.



Meeting Agenda



Workshop
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ROLL CALL



ADOPTION OF THE AGENDA



160787. Utility Advisory Board's Performance Review of General Manager 



Ed Bielarski (B)



 



Explanation: At its February 15, 2017 meeting, the Utility Advisory Board conducted a 



review of General Manager Ed Bielarski's performance in Fiscal Year 



2016.  Each member gave their thoughts and voted to have Chair Darin 



Cook distill those views into a letter to the City Commission in support of 



Mr. Bielarski.



RECOMMENDATION Receive a letter from Chair Darin Cook.



160787 UAB Bielarski Review 20170302



160807. Draft Memorandum of Understanding with GREC (B)



Explanation: The impact of the Power Purchase Agreement (PPA) with GREC is both 



financial and operational in addition to legal.  The core of the PPA’s 



financial impact is GRU’s obligation to pay GREC $194,709 a day for 



what is termed “Available Energy”.  This cost represents GREC’s cost of 



ownership and fixed cost of operations.  Staff believes that for the right 



buyout price, GRU can reduce the $194,709 a day to which it is already 



obligated.  A buyout of GREC’s PPA will generate savings in the 



hundreds of millions of dollars if GRU can negotiate a reasonable buyout 



price.



Based on the history of the GRU/GREC relationship, staff believes that 



the draft, non-binding MOU, written from GRU’s perspective, is critical in 



moving the conversation forward.  The MOU sets a framework under 



which both GRU and GREC can move toward a contract to buy out the 



PPA.  The MOU has not been executed by either GREC or GRU.  GRU 



anticipates that there will be further discussions between the parties 



over the conditions.



The draft MOU is not a binding agreement.  As further negotiation takes 



place, the fiscal impact will be thoroughly discussed in public forums.



Fiscal Note:



RECOMMENDATION The City Commission and staff discuss:



1.  The draft MOU, inherent risks of a purchase 



and how GRU weighed the risks



2.  Future steps
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160807 Draft MOU w-GREC Presentation 20170301



160807 GRU-GREC Draft MOU 20170301



160807 GRU-GREC MOU Facts 20170301



MEMBER COMMENT



NEXT MEETING DATE



The next workshop meeting date is April 5, 2017.



ADJOURNMENT



Page 3 City of Gainesville Printed on 2/ 28/17 at 11:35 am  





http://Gainesville.legistar.com/gateway.aspx?M=F&ID=32f56367-9985-441a-a838-de4c2629df20.pdf


http://Gainesville.legistar.com/gateway.aspx?M=F&ID=2cd983ee-13d7-4a7c-936f-a4e0b53cc5af.pdf


http://Gainesville.legistar.com/gateway.aspx?M=F&ID=3be54dbd-8006-42d2-84bb-f411efe10a28.pdf










From: Public Power Daily
To: Bielarski, Edward J
Subject: Canada speeds up coal plant phase-out
Date: Monday, November 28, 2016 6:12:05 AM


 Trouble reading this  email?  Click here for a  mobile version.


IMAGE


Public Power Daily


Monday, November 28, 2016


IMAGE IMAGE


POLICY


Canada speeds up coal plant phase-out


Canada will retire its traditional coal-fired power
plant fleet by 2030 under an effort unveiled Nov. 21
that speeds up a previous coal phase-out plan.
MORE 
Tweet this story


Public Power Daily


SOLAR


LADWP looks to expand
solar access for customers
through pilot program


ADVERTISEMENT
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The Los Angeles Department of
Water and Power will launch a
program designed for customers
who may not have been able to
benefit from solar in the past
because of the high cost of installing
panels, after a Nov. 15 vote by
LADWP's Board of Water and
Power Commissioners. MORE 
Tweet this story
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ENVIRONMENT AND CLIMATE CHANGE


Delaware, Maryland ask EPA to take
action against out-of-state power plants


Environmental agencies in Maryland and Delaware
have filed petitions with the Environmental
Protection Agency asking the EPA to take action
against out-of-state fossil fired power
plants. MORE 
Tweet this story


Public Power Daily


RELIABILITY


FERC adopts final rule on critical
infrastructure information


The Federal Energy Regulatory Commission on
Nov. 17 adopted a final rule that will amend the
agency's regulations to add processes for the
designation, protection and sharing of critical
energy/electric infrastructure information, or CEII.
MORE 
Tweet this story
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SPONSORED ADVERTISING CONTENT


INNOVATION


Potential impacts of deploying an
electrical generating technology


Every electrical generating technology has
characteristics that can't be reduced to dollar and
cents. The summation of these characteristics, add
up to a generalized consideration called
environmental footprint. One of these
characteristics, energy density, can be viewed two
ways. MORE 
Tweet this story
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DISTRIBUTED RESOURCES


Cost of service, rate design
courses at Winter Education
Institute


Registration is now open for APPA's
Winter Education Institute, Jan. 30 –
Feb. 3 in Scottsdale, Arizona. The
Institute features courses on basic,
intermediate, and advanced cost of
service and retail rate design, as
well as a course on the implications
of distributed generation. Register
for more than one course to receive
a discount. MORE 
Tweet this story


ADVERTISEMENT


IMAGE


SECURITY


Physical security seminar in May


Register now for APPA's Engineering & Operations
Technical Conference, May 7-10, 2017 in San
Antonio, Texas. Add on a preconference seminar
offering a comprehensive overview of how public
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power utilities can best manage the safety and
security of personnel, assets and information.
MORE 
Tweet this story


SPONSORED ADVERTISING CONTENT


EDUCATION


Earn CEU's – enhance your career


POWER-GEN International is now offering
Comprehensive Training Courses! Courses are
being presented by the Fluid Sealing Association
and the International Society of Automation.
Enhance your learning with these exclusive training
courses. MORE 
Tweet this story
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BONDS


Salt River Project approves
$761M bond sale


Salt River Project's board and
council recently approved the
refunding sale of more than $761
million of 2016 Series A public
power revenue bonds, which will
save SRP customers more than
$151 million over the next 21 years.
SRP said the sale is a pure
refunding transaction, with no new
money for capital projects or
construction. MORE 
Tweet this story
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WORKFORCE


Let AARP help you leverage the power
of experience
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Worried about labor shortages? Want to hold onto
industry knowledge? Experienced workers can
provide a strategic advantage in addressing these
challenges. Plus, they bring high levels of
productivity and engagement, and are a valuable
mentoring resource. Learn more about the value of
an age-diverse workforce at
www.aarp.org/employers. MORE 
Tweet this story


Public Power Daily


PUBLIC POWER


Former APPA president receives award
for service to Lincoln, Nebraska


Lincoln Electric System's first and longest serving
CEO and former APPA president, Walt A. Canney
was awarded the Mayor's Award of Excellence
during LES's 50th anniversary celebration on Oct.
2. The award recognizes Lincoln individuals who
consistently provide exemplary service and work
that demonstrates personal commitment to the city
of Lincoln. MORE 
Tweet this story
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Retired power executives can help
public power utilities


Public power utilities can tap the knowledge and
experience of retired power executives in a number
of ways including business analysis and planning
expertise. California's South San Joaquin Irrigation
District offers a good example. The district brought
in two retired power executives through MFP-
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Connect to help develop a business plan to acquire
Pacific Gas & Electric's electric distribution system.
MORE 
Tweet this story


SOCIAL SCENE


ENERGY STAR @ENERGYSTAR
Learn about saving #energy & #money in your bathroom with these #tips from
the #EnergySource. https://www.energystar.gov/about/newsroom/the-energy-
source/room_by_room_savings_bathroom ...
 


EVENTS


Joint Action Workshop, Jan. 11, 2017


CEO Roundtable, Feb. 12-14, 2017


WEBINARS


DEED Webinar: DSTAR Project - LED Street Lighting Analysis, Nov. 29, 2016


Working Effectively with Local Media, Dec. 1, 2016


UTILITY JOBS


Chief Executive Officer (CEO), Huntsville Utilities, Huntsville, AL


General Manager, Ipswich Electric Light Department, Ipswich, MA


Power Plant Operator/ Mechanic - Kissimmee Utility Authority, FL


Municipal President & CEO, Pulaski Electric Systems, Pulaski, TN


Vice President & Chief Financial Officer, Omaha Public Power District
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(OPPD), Omaha, NE


Director of Finance, Long Island Power Authority, Uniondale, NY


Vice President of Finance & Administration, Kissimmee Utility


Authority, Kissimmee, FL


Director of PJM Regulatory Affairs, American Municipal Power, Columbus, OH


Director Transmission Planning, American Municipal Power, Columbus, OH


Vice President Generation Development and Optimization, American Municipal


Power, Columbus, OH


Manager, Menard Electric Cooperative, Petersburg, IL


General Counsel, Northern California Power Agency, Roseville, CA


Federal Legislative & Regulatory Consulting Services, Northern California Power


Agency, Roseville, CA


Powerline Technician, City of Garland, Garland, TX


Senior Rate Analyst, ElectriCities, Raleigh, NC


Electric Planning Analyst, Indiana Municipal Power Agency, Carmel, IN


Finance & Administrative Services/Chief Financial Officer, Northern California


Power Agency, Roseville, CA


Associate General Counsel, Platte River Power Authority, Fort Collins, CO
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From: Baxley, Robin L.
To: Bielarski, Edward J
Subject: Re: Biomass etc
Date: Saturday, February 25, 2017 9:00:10 AM


I'll talk with you about this on Monday.


Sent from my LG G3, an AT&T 4G LTE smartphone


------ Original message------
From: Bielarski, Edward J
Date: Sat, Feb 25, 2017 8:52 AM
To: Baxley, Robin L.;
Subject:Fwd: Biomass etc


FYI


Sent from my iPad


Begin forwarded message:


From: "Lyons, Anthony R." <LyonsAR@cityofgainesville.org>
Date: February 25, 2017 at 6:08:07 AM EST
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Cc: "Lyons, Anthony R." <LyonsAR@cityofgainesville.org>, "Locke, Justin
M" <LockeJM@gru.com>, "Shuping, M. April"
<shupingma@cityofgainesville.org>
Subject: Re: Biomass etc 


Ed,


I will look forward to sitting with you early next week and discussing this
fully. 


If you could let Robin know, assuming that she is helping you, that I will
move my calendar however is needed to accommodate our convening of
a meeting. 


Best,


Anthony Lyons
City Manager
City of Gainesville, FL


Sent from my iPhone


On Feb 24, 2017, at 10:58 PM, Bielarski, Edward J
<BielarskiEJ@gru.com> wrote:


Anthony,



mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=baxleyrl35710854

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:LyonsAR@cityofgainesville.org

mailto:BielarskiEJ@gru.com

mailto:LyonsAR@cityofgainesville.org

mailto:LockeJM@gru.com

mailto:shupingma@cityofgainesville.org

mailto:BielarskiEJ@gru.com





I'm sorry, but I don't understand.  How does the biomass
MOU effect a UAB agenda item concerning the billing for city
items (I assume you are talking about storm water and
garbage)? In regard to items explored by the UAB there have
been and will be a host of issues they've explored which touch
on the multitude of interconnections with GG services.  


The UAB was formed to advice the commission on issues
related to GRU.  In the short time of its existence GG has not
participated in virtually any of the agenda setting or meetings.
 I have not expected that you would and you have shown no
inclination to do so.  Therefore, I am mystified by your
request that to inform you of an item on the UAB agenda so
GG can prepare for its discussion.


I look forward to talking to you about this further next
weeks,one with Justin and April.


Sent from my iPad


On Feb 24, 2017, at 6:43 PM, Lyons, Anthony R.
<LyonsAR@cityofgainesville.org> wrote:


Ed,


In light of what I have read in the paper today
about a possible purchase of the Biomass facility,
April and I would like to sit with you early next
week along with Justin. It is important that we
meet prior to the UAB which I also understand you
will be discussing not billing for us any longer. 


In the future it would be helpful to let me know of
that kind of item ahead of the agenda so that we
can be prepared to discuss with with you all or the
board if needed. 


Regards,


Anthony Lyons
City Manager
City of Gainesville, FL


Sent from my iPhone
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From: Carter, Craig E.
To: Baxley, Robin L.
Cc: Carter, Craig E.; Bielarski, Edward J; Citycomm; Dl_utility Advisory Board; Dl_gru_executiveteam;


Dl_gru_leadershipteam
Subject: Re: Signed MOU
Date: Thursday, March 16, 2017 11:26:26 AM


Thank you I just think on something this large all communications need to be copied
to them


Craig Carter
City Commissioner District 3
Gainesville FL
352-334-5015


On Mar 16, 2017, at 11:23 AM, Baxley, Robin L. <baxleyrl@gru.com> wrote:


Commissioner Carter:
 
I will send this out to the new commissioners on Mr. Bielarski’s behalf.
 
Sincerely,
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Carter, Craig E. 
Sent: Thursday, March 16, 2017 11:20 AM
To: Bielarski, Edward J
Cc: citycomm; DL_Utility Advisory Board; DL_GRU_ExecutiveTeam;
DL_GRU_LeadershipTeam
Subject: Re: Signed MOU
 
I believe you should be including the two new commissioner elects on these emails


Craig Carter
City Commissioner District 3
Gainesville FL
352-334-5015


On Mar 16, 2017, at 11:13 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Mayor, Commissioners and UAN members,
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Please find an MOU, which I signed and forwarded to Mr. Gordon.  This is
SUBJECT TO Mr. Gordon’s signature and review by the UAB and final
approval by the City Commission.  I am looking forward to Mr. Gordon’s
response.   
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Thursday, March 16, 2017 10:03 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy
(dduffy@emienergy.com); Brown, Thomas R; Locke, Justin M; Shalley,
Nicolle M.; Waratuke, Elizabeth A.
Subject: Signed MOU
 
Jim,
 
I had wanted to forward you a copy of a signed MOU in last night’s
communication.  I failed to attach it to the e-mail.  Please find it attached.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


<MOU GREC .pdf>
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From: Baxley, Robin L.
To: Jim Gordon
Cc: Bielarski, Edward J
Subject: MOU w/Bielarski"s Signature v2
Date: Wednesday, March 22, 2017 1:49:39 PM
Attachments: mou w-bielarski signature v2.pdf


Mr. Gordon:
 
I believe Ed signed in the correct spot this time.
 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY



ThiS MEMORANDUM OF UNDERSTANDING REGARDING
GAINESVILLE RENEWABLE ENERGY CENTER FACILITY ("Memorandum") dated



ffi ,"'"',"r,fiTffi #'#il""Tff ,-::y&'#,T']l'i"'J.ii;lllfi 
',lRenewable Enerry Center, LLC, a Delaware limited liability company ("GREC," and



collectively with GRU, the o'Parties" and each, a "Party") sets forth the principal elements of an



offer from GRU for the proposed purchase by GRU and sale by GREC of that certain biomass



electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida,



and known as the Gainesville Renewable Energy Center (the "Facility"). If executed by both
parties, this Memorandum evidences the Parties' intent to cooperate in good faith to negotiate a



definitive agreement (the "Purchase and Sale Agreement") providing for the purchase by GRU



and sale by GREC of the Facility and all related assets, as identified in such agreement (the



"Transaction"). [f executed by both parties, this Memorandum constitutes a statement of mutual



interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9



below, which shall be binding on the Parties. Subject to the foregoing, GRU offers to negotiate a



mutually acceptable definitive agreement for the Transaction that includes the following terms:



l. Purchase and Sale. The Transaction will provide for the sale and



conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of
the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary



for the ownership, operation or maintenance of the Facility (collectively, "Assets"), to be



identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining



any required third party approvals and consents. That certain Power Purchase Agreement for the



Supply of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired



Power Production Facility between GRU and GREC dated Apnl29, 2009, together with its
related amendments (the "PPA"), shall be terminated at Closing of the Transaction ("Closing").



2. Price. The purchase price and terms of payment will be seven hundred



fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility
system revenue bonds issued by the City of Gainesville, Florida ("Purchase Price"), which will
be paid in cash at Closing. Should the 30-year U.S. Treasury increase by more than 50 basis



points (measured as the difference between the rate on the Execution Date and the rate on the



day that is five days before Closing), GRU may terminate the Transaction and cease negotiations



thereof.



3. Negotiation. The Transaction will be subject to the negotiation and



execution of a Purchase and Sale Agreement and associated legal documents. Negotiations will
begin with a proposed asset purchase agreement supplied by GREC within 21 days following
approval of this Memorandum by the Gainesville City Commission. The Parties will use



commercially reasonable efforts to complete negotiations and agree upon a Purchase and Sale



Agreement for execution not later than four (a) months after the Execution Date, and to achieve



Closing not later than seven (7) months after the Execution Date.
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4. Dilieence. The Transaction will be subject to the satisfactory completion
by GRU of customary due diligence. Effective as of the Execution Date and subject to the
provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of
the diligence process to facilitate timely access for GRU and its representatives to the Facility
and other Assets, and to the books and records regarding the Facility and other Assets of GREC
and the third party operator of the Facility. Without limiting the foregoing, GRU acknowledges
and agrees that GREC has the right to attend any meetings that representatives of GRU may have
with the Facility operator or other third parties.



5. Exclusivity. Until four (4) months after the Execution Date, or such later
date as may be specified in a Purchase and Sale Agreement executed by the Parties (the
"Expiration Date"), GREC will negotiate exclusively with GRU in connection with the sale of
the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its
behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility
or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or
unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer
from, any person or entity (other than GRU) relating to the possible acquisition of or investment
in any or all of GREC, the Facility or any Assets. Notwithstanding the foregoing, this
Memorandum shall not create any additional restriction on upstream transfers that are not
already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify
GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of
any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility
or any Assets (or enter into any other transaction that is substantially similar to, or that would
preclude, the Transaction), and the terms and conditions of any such offer or expression of
interest.



6. Public Records and Confidentiality. This Memorandum is a public record
that will be disclosed to the public and discussed during public meetings of the Gainesville City
Commission ("Commission"). This Memorandum does not disclose any confidential verbal
discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of
November 16, 2016 and executed by GREC as of November 21, 2016 (the ..NDA") and
terminated by GRU effective March 14, 2017. The Parties also confirm that the Purchase and
Sale Agreement for the Transaction will be subject to Commission approval, and will be a public
record that will be disclosed to the public and discussed during public Commission meetings.
Should either Party reasonably believe that specific written information provided in connection
with this Memorandum or through due diligence, or included in the Purchase and Sale
Agreement or otherwise provided in connection with the Transaction falls within a specific
exemption under Florida's Public Record laws, the Party transmitting or providing such
information shall submit such information to the receiving Party in a separate envelope that
includes a general description of the information together with a reference to the specific Florida
Statute or other law that deems such materials exempt from public disclosure. The receiving
Party will not warrant or guarantee that information designated by the transmitting Party as
exempt is in fact exempt under Florida's Public Records Laws, and the receiving Party will offer
no opinion as to the accuracy of the legal reference provided by the transmitting Party. If the
receiving Party receives a public records request for any information that the transmitting Party
has designated as exempt, the receiving Party will notifr the transmitting Party through e-uil
notice. The transmitting Party shall have no longer than five (5) business days after receipt of
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such notice to file any necessary court documents to prevent the disclosure of the information, at



the sole expense of the transmitting Party. If the transmitting Party timely files the necessary



court documents, the receiving Party will not disclose the information until the conclusion of any



proceedings. If the transmitting Party fails to comply with any of the requirements in this section



or fails to file any necessary court documents to prevent the receiving Party from disclosing
materials as described herein, such failure shall be deemed as a waiver by the transmitting Party



to the claim that any materials submitted by the transmitting Party constitute exempt information.



The transmitting Party agrees that its designation of information as exempt may be challenged in
court by any person or entity. The transmitting Party agrees to indemnifr and defend the



receiving Party, its employees, agents and officials ("Indemnifred Parties") against all claims and



actions, whether or not a lawsuit is commenced, related to the transmitting Party's designation of
materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for
damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the



transmitting Party's designation of materials as exempt. The Parties agree that any information



provided, including any materials designated as exempt, will be distributed to members of staff,



management and the relevant board and Commission members for evaluation and consideration



of the Transaction.



7. Dispute.



(a) The Parties are engaged in an arbitral proceeding conducted under American



Arbitration Association ("AAA") procedures that is pending in AAA Case No. 0l-16-0000-8157



(the "Dispute"). The Dispute involves claims and counterclaims asserted by the Parties in
connection with the PPA. The Parties retain all rights arising under the PPA. This



Memorandum operates to stay the Dispute until a Purchase and Sale Agreement is executed by



the parties pursuant to Section 3 above and during the stay GRU shall not withhold additional



invoiced amounts other than those described in section (b) below. The Parties shall file with the



arbitrator any necessary documentation to effectuate this stay.



(b) After the Execution Date and during the stay of the Dispute, GRU shall not



withhold amounts from GREC's monthly invoices other than amounts that may be withheld with
respect to an invoice when payment is due for such invoice in accordance with the PPA where



such withholding is based on either (i) one or more of GRU's claims or counterclaims that are



the subject of the Dispute (consistent with GRU's prior practice), or (ii) any calculation error that



may appear in such invoices. GRU shall not retroactively withhold any amounts that have



previously been paid under any GREC invoice.



(c) The Parties agree that the Purchase and Sale Agreement shall include the



following provisions: (i) a further stay of the Dispute until Closing or termination of efforts to



reach a iransactiory (ii) at Closing, GRU shall receive a credit from GREC in the amount of
$7,428,899.98 (the "Retention Cap") in the form of GRU's retention of such amount of
previously withheld funds under the PPA; (iii) GRU will not withhold additional amounts after



ihe Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall refund



to GREC at Closing any amounts withheld after March 19, 2017 with interest as set forth in
Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all obligations and



payment of the amounts to be paid and retained in accordance with the Purchase and Sale



Agreement shall operate as a full settlement and mutual release of all claims and counterclaims
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between the Parties in the Dispute; and (vi) at Closing, the Parties shall execute the appropriate
documents to effectuate the agreed upon settlement and release.



(d) If the Parties are unable to execute a mutually agreeable Purchase and Sale
Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the
Panies shall retain all rights and claims under the PPA and file with the arbitrator any necessary
documentation to lift the stay and proceed with the Dispute. GREC's agreement to provide a
credit of the Retention Cap in the form of GRU's retention of such amount of previously
withheld funds upon a successful Closing as noted above is without any concession or admission
whatsoever of liability as to those amounts, which GREC maintains were improperly withheld
under the PPA. GREC has agreed to GRU's retention of that amount solely in order to facilitate
the Transaction contemplated by this Memorandum.



8. Reservation of Rights. The Parties' execution of this Memorandum and
their negotiation of the Transaction and associated discussions and communications shall not
affect, impair, or compromise the Parties' respective claims, counterclaims, rights and defenses
in the Dispute, or their respective rights and obligations under the PPA. Each Party enters into
this Memorandum and engages in negotiations and activities in connection with the Transaction
independent of the Dispute and with all rights expressly reserved.



9. Miscellaneous. This Memorandum shall be governed by, and construed in
accordance with, the law of the State of Florida. This Memorandum shall be executed first by an
authorized management representative of GRU and by an authorized representative of GREC
and, if so executed, the management representative of GRU shall present this Memorandum to
the Commission for approval. The Sections of this Memorandum that are binding (as specified
in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit
of and be enforceable by the Parties and their successors and assigns if and only if signed and
delivered by all parties, including GRU, GREC, the City Commission and the City of Giinesville
by April 21, 2017. This Memorandum may be executed by facsimile or by documents sent in
PDF via email and in any number of counterparts, all of which together shall constitute a single
instrument and shall be considered an original for all pulposes. It shall not be necessary that any
counterpart be signed by each Party so long as each Party shall sign at least one counterpart.



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be
executed by their respective, duly authorized representatives as of the Execution Date.



THE CITY OF GAINESVILLE, FLORIDA.
D/B/ N GAINESVILLE REGIONAL
UTILITIES



GAINESVILLE RENEWABLE ENERGY
CENTER, LLC



Recommended for approval by GRU
By:
Name:
Title:



Ltfl F5;



Management
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Approved by the City Commission



By:



Name: Lauren Poe



Title: Mayor



For



By:



GRU: Approved as to form and legality:



Name:
Title:
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From: Bielarski, Edward J
To: Jim Gordon
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: RE: Response to revised MOU from GREC
Date: Monday, March 13, 2017 6:42:20 PM


Jim,
 
Thanks for the quick reply.  I will be talking to my team tomorrow about what you and your folks
have put on the table.  I do want to thank you for addressing many of our concerns related to
structure and such.
  
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Monday, March 13, 2017 4:22 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke,
Elizabeth A.
Subject: Re: Response to revised MOU from GREC
 
Ed,
 
Your last two emails to me and the ultimatums contained in those emails have caused the GREC
Board of Directors to question whether there is serious interest for GRU to enter into and close a
sale for the GREC facility.
 
You approached me with GRU's interest in purchasing the facility. You requested I approach my
Board for the required parameters of a deal. I fulfilled your request and communicated back to you
an acceptable price range and outline of terms. We had several discussions leading up to your first
MOU you sent us on February 21. You inserted a number of terms in that MOU and further revisions
of the MOU that did not mesh with our initial discussions and deal parameters.  Yet, we feel we have
been responsive and flexible in trying to understand your positions and negotiating a deal that is fair
to both parties.
 
     Here is our response to your March 10 email and an attached revised MOU.
 
 
         1. We left the draft as an asset sale but think an entity sale warrants a discussion with your
attorneys. Conceptually we are open to an asset deal, but    would like to discuss this further.
 
          2. We are not going to reduce our $750mm purchase price.
 
          3. We are willing to compromise and tie your interest rate contingency to a rate increase of 75
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bps (midway between 100 and 50 bps).
 
          4.  We would also accommodate you on your 4 month request on Exclusivity.
 
          5.  Regarding the Public Records issue, we can accept your language regarding indemnity for
damages, other than GRU’s own legal fees. 
 
           6. GREC and GRU would reserve all rights under the PPA.
 
            7. We would accommodate you on utilizing Florida law rather than New York law.
 
            8. We would agree to extend the expiration of the agreement to March 31, 2017.
 
        You have communicated to your stakeholders that because of your inherent cost of capital
advantages and operational synergies, the purchase of the GREC facility by GRU could produce
hundreds of millions of dollars in savings for your customers. We are prepared to sell you the facility
and allow you to capitalize on this recognized opportunity or we are happy to continue owning and
operating our facility. The one thing we don't want to do is waste yours and our time and resources.
If you are unable to transact at our purchase price and at mutually acceptable terms then we will
have needlessly expended legal and professional fees and created false expectations with our
respective stakeholders.
We look forward to your response.
 
Sincerely,
Jim
 
 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Friday, March 10, 2017 at 4:01 PM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>, "Brown,
Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A." <waratukeea@cityofgainesville.org>
Subject: Response to revised MOU from GREC
 
Jim,
 
I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you, on behalf of
GREC.  In spite of the numerous modifications I believe it signifies a heightened level of engagement
between you and the other GREC partners.  If we are to execute a mutually beneficial transaction
between GRU and GREC that continued engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and its customers. 
I sense that you are projecting your inner Jim Croce when he sang his popular song from the 70’s
called, “You don’t mess around with Jim”:



mailto:BielarskiEJ@gru.com

mailto:jgordon@emienergy.com

mailto:AMorales@emienergy.com

mailto:dduffy@emienergy.com

mailto:BrownTR@gru.com

mailto:LockeJM@gru.com

mailto:shalleynm@cityofgainesville.org

mailto:waratukeea@cityofgainesville.org





 
“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the mask off the


old Lone Ranger.  And you don’t mess around with Jim.”
 
In all seriousness, I think both organizations have a lot at stake here and I hope you understand from
my viewpoint the concerns I’ve  outlined below:
 


·         Conversion from asset sale to entity or ownership sale – A purchase of anything other
than the Facility is challenging for GRU.  First, it places us in jeopardy of having the value of
the Facility subject to state and local property taxes.  It also may impact the issuance of tax-
exempt bonds.  It will also subject GREC to the highest degree of due diligence, and
indemnification against liabilities of the GREC entity.  Finally, it makes the issue of the 1603
Grant part of the purchased liability, which GRU will not accept.


Furthermore, the current PPA envisioned an asset purchase by incorporating a Purchaser’s
Option to Purchase Facility in Section 27.  There are no references related to a purchase of
GREC vs. the Facility.
 


·         Price movement – I appreciate that you now understand the value of the price you had ($
750 million) before it was gone.  GRU moved the price to $ 725 million though the end of
business today, and it falls to $ 700 million tomorrow.  It’s that Croce’s song again:


“Last week he took all my money and it may sound funny, but I’ve come to get my money
back.”


 
·         Interest rate protection – While I appreciate GREC bargaining for zero interest rate


exposure, its simply not reasonable to expect GRU to absorb 100 basis points of risk
(amounting to $ 150 million).  Therefore, GRU would simply cap its risk at 50 basis points
over current 30 year Treasuries with an ability to terminate the contract.     
 


·         Exclusivity – Revising the exclusivity from 7 months to 3 months means that within our 4
month window of executing a definitive contract there will be a month in which GRU and
GREC may not have a final contract, but GREC will be allowed to “shop another buyer”.  
That’s not acceptable.  However, GRU would accept 4 months given that fact that once
under contract those additional 3 months are covered by that contract.
 


·         Public Records - Modifying the provision in which GRU requires GREC to indemnify it
against claims and actions by others against GRU, when GRU has simply carried out GREC’s
designation of information as exempt from public records is simply not fair and equitable.
 


·         Current suspension of withholdings under PPA – GRU will not give up its rights under the
PPA. 
 


·         Law of New York – GREC’s Facility is in Florida.  GRU is in Florida.  Laws governing public
records, real estate, and state environmental laws are in Florida.  Florida it is!
 


·         MOU binding date – With the aforementioned issues, there is very little likelihood that GRU
could gain approval by March 25, 2017 even if we were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU to me, I view







it as largely unresponsive to GRU’s offer and imposing more risk on GRU.  Therefore, I am attaching a
newly revised MOU, which includes revisions GRU can accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing GRU the
ability to terminate with a 50 basis point swing in the market and ii) to structure an asset sale as was
envisioned in the PPA and iii) a seven (7) window to close the transaction this is a great deal for
GREC and will allow GRU to recognize substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people strange to you.”
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Ray Washington
To: Citycomm; Bielarski, Edward J; Locke, Justin M; Brown, Thomas R; Holt, Carlos L
Subject: GREC MOU discussion
Date: Thursday, March 02, 2017 2:12:02 PM
Attachments: letterhead memorandum to city commission on 3.2.17.docx


Commissioners, 


Attached is a letter memorandum including notes, comments and updates relevant
to this afternoon's discussion of the GREC MOU. This information is updated as of 6
p.m. yesterday, and includes information shared by GRU leadership at yesterday's
Utility Advisory Board workshop. 


I believe this memo contains information important to your consideration of today's
presentation.  It follows the PowerPoint you will be presented, and allows, to the
extent desired by Commissioners, information that may be useful in fleshing out the
PowerPoint points.


I have set aside an hour, from 2 p.m. to 3 p.m., to watch the Commission's
discussion this afternoon, but, after the unwelcome reception I received by the last
time I attempted to share information on this subject in person, I would prefer to
watch from the comfort of my home (until 2:30 p.m.) and to listen from my vehicle
driving south thereafter.


Thanks to those of you who are committed to putting in the time to understand the
important decision before you, now and in the weeks ahead.


-- 
Ray Washington
Attorney and Counselor at Law
P.O. Box 6008
Gainesville, FL 32627
(352) 284-2222 
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RAY WASHINGTON


Attorney & Counselor at Law





Reply to:										


P.O. Box 6008											(352) 284-2222


Gainesville, Florida 32627									(352) 374-9548 (fax)








                 


DATE:   MARCH 2, 2017


FROM:  RAY WASHINGTON


TO:  	      GAINESVILLE CITY COMMISSION


RE:        GREC MEMORANDUM OF UNDERSTANDING








 


In keeping with their information-sharing and transparency efforts, GRU General Manager Ed Bielarski and Chief Financial Officer Justin Locke yesterday met with five members of the Utility Advisor Board, the City Attorney and members of the public to talk about the proposed MOU that he provided to GREC CEO James Gordon last week. That MOU is now being “vetted” by the City Commission, and that will be the subject of other public meetings in the days ahead.  A three-hour video of yesterday’s UAB workshop is available for review by any Commissioner who takes seriously enough his or her fiduciary responsibility to GRU and its customers to invest the time to review the video. 


As part of your backup today is a PowerPoint that expands upon and clarifies to some extent several points Mr. Bielarski has previously made regarding the proposed MOU for the GREC contract buyout and GREC plant purchase. This same PowerPoint was the framework around which Mr. Bielarski made his presentation to the UAB yesterday. For the purpose of encouraging increased depth of discussion and analysis this afternoon as the UAB considers the PowerPoint’s updated points, I submit the following selected explications to that PowerPoint, and questions about it. Mr. Bielarski addressed some of these points at yesterday’s UAB meeting.





PowerPoint Page #1 – GRU pays $194,709 per day for “available energy.”  Prior to Mr. Bielarski’s August 2015 decision to begin economically dispatching the GREC plant, GRU often paid less than $194,709 per day for available energy, and always averaged considerably less. For instance, in calendar year 2014, the first and only year in which GRU attempted to dispatch the GREC plant every day it was available for dispatch, GRU on average paid $168,243 per day for “available energy,” 13.6% less than $194,709. GREC since being shut down has claimed that for virtually every day it has been shut down it could have produced 102.5 MWh if GRU had chosen to dispatch it. GREC has refused to allow GRU access to information needed to confirm actual “available energy,” but these claims are facially unreasonable. For example, of the five times GRU dispatched the GREC plant in calendar year 2016, during only one period was the plant able to provide the amount of energy requested. At the October 25, 2016 mediation in Washington D.C. GREC proposed a settlement under which it would be relieved of responsibility for paying liquidated damages for failure to provide contractually required “available energy,” so long as GREC believably claims that it is able to provide “available energy” averaging 2,165 MWh per day year round (an “availability level” that would obligate GRU to pay an average of $171,360 per day, not $194,709). Even if, as I expect, the majority of the members of the City Commission continue to be unwilling to authorize inquiry into indicia of impropriety related to GREC’s “available energy” claims – indicia suggesting collusion between GREC and former GRU Energy Supply Officer John Stanton – it is not, in my view, reasonable for Mr. Bielarski to take the negotiating position that every day over the life of the PPA GRU will have to pay $194,709 in “energy charges.” I don’t believe Mr. Bielarski would assert that it is reasonable to assume that over the life of the Power Purchase Agreement the plant will never be unavailable for any reason, including equipment failure, maintenance that takes the plant offline or keeps it online but derates it.  Mr. Bielarski if asked will explain and clarify these matters.





PowerPoint Page #2 – NDA still covers verbal discussions. Mr. Bielarski has accurately explained that this is no different from the current practice that has led to the draft MOU.  But there is much about this GREC-devised carve-out from the Florida Sunshine Law that Mr. Bielarski has not yet explained or expanded upon.


 


1.   The MOU expected to be signed by Mr. Bielarski and Mr. Gordon and then to be approved by signature authority of Mayor Lauren Poe and City Attorney Nicolle Shalley adopts the existing NDA in its entirety.  That NDA by operation of its express terms excludes members of the UAB from signing the NDA or being told about any verbal communications related to the buyout negotiations with GREC, past, present and future. 


 


2.   The NDA by operation of its express terms excludes members of the City Commission from being told about verbal communications related to buyout negotiations with GREC unless Commission members sign the NDA. As of last month, no Commissioners had signed the NDA.  But if Commissioners in order to have a chance of obtaining sufficient information to cast a competent GREC buyout vote do choose to sign the NDA, those Commissioners will be prohibited for all time from revealing such information to the public or anyone else not covered by the NDA.  


 


3.   The MOU recites that the NDA was executed by GRU on November 16, 2016 and by GREC on November 21, 2016. This prohibits GRU officials who are a party to the agreement from ever disclosing secret negotiating information to City Commissioners who refuse to sign the NDA. It prohibits GRU officials who sign the NDA from ever disclosing such negotiating information to members of the public. As of last month GRU officials who had signed the NDA included Mr. Bielarski (11/16/16), GRU CFO Justin Locke (12/19/16) and GRU COO Tom Brown (12/19/16).


 


4.   The NDA was signed on behalf of GRU and City financial advisor Public Finance Management (PFM) on 12/26/16.  PFM is thus prohibited from sharing negotiating information with members of the Utility Advisory Board, and with members of the City Commission who are unwilling to sign the NDA.


 


5.   The NDA was signed by City Attorney Nicolle Shalley on 1/5/17.  Ms. Shalley has thus agreed to restrictions in her ability to share negotiating information with members of the Utility Advisory Board – or even with members of the City Commission, a violation of her employment obligations and Florida Bar required ethical obligations unless all members of the City Commission agree to sign the NDA.  There is indicia that GRU’s outside counsel Winston & Strawn has refused to sign the NDA.


 


6.   The NDA by operation of its express terms allows City Auditor Carlos Holt to sign the NDA and thereby to fulfill his employment obligations.  However, it is doubtful that Mr. Holt could sign the NDA without violating his professional ethical violations. As of last month, there is indicia that Mr. Holt has not signed the NDA.


There seemed to be a consensus at yesterday’s UAB meeting that it would be in the best interest of GRU customers to withdraw from the NDA going forward. I clarified with UAB Chair Darin Cook that his position was not that the NDA terms that bind the signatories prospectively can or should be abandoned. I don’t believe they can be.  It is a legally binding agreement, however unwisely entered into.  The UAB did not discuss the issue of whether going forward Navigant Recommendation #17 should be implemented.  Some of you may recall that Navigant recommended that contract negotiations going forward should be recorded – in order to avoid the problems that occurred with the GREC PPA.  The Navigant recommendation has not be violated yet, arguably, because contract negotiations have not yet begun.  I hope the City Commission will address this important question today.  





PowerPoint Page #3 – Operating Considerations and Modification Risk. Mr. Bielarski has suggested that the economics of the transaction he is proposing “has virtually nothing to do with operating risks or GREC’s ability to generate power after the transaction,” implying that the economics should be evaluated solely on the assumption that the plant after purchase will be kept on standby and never operated. (“My analysis includes staffing the GREC facility for the next 30 years, without ever considering whether it would run or not.”) Under this evaluative model, “major internal failures” would be a positive development, delivering more than $100 million in additional “savings” because “you’d no longer have to staff it.” Logically contrary to this, he has suggested that the deal he is proposing also should be evaluated based on an assumption that the GREC plant will be modified in a way that would “add close to $200 million in savings based on the difference between capital improvements and avoided costs” and would add another $150 million in “savings” based on running “GREC as compared to Deerhaven’s Unit 1.”  Mr. Bielarski has explained details of these two competing “savings” theories.  But I respectfully submit that whatever Mr. Bielarski’s “savings” theories may be, it is not reasonable to suggest that a proposed transaction be evaluated based on an assumption that operating risks or GREC’s ability to generate power after the transaction do not matter, while at the same time suggesting that the transaction be evaluated based on an assumption that they do matter. Mr. Bielarski confirmed at yesterday’s UAB meeting that GREC refuses to release any of its prior independent engineering studies – not the independent engineering studies initially submitted to its lenders; not the independent engineering studies provided to the Federal Government as a basis of GREC claim to entitlement to a tax free $117 million federal grant (an after tax value of $158 million); not annual independent engineering studies produced since then and demanded by GRU in mediation (but resisted by GREC). As Mr. Bielarski has stated in his “Blueprint to a Buyout” the GRU will ask for a new independent engineering report after a binding purchase contract has been signed.  While it is possible that the purchase-sale contract may include some sort of contingency based on what a post-contract independent engineering report may reveal, the scope of the independent engineering review will be whatever is required by GRU bond underwriters. Mr. Bielarski yesterday acknowledged that bond purchasers will be almost entirely be focused on GRU’s ability to repay the bonds, not whether the plant is functional.  Mr. Bielarski has stated that functionality of the plant is virtually irrelevant.  I hope the Commission today will discuss why without GREC providing all of its engineering reports Commissioners believe that it is appropriate in evaluating a potential GREC purchase to give weight to possible “savings” from a retrofitting the plant, and possible savings for substituting the GREC plant for Deerhaven 2. I hope the Commission will address these issues today.





Power Point Page #4 – Operating costs of $6 million per year.  This suggests that the cost of keeping GREC in standby for 26 years will total no more than $120 million, a period during which GRU’s Financial Advisor in consultation with GRU staff and external engineers and design experts estimated would cost GRU nearly $40 million in insurance costs plus nearly $500 million in operations and maintenance and capital improvement costs.  Mr. Bielarski yesterday was asked whether he had considered the added costs of decommissioning and environmental cleanup to his calculations, and stated affirmatively that he had.  He subsequently stated that the full term costs for keeping GREC in standby would be about $250 million.  I hope the commission today will ask for the specific components of Mr. Bielarski’s calculation of standby costs.





Power Point Page #4 – No evidence to support voiding current contract based on execution.  Mr. Bielarski has not asked to see such evidence.  The City Attorney’s office has asked me not to share such evidence with Winston & Strawn. A majority of the members of the City Commission do not want to see such evidence.  I do not expect Mr. Bielarski necessarily to comment on why the City Attorney and members of the Commission have resisted examining indicia of fraud that would support voiding the current contract based on execution, or that would support reforming the current contract based on fraud in the performance.  Given the seriousness of the pending GREC purchase decision, such indicia is currently being examined by other officials.  Yesterday Mr. Bielarski was asked whether he would support further investigation of indicia of fraud if in was advised by a qualified expert.  He responded affirmatively, subject to knowing the specifics of the expert opinion.  





Power Point Page #5 – Rating agency risk.  Mr. Bielarski in discussion of this point may include an explanation of rating agency risks that would result  from rating agency metrics include all of the GREC related debt in ratings models that include only part of the value of so-called PPA “Capital Leases.”  Hopefully he also will discuss rating agency response to the reduction in GRU’s net asset value that will result from the removal from GRU’s books of the overvalued Capital Lease asset.





Power Point Page #5 – Tax exempt vs. taxable bond risk.


Hopefully, Mr. Bielarski will discuss the analysis that went into the decision not to delay a GREC purchase until after December 16, 2018, when GREC’s $117 million post-tax value Section 1603 Treasury Grant becomes non-recapturable, and when a nearly like amount of 5 year accelerated depreciation becomes non-recapturable. After five years GREC would not be responsible for paying recapture, presumably allowing GREC to achieve the same level of windfall profits while accepting less than $750 million.





In conclusion: 


It is difficult to overstate how salutary Mr. Bielarski’s approach in dealing with GREC has been to date. Where Mr. Bielarki’s predecessor, Robert Hunzinger, according to Navigant evidence, negotiated with GREC in secret, excluded even the GRU CFO from negotiations, and allowed the GREC power purchase agreement negotiation progress to be directed behind closed doors with direction from some individual Commissioners who were given different information. 


Mr. Bielarski has been a different breed of General Manager in his approach to dealing with Commissioners (all of whom he appears to have shared considerable, detailed information – and the same information), to dealing with the Utility Advisory Board and to dealilng with the public. To the extent Mr. Bielarski is able to resist undue political influence and GREC guiles and ploys leading up to a decision on a possible GREC contract buy out and plant purchase the public will have been well-served, in my view.


It is difficult to overstate how different Mr. Bielarski’s leadership approach appears to be than was the leadership approach of Mr. Hunzinger, who, according to documents provided by Navigant, was hired chiefly because of his willingness to skew his professional judgment to satisfy a partisan majority on the Commission.  Mr. Bielarski appears willing to carry out his negotiations in public to the greatest extent possible (that is, to the greatest extent acceptable to GREC and a majority of the members of this commission). 


Credit for the sea change brought in by Mr. Bielarski also goes to members of this Commission – particularly to the two members of this Commission who in the hiring process supported Mr. Bielarski (Commissioners Chase and Carter).  Some credit also goes to the two members of this Commission who, although having participated in pre-decision back-door campaign to smear Mr. Bielarski (Mayor Poe and Commissioner Warren). Both ultimately cast their votes for hiring Mr. Bielarski after four other members of the Commission voted for Mr. Bielarski as their top choice, and Ms. Warren, particularly, has been steadfast in her support for the path that Mr. Bielarski has been following.










From: Bielarski, Edward J
To: "Davidarreola1@gmail.com"
Subject: Re: MOU revision
Date: Tuesday, March 07, 2017 11:30:07 PM


It was a classic.....


Sent from my iPad


On Mar 7, 2017, at 9:56 PM, David Arreola <davidarreola1@gmail.com> wrote:


Contrary to what many might believe of my age, I am not too young to
remember that song. 


On Mar 7, 2017 2:00 PM, "Bielarski, Edward J" <BielarskiEJ@gru.com>
wrote:


BTW, here’s the whole communication


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


From: Bielarski, Edward J 
Sent: Sunday, March 05, 2017 10:11 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com);
Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: MOU revision


 


Jim,


 


 


As I enjoy sitting in my office, drinking a decaf coffee on a sunny and
utterly magnificent morning here in Gainesville, I can’t help but reflect
on why GREC hasn’t executed what my team and I believe is a fair and
equitable memorandum of understanding from GRU.  All of our  analysis
shows that $ 750 million is within the high end of the net present value
of your future cash flow from the plant.  On our part, it provides
appropriate savings to our customers and enough funds to drive our
21st century utility model.  From where I come from it’s a “win-win-
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win”.


 


Speaking of where I come from, my wife and I were surprised this
Saturday by an unexpected visit by a couple of old friends from
Pittsburgh.  We had a great time taking them around town and
extolling life in Gainesville.  When Melinda and I got back home, we
both expressed a sense of rekindling with old spirits and realizing that
sometimes you don’t know what you got ‘till its gone.  That’s a
powerful message.


 


Given both our ages, I’m sure you remember the wonderful Joni
Mitchell’s rendition of Big Yellow Taxi in which she sings, ”They paved
paradise and put up a parking lot..”  The underlying environmental
message is so apt today, but the lyric that comes to my mind is:


 


Don’t it always seem to go, that you don’t know what you got
‘til its gone.


 


In that spirit, let me help you understand the realization of the value of
the MOU I sent to you on February 17th and revised this past Friday: 
GRU hereby revises the purchase price downward to $ 725 million and
if not accepted by this Friday, March 10th the purchase price will be
revised further downward to $ 700 million.


 


I’ll leave you with the full set of lyrics from Joni Mitchell’s song:


"Big Yellow Taxi"


They paved paradise
And put up a parking lot


With a pink hotel, a boutique
And a swinging hot SPOT


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


They took all the trees
And put them in a tree museum
Then they charged the people


A dollar and a half just to see 'em
Don't it always seem to go,


That you don't know what you've got
‘Til it's gone







They paved paradise
And put up a parking lot


Hey farmer, farmer
Put away that DDT now


Give me spots on my apples
But LEAVE me the birds and the bees


Please!
Don't it always seem to go


That you don't know what you've got
‘Til its gone


They paved paradise
And put up a parking lot


Late last night
I heard the screen door slam


And a big yellow taxi
Come and took away my old man


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


I said
Don't it always seem to go


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot


 


 


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 








From: Bielarski, Edward J
To: Jim Gordon
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Response to revised MOU from GREC
Date: Friday, March 10, 2017 4:01:59 PM
Attachments: grec mou rev 5 .docx


Jim,
 
I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you, on behalf of
GREC.  In spite of the numerous modifications I believe it signifies a heightened level of engagement
between you and the other GREC partners.  If we are to execute a mutually beneficial transaction
between GRU and GREC that continued engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and its customers. 
I sense that you are projecting your inner Jim Croce when he sang his popular song from the 70’s
called, “You don’t mess around with Jim”:


 
“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the mask off the


old Lone Ranger.  And you don’t mess around with Jim.”
 
In all seriousness, I think both organizations have a lot at stake here and I hope you understand from
my viewpoint the concerns I’ve  outlined below:
 


·         Conversion from asset sale to entity or ownership sale – A purchase of anything other
than the Facility is challenging for GRU.  First, it places us in jeopardy of having the value of
the Facility subject to state and local property taxes.  It also may impact the issuance of tax-
exempt bonds.  It will also subject GREC to the highest degree of due diligence, and
indemnification against liabilities of the GREC entity.  Finally, it makes the issue of the 1603
Grant part of the purchased liability, which GRU will not accept.


Furthermore, the current PPA envisioned an asset purchase by incorporating a Purchaser’s
Option to Purchase Facility in Section 27.  There are no references related to a purchase of
GREC vs. the Facility.
 


·         Price movement – I appreciate that you now understand the value of the price you had ($
750 million) before it was gone.  GRU moved the price to $ 725 million though the end of
business today, and it falls to $ 700 million tomorrow.  It’s that Croce’s song again:


“Last week he took all my money and it may sound funny, but I’ve come to get my money
back.”


 
·         Interest rate protection – While I appreciate GREC bargaining for zero interest rate


exposure, its simply not reasonable to expect GRU to absorb 100 basis points of risk
(amounting to $ 150 million).  Therefore, GRU would simply cap its risk at 50 basis points
over current 30 year Treasuries with an ability to terminate the contract.     
 


·         Exclusivity – Revising the exclusivity from 7 months to 3 months means that within our 4
month window of executing a definitive contract there will be a month in which GRU and
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Marked v. GRU Rev 3


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred twenty five  million dollars ($72500,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points above the current rate of 3.11% as of the time of Closingtotal interest cost assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party GRU may terminate the purchase/sale.  If the MOU is not executed by GREC by March 10, 2017 the purchase price and terms of payment will be seven hundred million dollars ($ 700,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issues by the City of Gainesville, Florida with total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at closing.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4)seven (7) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).   ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 30, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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GREC may not have a final contract, but GREC will be allowed to “shop another buyer”.  
That’s not acceptable.  However, GRU would accept 4 months given that fact that once
under contract those additional 3 months are covered by that contract.
 


·         Public Records - Modifying the provision in which GRU requires GREC to indemnify it
against claims and actions by others against GRU, when GRU has simply carried out GREC’s
designation of information as exempt from public records is simply not fair and equitable.
 


·         Current suspension of withholdings under PPA – GRU will not give up its rights under the
PPA. 
 


·         Law of New York – GREC’s Facility is in Florida.  GRU is in Florida.  Laws governing public
records, real estate, and state environmental laws are in Florida.  Florida it is!
 


·         MOU binding date – With the aforementioned issues, there is very little likelihood that GRU
could gain approval by March 25, 2017 even if we were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU to me, I view
it as largely unresponsive to GRU’s offer and imposing more risk on GRU.  Therefore, I am attaching a
newly revised MOU, which includes revisions GRU can accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing GRU the
ability to terminate with a 50 basis point swing in the market and ii) to structure an asset sale as was
envisioned in the PPA and iii) a seven (7) window to close the transaction this is a great deal for
GREC and will allow GRU to recognize substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people strange to you.”
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Harvey Ward
To: Bielarski, Edward J
Subject: Meeting
Date: Wednesday, February 22, 2017 8:02:29 PM


Hi Ed -


Hope all is well with you. I want to take you up on the offer to talk about the GREC purchase. Do you
have any time tomorrow or Friday morning? If not, send me some times for next week.


Thanks,


Harvey
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From: Crawford, Margaret A
To: Bielarski, Edward J
Cc: Crawford, Margaret A
Subject: MOU Presentation 3-23_UAB CCOM v4.ppt
Date: Wednesday, March 22, 2017 2:19:08 PM
Attachments: mou presentation 3-23_uab ccom v4.ppt


Updated version



mailto:/o=gru.com/ou=gruadm/cn=gruadm accounts/cn=crawfordma

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=gruadm/cn=gruadm accounts/cn=crawfordma






GRU-GREC Memorandum of Understanding (MOU)


Thursday, March 23, 2017


*











Purpose


			Evidences parties’ intent to cooperate in good faith to negotiate a definitive agreement


			Not binding, except for exclusivity, public records section, reservation of rights in PPA and dispute and abiding by Florida law




















*





			Available Energy vs Delivered Energy





*














Purchase and Sale


			Transaction will provide for sale of assets, not the entity


			Assets will be free and clear of encumbrances (1603 grant)


			Subject to obtaining third party approvals


			PPA will be terminated 





*








*














Price


			$750 million paid at closing


			Financed through 30-year utility system bonds


			Subject to termination, should the 30-Year US Treasury index increase by 50 basis points





*











Cost of Status Quo


Payments to GREC      $1.996 billion 


Assumptions:


  Availability	 	      95%


  Available Energy         $79.15 MWH


  Generation 	 	      50,400 MWHs


  Delivered Energy        $43.00 MWH


  Tax Reimbursement   $6.7 million		


*





2017 through 2043


*-No escalation


** 5.61% capacity


90% capacity = $ 1.989 billion, 85% capacity = $1.886 billion


*














Cost of Buying/Dismantle


Cost of Status Quo	      $1.996 billion 


Ownership Cost:


Debt Service  		      $1.247 billion 


Value of Plant (third party sale) 		 ($50 million)


Replacement Power	           $54 million 


Increased GFT (taxes)	                $47 million 


Total				      $1.298 billion	


Savings			         $698 million


*





2018 through 2043


Debt Service is based on 3.5%


Replacement power is for 50,400 MWH a year or running GREC for 20 days a year.


Assume $ 32 a MW escalating at 2% a year.


Value of plant is net of dismantling


Increased GFT is based on City property tax portion


  





90% capacity = $ 1.989 billion, 85% capacity = $1.886 billion


*














Cost of Converting/Running


Cost of Status Quo	     $1.996 billion 


Ownership Cost:


Debt Service  		     $1.247 billion 


Fixed Operating		        $178 million 


Avoided cost DH1	       ($284 million)


Increased GFT		          $47 million 


Total				     $1.188 billion	


Savings			        $808 million


*





2018 through 2043


Debt Service is based on 3.5%


35% capacity factor.


Avoided cost includes $ 114 mm in capital, (15 mm) in new cap ex, $ 158 mm in operating costs of Unit 1 ($ 55 a MW vs. $ 39 MW). $ 27 mm in Unit fixed operating costs.


Increased GFT is based on City property tax portion


  





90% capacity = $ 1.989 billion, 85% capacity = $1.886 billion


*














Negotiation and Closing 


			Transaction subject to negotiation and execution of Definitive Agreement


			First draft of DA – 21 days from MOU execution date 


			Commercially reasonable efforts


			Agreement four months after execution date of MOU 


			Closing three months after execution date of MOU





*








*














Diligence 


			Transaction - customary due diligence


			Reasonable cooperation in process


			Timely access to representatives, assets and third-party operator


			GREC has right to attend third-party operator meetings





*








*














Exclusivity


			Negotiate only with GRU - four months


			Can’t sell to anyone else


			Can’t discuss with anyone else


			Can’t solicit to anyone else


			MOU can’t restrict upstream ownership changes





*











Public Records





			MOU and Definitive Agreement will be public record


			Process for exempting under Sunshine


			GREC indemnifies GRU for internal costs and holds harmless




















*








*














Dispute


			Stay of arbitration upon Commission approval of MOU


			GRU can withhold disputed amounts


			Definitive Agreement must have stay


			Retention Cap of $7.4 million


			GRU refunds GREC excess over cap


			Closing – full settlement of arbitration 





*








*














Reservation of Rights


			MOU execution will not impair rights under PPA or claims in the dispute


			All rights reserved





*











Miscellaneous


			Laws of Florida rule MOU/ Agreement


			Subject to recommendation by UAB and execution by Commission


			Must be executed and approved by Friday, April 21





*











UAB Actions Requested


			Option 1 – UAB recommends MOU approval  


			Option 2 – UAB recommends MOU approval by April 1


			Both options will stay the arbitration 











 











*











City Commission 


Actions Requested


			Option 1 – City Commission approves MOU


			Option 2 – City Commission approves MOU by April 1


			Both options will stay the arbitration 











 











*
















From: Bielarski, Edward J
To: Orlando, Annie
Subject: RE: Executed GREC/GRU MOU
Date: Friday, March 10, 2017 8:13:14 AM


Ms. Orlando,
 
Thanks.  I sent from home last night.  Must be gremlins…. I’ll resend to everyone from office, now.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Orlando, Annie 
Sent: Friday, March 10, 2017 7:42 AM
To: Bielarski, Edward J
Subject: Re: Executed GREC/GRU MOU
 
The attachment from Mr. Gordon is missing. Is it possible to get a copy?
 
Thanks, 
Annie


Sent from my iPad


On Mar 9, 2017, at 11:38 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Mayor, Commissioners and UAB members,
 
I am in receipt of GREC's revision of the MOU I sent Mr. Gordon last Sunday.  I
have briefly reviewed the document and will review it with my team, but here is
my preliminary read:
 
GREC wants to sell the entity not assets, which is problematic for GRU. 
 
GREC would now like the previous offer of $ 750 million vs. GRU's new offer
of $ 725 million, which goes down to $ 700 million at the close of business
tommorrow.
 
GREC has reduced the exclusivity period to 3 months, which is shorter than the
7 months we have to complete the transaction.  This is a math problem, which
does not compute.
 
GREC has converted the interest rate protection at 3.75 percent to an option on
GRU 's part to terminate if 30 year US Treasuries rise 100 basis points over the
current 3.11 percent.  Quite frankly, GRU doesn't value US Treasuries as much
as the MMD index which tracks 30 year tax-exempt bond rates on AAA bonds.
 The 100 basis point spread is too large and it's the wrong index.
 
GREC has elected not to indemnify the city in any actions taken against the city
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when the city simply acts on GREC's designation of any information as exempt
from sunshine.  That's unacceptable.
 
GREC wants GRU to agree to stop withholding amounts from bills until closing.
 GRU needs to continue exercise its rights under the PPA.
 
GREC wants the contract to be governed by the laws of New York.  I love New
York, but Give me Florida.
 
Let me remind you that I have not fully reviewed this revised MOU and I will be
spending time going over it with staff.  However, I still want you all to know
what I know.  
 
 
Ed B


Sent from my iPad


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Subject: Fwd: Executed GREC/GRU MOU


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Jim Gordon" <jgordon@emienergy.com>
Subject: Executed GREC/GRU MOU


Ed,


Attached please find an MOU executed by GREC on
terms that have been authorized by its board.
Also attached is a version marked to changes from your
prior draft.
I’m confident that this MOU would result in a mutually
beneficial transaction that would save GRU’s ratepayers
hundreds of millions of dollars.
I look forward to hearing from you.


Best regards, 


Jim
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From: Bielarski, Edward J
To: Baxley, Robin L.; Dl_utility Advisory Board; Citycomm; Shalley, Nicolle M.
Subject: RE: GREC
Date: Friday, February 03, 2017 3:14:59 PM


Darin,
 
Thanks for your e-mail.  I want to make sure that you and the rest of the UAB understand that I have
shared exactly the same thoughts and ideas with the UAB which I’ve shared with the Commission. 
Let me offer both the UAB and the Commission my vision of how the next steps will take place:
 
First there has to be a dialogue among the business and technical folks in which ideas and positions
are vetted (part of current situation).
 
After negotiation between the parties, if and when an understanding is reached I plan on reducing
that understanding to writing in a Memorandum of Understanding (MOU), which will become public
and vetted before the UAB and the Commission.
 
It is at that point that I would ask for the UAB and Commission to allow me and my staff to negotiate
a contract based on that MOU, which I would bring back to the UAB and the Commission for vetting
again.
 
If that contract is accepted both parties would proceed to closing on the contract, which would
include due diligence, arrangement of financing and other closing issues.
 
It is highly unusual to have boards, or governing bodies sign non-disclosure agreements (nda’s) prior
to the signing of an MOU, which is simply the framework for a contract.  I’d ask that you consider
the ramifications of being party to information surrounding these discussions and the need to be
silent until an MOU is executed or forever if it is not. 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Baxley, Robin L. 
Sent: Friday, February 03, 2017 1:31 PM
To: DL_Utility Advisory Board; citycomm; Bielarski, Edward J; Shalley, Nicolle M.
Subject: FW: GREC
 
Please see below for a message from UAB Chair Darin Cook.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
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From: Darin [mailto:Darin@INFINITEENERGY.com] 
Sent: Friday, February 03, 2017 12:42 PM
To: Baxley, Robin L.
Subject: GREC
 
Please make sure Ed, other UAB members, and City Commissioners get this. 
 
As Chair of the UAB, I strongly recommend that all UAB members be a party to the confidentiality
agreement with GREC.  It is our charge to independently evaluate and make recommendations to
the Gainesville City Commission on issues regarding GRU.  The potential buyout of GREC is about a
big an issue that will ever come before us and we must be able to vet this issue while it is in
negotiation, even if we must do so individually with commissioners and Mr. Bielarski.  This will allow
us the time necessary to evaluate this game changing event effectively and make an informed
recommendation to the Gainesville City Commission.
 
I’ll make sure this discussion is on the agenda in our next meeting.  I’ve ask Robin to forward this not
only to UAB members, but to Mr. Bielarski and each Gainesville City Commissioner.  Please
remember that no reply should be made to this email by UAB members.  We’ll have the discussion
at our next meeting.
 
Darin Cook
UAB Chair
 
 



mailto:Darin@INFINITEENERGY.com






From: Walton, J. Lewis
To: Bielarski, Edward J
Subject: RE: Executed MOU
Date: Wednesday, March 22, 2017 3:07:13 PM


Congratulations Boss! I know there is still a lot of work, but that’s awesome!
 
J. Lewis Walton
Chief Business Services Officer
Gainesville Regional Utilities
Office: 352-393-1039
 


From: Baxley, Robin L. 
Sent: Wednesday, March 22, 2017 2:35 PM
To: citycomm; DL_Utility Advisory Board
Cc: DL_GRU_LeadershipTeam
Subject: Executed MOU
 
Mr. Mayor & Commissioners:
 
Members of the UAB:
 
The MOU has now been signed by both Mr. Bielarski and Jim Gordon.  A copy is
attached.
 
 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
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From: Bielarski, Edward J
To: Lyons, Anthony R.; Shuping, M. April
Subject: Fwd: MOU
Date: Monday, February 27, 2017 8:47:47 AM
Attachments: att00001.htm


grec mou - final.docx


Folks,


Please find my correspondance of the MOU.


Ed B


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: February 24, 2017 at 3:50:23 PM EST
To: citycomm <citycomm@ci.gainesville.fl.us>
Cc: DL_Utility Advisory Board <UAB@gru.com>
Subject: FW: MOU


Mayor, Commissioners and UAB members,
 
I want to keep you informed that the Gainesville Sun has requested a copy of the MOU
which I had sent to Jim Gordon this past Friday and which I discussed with each of you
individually.  I will be releasing this information to the Gainesville Sun and doing an
interview with them to explain the benefits of this potential transaction.    
 
 
Regards,
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Tuesday, February 21, 2017 5:16 PM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com);
Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: MOU
 
Jim,
 
I have attached a Memorandum of Understanding (“MOU”), based on GRU’s
expectations of a potential purchase of GREC’s assets.  As you may have heard and
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the interest rate assumed in the Purchase Price exceed the rate specified above, the Parties agree that the Purchase Price will be reduced proportionately.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU.  The Parties will use best efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten (10) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA.  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two (2) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute and to that end shall have no effect on any claims and counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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read, I have worked in the sunshine to make the community aware of the benefits a
transaction of this type will provide both GRU and its customers.  It is my hope that if
this MOU is acceptable to GREC, GRU will move through its public process of vetting
the MOU with the Utility Advisory Board and the City Commission.  Once the City
Commission accepts the MOU, my team and I would work to negotiate and execute a
contract of mutual benefit, which will be subject to the City Commission’s approval
(and UAB’s recommendation).
 
I look forward to hearing your comments.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Monday, November 14, 2016 4:52:16 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transactions are awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction               Cardholder             Card Name
Amount                    Posted                 Last 4
------------------------- ---------------------- ----------------------
TXN00117013               ROBIN BAXLEY           ROBIN L BAXLEY
$30.00                    2016-11-10             3600
TXN00117032               MARGARET CRAWFORD      MARGARET A CRAWFORD
$10.00                    2016-11-11             3612


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------



mailto:worksnoreply@works.com

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

https://payment2.works.com/works/sc/$cnZXq

http://www.bankofamerica.com/worksonline






From: Locke, Justin M
To: Bielarski, Edward J; Baxley, Robin L.
Subject: Fwd: GREC Analysis
Date: Thursday, March 02, 2017 6:35:15 AM


FYI


Sent from my iPhone


Begin forwarded message:


From: "Holt, Carlos L" <HoltCL@cityofgainesville.org>
Date: March 2, 2017 at 12:04:52 AM EST
To: "Locke, Justin M" <LockeJM@gru.com>
Subject: Re: GREC Analysis


Thanks Justin. Carlos


Sent from my iPhone


On Mar 1, 2017, at 10:56 PM, Locke, Justin M <LockeJM@gru.com>
wrote:


Carlos, this is the updated version. Better but a bit
conservatively high on interest level.


Justin


Sent from my iPhone


Begin forwarded message:


From: "Kalidindi, Yamini"
<Yamini.Kalidindi@gs.com>
Date: March 1, 2017 at 4:54:14 PM EST
To: "Locke, Justin M" <LockeJM@gru.com>,
"Bielarski, Edward J" <BielarskiEJ@gru.com>
Cc: "Byrne, Daniel" <daniel.byrne@gs.com>,
"Toporek, Jill" <jill.toporek@gs.com>, "Chapman,
Andrew" <Andrew.Chapman@gs.com>
Subject: GREC Analysis


Ed and Justin,
 
Please find attached a presentation outlining the latest GREC
buyout analysis. Please note that results of the analysis are
preliminary and subject to change as we receive updated
information from GRU. A full list of assumptions used in the
analysis is included on page 2 of the presentation. The
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analysis shows a broad range of outcomes based on a
number of variables, including the purchase price, and we
encourage GRU to evaluate this full spectrum of results.
 
Whereas in our previous discussions we focused heavily on
the discounted cash flow approach and aggregate NPV
savings, the attached analysis focuses on determining the
annual cost savings to GRU between remaining in the GREC
PPA and purchasing the GREC plant, including any ongoing
maintenance and other costs on the GREC property post
buyout.
 
Assuming a $700mm purchase price, 95% plant availability,
and debt financing the purchase price with an assumed 3.50%
GRU cost of capital, we estimate the potential net benefit to
GRU could be $453mm in present value savings as further
detailed in pages 6-8 of the presentation. In an attempt to
further quantify the impact of the buyout on GRU and its
balance sheet, the presentation also analyzes the impact of
the buyout on current adjusted debt service coverage
assuming a full debt financing of the purchase price. Page 12
discusses the results of this analysis in further detail. That
said, the results discussed above represent just one of many
outcomes and to provide a range of possibilities, we looked at
various sensitivities based on plant availability, GRU’s cost of
capital and GREC purchase price. Pages 9-10 lay out the
results of these sensitivities.
 
As always, we welcome the opportunity to discuss this
presentation in more detail and update assumptions used in
the analysis to best reflect the impact to GRU. Please feel free
to reach out to the team with any questions.
  
Best,
GS Team
 
 
Yamini Kalidindi
Public Sector & Infrastructure                Goldman                  
Investment Banking Division                Sachs
 
200 West Street | 30th Floor | New York, NY 10282
Tel: 212.902.6487 | Fax: 917.977.4804
Email: yamini.kalidindi@gs.com
 
 


  ________________________________  


See the http://www.gs.com/disclaimer/afg/ for important information regarding this
message and your reliance on information contained in it. This message may
contain information that is confidential or privileged. If you are not the intended
recipient, please advise the sender immediately and delete this message. See
the http://www.gs.com/disclaimer/email/ for further information on confidentiality
and the risks inherent in electronic communication. 


<GREC Analysis_3.01.17.pdf>
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From: Jim Gordon
To: Baxley, Robin L.
Cc: Bielarski, Edward J
Subject: Re: MOU w/Bielarski"s Signature v2
Date: Wednesday, March 22, 2017 4:10:43 PM


Robin,
 Could you kindly confirm that Ed received 
my signed MOU. It was sent to him by our Dennis Duffy.
Thanks and looking forward to working with you.
Jim


On Mar 22, 2017, at 1:49 PM, Baxley, Robin L. <baxleyrl@gru.com> wrote:


Mr. Gordon:
 
I believe Ed signed in the correct spot this time.
 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
 


<MOU w-Bielarski Signature v2.pdf>
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From: Locke, Justin M
To: Bielarski, Edward J
Subject: Re: MOU power point
Date: Tuesday, March 21, 2017 7:05:47 PM


This is worth sitting down And talking through tomorrow. We need to make sure we
are right.


J 


Sent from my iPhone


On Mar 21, 2017, at 5:23 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Thoughts on financial stuff
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Tuesday, March 21, 2017 5:20 PM
To: Crawford, Margaret A
Subject: MOU power point
 
Magi,
 
Here’s my first try.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


<MOU 3-23.ppt>
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From: Bielarski, Edward J
To: Brown, Thomas R; Locke, Justin M
Subject: Fwd: Executed GREC/GRU MOU
Date: Thursday, March 09, 2017 9:18:18 PM
Attachments: att00001.htm


att00002.htm
grec mou rev 4 - marked(001).pdf


Response from Jim Gordon


Sent from my iPad


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Subject: Fwd: Executed GREC/GRU MOU


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Jim Gordon" <jgordon@emienergy.com>
Subject: Executed GREC/GRU MOU


Ed,


Attached please find an MOU executed by GREC on terms that
have been authorized by its board.
Also attached is a version marked to changes from your prior
draft.
I’m confident that this MOU would result in a mutually
beneficial transaction that would save GRU’s ratepayers
hundreds of millions of dollars.
I look forward to hearing from you.


Best regards, 


Jim
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(Marked v. GRU draft no.3) 



MEMORANDUM OF UNDERSTANDING 



REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY 



This MEMORANDUM OF UNDERSTANDING REGARDING 



GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as 



of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal 



corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy 



Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the 



“Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the 



proposed purchase by GRU and sale of all ownership interests inby GREC, the owner  of that 



certain biomass electricity generating facility that is owned by GREC, located in the City of 



Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If 



executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith 



to negotiate a definitive agreement providing for the purchase by GRU and sale of all ownership 



interests in by GREC, owner of the Facility and all related assets, as identified in such agreement 



(the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of 



mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 



and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to 



negotiate a mutually acceptable definitive agreement for the Transaction that includes the 



following terms: 



1. Purchase and Sale.  The Transaction will provide for the sale and 



conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of all 



ownership interests in GREC the Facility and all assets, contracts, property, and rights that are part 



of the Facility or necessary for the ownership, operation or maintenance of the Facility 



(collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, 



subject to obtaining any required third party approvals and consents.  That certain Power Purchase 



Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a 



Biomass-Fired Power Production Facility between GRU and GREC dated April 29, 2009, together 



with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”)  



2. Price.  The purchase price and terms of payment will be seven hundred 



fiftytwenty five  million dollars ($750,25000,000), assuming financing by GRU through 



thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with  total 



interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will 



be paid in cash at Closing.  Should the 30-year U.S. Treasury total interest rate increase by more 



than 100 basis points above the current rate of 3.11% as of the time of Closing, cost assumed in 



the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase 



Price will be reduced by $1.5 million dollars for each basis point increase in the total interest cost, 



or (b) either party GRU may terminate the purchase/sale.  If the MOU is not executed by GREC 



by March 10, 2017 the purchase price and terms of payment will be seven hundred million dollars 



($ 700,000,000), assuming financing by GRU through thirty (30)-year utility system revenue 
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bonds issues by the City of Gainesville, Florida with total interest cost not to exceed three and 



three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at closing. 



3. Negotiation.  The Transaction will be subject to the negotiation and 



execution of a definitive agreement and associated legal documents.  Negotiations will begin with 



a proposed asset purchase and sale agreement supplied by GREC.  The Parties will use 



commercially reasonable efforts to complete negotiations and agree upon a definitive agreement 



for execution not later than four (4) months after the Execution Date, and to achieve Closing not 



later than seven (7) months after the Execution Date. 



4. Diligence.  The Transaction will be subject to the satisfactory completion 



by GRU of customary due diligence.  Effective as of the Execution Date and subject to the 



provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of 



the diligence process to facilitate timely and reasonable access for GRU and its representatives to 



the Facility and other Assets, and to the balance sheet ooks and maintenance records of GREC and 



the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and 



agrees that GREC may require that representatives of GREC be present in any meetings that 



representatives of GRU may have with the Facility operator or other third parties. 



5. Exclusivity.  Until three seven (37) months after the Execution Date, or such 



later date as may be specified in a definitive agreement executed by the Parties (the “Expiration 



Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and 



the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly 



or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any 



other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate 



with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity 



(other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the 



Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any 



additional restrictions on upstream ownership transfers that are not already covered by the PPA.  



Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, 



its members or anyone authorized to act on its or their behalf of any expression of interest or offer 



to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any 



other transaction that is substantially similar to, or that would preclude, the Transaction), and the 



terms and conditions of any such offer or expression of interest. 



6. Public Records and Confidentiality.  This Memorandum is a public record 



that will be disclosed to the public and discussed during public meetings of the Gainesville City 



Commission (“Commission”).  This Memorandum does not disclose any confidential verbal 



discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of 



November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).   ((Note: this 



sentence did not really make sense because individuals signed the NDA and those individuals are 



not parties to this MOU))  The Parties also confirm that the definitive agreement for the 



Transaction will be subject to Commission approval, and will be a public record that will be 



disclosed to the public and discussed during public Commission meetings.  Should either Party 



reasonably believe that specific written information provided in connection with this 



Memorandum or through due diligence, or included in the definitive agreement or otherwise 



provided in connection with the Transaction falls within a specific exemption under Florida’s 
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Public Record laws, the Party transmitting or providing such information shall submit such 



information to the receiving Party in a separate envelope that includes a general description of the 



information together with a reference to the specific Florida Statute or other law that deems such 



materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that 



information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public 



Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal 



reference provided by the transmitting Party.  If the receiving Party receives a public records 



request for any information that the transmitting Party has designated as exempt, the receiving 



Party will notify the transmitting Party through email notice.  The transmitting Party shall have no 



longer than five (5) business days after receipt of such notice to file any necessary court documents 



to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the 



transmitting Party timely files the necessary court documents, the receiving Party will not disclose 



the information until the conclusion of any proceedings.  If the transmitting Party fails to comply 



with any of the requirements in this section or fails to file any necessary court documents to prevent 



the receiving Party from disclosing materials as described herein, such failure shall be deemed as 



a waiver by the transmitting Party to the claim that any materials submitted by the transmitting 



Party constitute exempt information. The transmitting Party agrees that its designation of 



information as exempt may be challenged in court by any person or entity.  The transmitting Party 



agrees to indemnify and defend the receiving Party, its employees, agents and officials 



("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, 



related to the transmitting Party’s designation of materials as exempt and to hold harmless the 



Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs 



and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of 



or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any 



information provided, including any materials designated as exempt, will be distributed to 



members of staff, management and the relevant board and Commission members for evaluation 



and consideration of the Transaction. 



7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under 



American Arbitration Association (“AAA”) procedures that is pending in AAA 



Case No. 01-16-0000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims 



asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply 



of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired Power 



Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  .  GRU agrees to 



withhold no additional amounts invoiced by GREC under the PPA until the Closing, but shall 



retain the right to challenge and seek recovery of any such invoiced amounts if the Closing does 



not occur.  If the Closing shall occur, in consideration of the mutual benefits of the Transaction, 



the Parties intend that the Closing would settle and resolve all claims and counterclaims in the 



Dispute  that are then pending and have not been finally adjudicated by the arbitrator  without any 



payments owed from either Party to the other, except such payments as shall be made in respect 



of the Transaction at the Closing, and the Parties would execute the appropriate documents to 



effectuate the agreed upon settlement and release.    If the Closing does not occur, both parties 



shall retain the right to pursue any claims that they may have under the PPA, specifically including 



GRU’s right to challenge and seek recovery of invoiced amounts that have been paid subsequent 



to  the Execution Date. This Memorandum does not operate to stay the Dispute with regard to any 



pending motions, including pending claims/counterclaims that may be decided by Summary 



Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect 
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on those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the 



Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to 



pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator 



any necessary documentation to effectuate the partial stay described herein.   



8. Reservation of Rights.  The Parties’ execution of this Memorandum and 



their negotiation of the Transaction and associated discussions and communications shall not 



affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in 



the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this 



Memorandum and engages in negotiations and activities in connection with the Transaction 



independent of the Dispute and with all rights expressly reserved.   



9. Miscellaneous.  This Memorandum shall be governed by, and construed in 



accordance with, the law of the State of New YorkFlorida.  This Memorandum shall be executed 



first by an authorized management representative of GRU and by an authorized representative of 



GREC and, if so executed, the management representative of GRU shall present this Memorandum 



to the Commission for approval.  This Memorandum shall not be effective until approved and 



executed by the Commission.  The Sections of this Memorandum that are binding (as specified in 



the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of 



and be enforceable by the Parties and their successors and assigns if and only if signed and 



delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville 



by March 25, 2017 and shall otherwise be void and of no effect.  This Memorandum may be 



executed by facsimile or by documents sent in PDF via email and in any number of counterparts, 



all of which together shall constitute a single instrument and shall be considered an original for all 



purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each 



Party shall sign at least one counterpart. 



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be 



executed by their respective, duly authorized representatives as of the Execution Date. 



THE CITY OF GAINESVILLE, FLORIDA, 



D/B/A/ GAINESVILLE REGIONAL 



UTILITIES 



Recommended for approval by GRU 



Management 



By:       



Name:       



Title:       



GAINESVILLE RENEWABLE ENERGY 



CENTER, LLC 



 



By:       



Name:       



Title:       
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Approved by the City Commission 



By: ______________________________ 



Name: Lauren Poe 



Title: Mayor 



 



For GRU:  Approved as to form and legality: 



By:       



Name:       



Title:       



 



 













From: Baxley, Robin L.
To: Holt, Carlos L; Bielarski, Edward J
Cc: Locke, Justin M
Subject: RE: GS Report
Date: Thursday, February 16, 2017 12:12:27 PM
Attachments: grec follow-up.pdf


Mr. Holt:
 
Per your request, attached please find a copy of the Goldman Sachs report.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
From: Holt, Carlos L 
Sent: Thursday, February 16, 2017 11:04 AM
To: Bielarski, Edward J
Cc: Locke, Justin M
Subject: GS Report
 
Mr. Bielarski,
 
Please send me the Goldman Sachs report on the GREC purchase for review. I haven’t seen it yet.
 
PS As I indicated earlier, I’m in the early stages of my own project to determine value and risk
scenarios for the possibility of a purchase.
 
 
Carlos L. Holt, CPA, CFF, CFE, CIA, CGAP
City Auditor, City of Gainesville, FL
(352) 334-5020
Effective Auditing: A Key to Quality Government
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Presentation to:



GREC Considerations



December 21, 2016



Goldman Sachs does not provide accounting, tax, or legal advice.  Notwithstanding anything in this document to the contrary, and except as required to enable 
compliance with applicable securities law, you (and each of your employees, representatives, and other agents) may disclose to any and all persons the US federal 
income and state tax treatment and tax structure of the transaction and all materials of any kind (including tax opinions and other tax analyses) that are provided to 
you relating to such tax treatment and tax structure, without Goldman Sachs imposing any limitation of any kind.



GRU INTERNAL
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Public Sector and Infrastructure Banking Disclaimers



Goldman Sachs Is Not Acting as a Municipal Advisor 



Goldman, Sachs & Co. (“Goldman Sachs“) is providing the information contained in this document in reliance on the exemption from the definition of municipal advisor in Section 
15Ba1-1(d)(3)(vi) of the Securities Exchange Act of 1934, as amended (the “Act”).  The information contained herein is for discussion purposes only in anticipation of serving as 
underwriter to the Gainesville Regional Utilities (the “Issuer”) . The primary role of Goldman Sachs, as an underwriter, is to purchase securities, for resale to investors, in an arm’s-
length commercial transaction between the Issuer and Goldman Sachs and Goldman Sachs will act is its own interest and has financial and other interests that differ from those of the 
Issuer. Goldman Sachs is not acting as a municipal advisor, financial advisor or fiduciary to the Issuer or any other person or entity and does not owe a fiduciary duty to the Issuer or 
any other person or entity with respect to the information contained herein. Prior to taking any actions contemplated herein, the Issuer should consult with its own financial and/or 
municipal, legal, accounting, tax and other advisors, as applicable, to the extent it deems appropriate. If the Issuer would like a municipal advisor in this transaction that has legal 
fiduciary duties to the Issuer, then the Issuer is free to engage a municipal advisor to serve in that capacity.  This material is not a commitment by the Issuer or Goldman Sachs to 
undertake any transaction contemplated herein. 



Investment Banking Division Communication 



This communication, and any accompanying information, has been prepared by the Investment Banking Division of Goldman Sachs for your information only and is not a product of 
the research departments of Goldman Sachs. All materials, including proposed terms and conditions, are indicative and for discussion purposes only. Finalized terms and conditions 
are subject to further discussion and negotiation. Any opinions expressed are our present opinions only and Goldman Sachs is under no obligation to update those opinions. All 
information, including any price indications provided is supplied in good faith based on information which we believe, but do not guarantee, to be accurate or complete; we are not 
responsible for errors or omissions contained therein. Certain transactions, including those involving derivatives, give rise to substantial risk and are not suitable for all investors. 
Goldman Sachs does not provide accounting, tax or legal advice; however, you should be aware that any proposed indicative transaction could have accounting, tax, legal or other 
implications that should be discussed with your advisors and /or counsel. Certain provided information may be based on Goldman Sachs' own good faith understanding of the 
application of certain accounting rules as they apply to qualifying hedges and non-hedging derivatives. Goldman Sachs makes no representation as to whether its understanding of 
certain accounting rules is correct and, by providing such information, is not providing you with any accounting advice, including, without limitation, any advice regarding the 
appropriateness of hedge accounting for a particular derivative transaction or the potential income statement impact of such derivative transaction or the analyzed portfolio of 
transactions. In addition, we mutually agree that, subject to applicable law, you may disclose any and all aspects of any potential transaction or structure described herein that are 
necessary to support any U.S. federal income tax benefits, without Goldman Sachs imposing any limitation of any kind. We are under no obligation to extend, renew or otherwise 
restructure any proposed indicative transaction. All information provided was supplied in good faith based on information which we believe, but do not guarantee, to be accurate or 
complete; however, we are not responsible for errors or omissions that may occur. Further information regarding this material may be obtained upon request.



General Statement of Distribution Principles



Goldman Sachs is committed to managing securities offerings such that our clients are treated fairly and to conducting our business with integrity and according to proper standards.  
Our policy is that the pricing of book-built securities offerings and allocations to investors should be transparent to the issuer or seller(s), consistent with our responsibilities to our 
investing clients.  We will endeavor to make available to the issuer or seller(s) relevant information to make its own, independent decision with respect to the price, structure, timing 
and other terms of the offering.  The investors to whom we allocate securities may also be clients of Goldman Sachs or have other relationships with the firm.  To the extent that actual 
or potential conflicts arise between the interests of such investors and those of the issuer or seller(s), we will endeavor in good faith to manage such conflicts fairly.  We will not make 
allocations as an inducement for the payment of excessive compensation in respect of unrelated services, in consideration of the past or future award of corporate finance business, or 
expressly or implicitly conditional upon the receipt of other orders for investments or the purchase of other services.  Where we underwrite an offering or otherwise guarantee a price in 
connection with an offering, we will take into account our prudential responsibilities to manage our risk properly when determining allocations and their manner and timing.
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Disclosures



Goldman Sachs Is Not Acting as a Municipal Advisor.  These materials have been prepared by the Public Sector and Infrastructure Banking Group of Goldman Sachs. 
These materials are for information purposes only and are confidential. They are not a product of the Goldman Sachs Global Investment Research Division. This information 
and material is not a recommendation or offer by Goldman Sachs to enter into any transaction or take any action related to the information and material contained herein or 
otherwise.  Goldman Sachs would be acting as a swap counterparty to you. Goldman Sachs, its subsidiaries and affiliates are not acting as your financial advisor or 
Municipal Advisor (as defined in Section 15B of the Exchange Act of 1934, as amended) and shall have no fiduciary duty to you in connection with these materials and 
communications. Accordingly, we have not and will not advise you as to whether you should enter into such transactions or on what terms. Prior to taking any actions related 
to the information and material contained herein, you should consult with your own financial and/or municipal, legal, accounting, tax and other internal and external advisors, 
as applicable, to the extent it deems appropriate. These communications do not address your underlying business decision to engage in any swaps or other derivatives 
transactions, or the relative merits of any swaps or other derivatives transactions referred to herein as compared to any other transaction or alternative that may be available 
to you.



All materials, including proposed terms and conditions, are indicative and for discussion purposes only. Finalized terms and conditions are subject to further discussion and 
negotiation. Opinions expressed are our present opinions only. Certain transactions, including those involving swaps and options, give rise to substantial risk and are not 
suitable for all investors. Goldman Sachs does not provide accounting, tax or legal advice; however, you should be aware that any proposed indicative transaction could 
have accounting, tax, legal or other implications that should be discussed with your advisors and or counsel. Certain provided information may be based on Goldman Sachs' 
own good faith understanding of the application of FAS 133 as it applies to qualifying hedges and non-hedging derivatives. Goldman Sachs makes no representation as to 
whether its understanding of FAS 133 is correct and, by providing such information, is not providing you with any accounting advice, including, without limitation, any advice 
regarding the appropriateness of hedge accounting for a particular derivative transaction or the potential income statement impact of such derivative transaction or the 
analyzed portfolio of transactions. In addition, we mutually agree that, subject to applicable law, you may disclose any and all aspects of any potential transaction or 
structure described herein that are necessary to support any U.S. federal income tax benefits, without Goldman Sachs imposing any limitation of any kind. We are under no 
obligation to extend, renew or otherwise restructure any proposed indicative transaction. All information provided was supplied in good faith based on information which we 
believe, but do not guarantee, to be accurate or complete; however, we are not responsible for errors or omissions that may occur.  Any opinions expressed herein are our 
present opinions only.  In addition, certain transactions, including those involving swaps and options, give rise to substantial risk and are not suitable for all investors. Further 
information regarding this material may be obtained upon request. 



Not a Fiduciary: To the extent this material is provided to an employee benefit plan or account subject to the Employee Retirement Income Security Act of 1974 or Section 
4975 of the Internal Revenue Code, this material is provided solely on the basis that it will not constitute investment advice and will not form a primary basis for any person’s 
or plan’s investment decisions, and nothing in this material will result in Goldman Sachs becoming a fiduciary or advisor with respect to any person or plan. To the extent this 
material is provided to any other recipient, this material is provided solely on the basis that the recipient has the capability to independently evaluate investment risk and is 
exercising independent judgment in evaluating investment decisions in that its investment decisions will be based on its own independent assessment of the opportunities 
and risks presented by a potential investment, market factors and other investment considerations.
Not a Valuation: Values herein are not customer valuations and should not be used in lieu of a customer valuation statement or account statement. These values may not 
reflect the value of the positions carried on the books and records of Goldman Sachs or its affiliates and should not be relied upon for the maintenance of your books and 
records or for any tax, accounting, legal or other purposes. The information provided herein does not supersede any customer statements, confirmations or other similar 
notifications.
Liquidity Risk: There is no public market for OTC derivative transactions and, therefore, it may be difficult or impossible to liquidate an existing position on 
favorable terms. 
Indexes: Goldman Sachs does not warrant, and takes no responsibility for, the structure, method of computation or publication of any currency exchange rates, 
interest rates, indexes of such rates, or credit, equity or other indexes, unless Goldman Sachs specifically advises you otherwise.
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Disclosures (cont.)



Derivative Disclosures:  Nothing contained herein is intended as a recommendation in respect of a swap or trading strategy involving a swap or an offer to enter into any 
swap or strategy involving a swap. If Goldman Sachs enters into or offers to enter into a swap with you in the future, it will be in the capacity of counterparty and Goldman 
Sachs will not undertake to assess the suitability of any swap or trading strategy involving a swap for you. Goldman Sachs is not your advisor in respect of any swap or 
trading strategy involving a swap, does not undertake to act in your best interests in respect of any swap or trading strategy involving a swap and expresses no opinion as to 
whether you should enter into any swap or trading strategy involving a swap. You should be advised by a qualified independent representative within the meaning of Section 
4(s)(h)23.450 of the Commodity Exchange Act in connection with any swap or trading strategy involving a swap that you may consider. See www.gs.com/swaps-related-
disclosures for important disclosures relating to CFTC-regulated swap transactions.
Non-Reliance and Risk Disclosure: This material is for the general information of our clients and is a solicitation of derivatives business generally, only for the purposes of, 
and to the extent it would otherwise be subject to, CFTC Regulations 1.71 and 23.605. This material should not be construed as an offer to sell or the solicitation of an offer 
to buy any security in any jurisdiction where such an offer or solicitation would be illegal. The price and value of the investments referred to in this material and the income 
from them may go down as well as up, and investors may realize losses on any investments. Past performance is not a guide to future performance. Future returns are not 
guaranteed, and a loss of original capital may occur. We do not provide tax, accounting, or legal advice to our clients, and all investors are advised to consult with their tax, 
accounting, or legal advisers regarding any potential investment. The material is based on information that we consider reliable, but we do not represent that it is accurate, 
complete and/or up to date, and it should not be relied on as such. Opinions expressed are our current opinions as of the date appearing on this material only and only 
represent the views of the author and not those of Goldman Sachs, unless otherwise expressly noted
Terms of the Transaction: To understand clearly the terms and conditions of any OTC derivative transaction you may enter into, you should carefully review the Master 
Agreement, including any related schedules, credit support documents, addenda and exhibits. You should not enter into OTC derivative transactions unless you understand 
the terms of the transaction you are entering into as well as the nature and extent of your risk exposure. You should also be satisfied that the OTC derivative transaction is 
appropriate for you in light of your circumstances and financial condition. You may be requested to post margin or collateral to support written OTC derivatives at levels 
consistent with the internal policies of Goldman Sachs.
Order Handling Practices for Listed and Over-the-Counter Derivatives: While the firm is holding your derivative (e.g. options, convertible bonds, warrants or 
preferred shares) order, the firm or its clients may engage in trading activity in the same or related products, including transactions in the underlying securities. 
While such trading activity is unrelated to your order, it may coincidentally impact the price of the derivative that you are buying or selling.
Transfer Restrictions: OTC derivative transactions entered into with one or more affiliates of The Goldman Sachs Group, Inc. (Goldman Sachs) cannot be assigned or 
otherwise transferred without its prior written consent and, therefore, it may be impossible for you to transfer any OTC derivative transaction to a third party. 
Conflict of Interests: Goldman Sachs may from time to time be an active participant on both sides of the market for the underlying securities, commodities, futures, options 
or any other derivative or instrument identical or related to those mentioned herein (together, "the Product"). Goldman Sachs at any time may have long or short positions in, 
or buy and sell Products (on a principal basis or otherwise) identical or related to those mentioned herein. Goldman Sachs hedging and trading activities may affect the 
value of the Products. 
Counterparty Credit Risk: Because Goldman Sachs, may be obligated to make substantial payments to you as a condition of an OTC derivative transaction, you must 
evaluate the credit risk of doing business with Goldman Sachs or its affiliates. 
Early Termination Payments: The provisions of an OTC Derivative Transaction may allow for early termination and, in such cases, either you or Goldman Sachs may be 
required to make a potentially significant termination payment depending upon whether the OTC Derivative Transaction is in-the-money to Goldman Sachs or you at the time 
of termination.
Market Making, Investing and Lending: Goldman Sachs engages in market making, investing and lending businesses for its own account and the accounts of its affiliates 
in the same or similar instruments underlying OTC derivative transactions (including such trading as Goldman Sachs deems appropriate in its sole discretion to hedge its 
market risk in any OTC derivative transaction whether between Goldman Sachs and you or with third parties) and such trading may affect the value of an OTC derivative 
transaction.
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Disclosures (cont.)



Disclosure for Back-testing, Simulated Results, Sensitivity/Scenario Analysis or Spreadsheet Calculator or Model: The data presented herein is solely for illustrative 
purposes which may include among other things back testing, simulated results and scenario analyses. The information is based upon certain factors, assumptions and 
historical information that Goldman Sachs may in its discretion have considered appropriate, however, Goldman Sachs provides no assurance or guarantee that this product 
will operate or would have operated in the past in a manner consistent with these assumptions. In the event any of the assumptions used do not prove to be true, results are 
likely to vary materially from the examples shown herein. Additionally, the results may not reflect material economic and market factors, such as liquidity, transaction costs 
and other expenses which could reduce potential return. All prices are indicative and there is no representation that any transaction can be or could have been effected at 
such prices. 
Pricing and Valuation: The price of each OTC derivative transaction is individually negotiated between Goldman Sachs and each counterparty and Goldman Sachs does 
not represent or warrant that the prices for which it offers OTC derivative transactions are the best prices available, possibly making it difficult for you to establish what is a 
fair price for a particular OTC derivative transaction; The value or quoted price of the Product at any time, however, will reflect many factors and cannot be predicted. If 
Goldman Sachs makes a market in the offered Product, the price quoted by Goldman Sachs would reflect any changes in market conditions and other relevant factors, and 
the quoted price (and the value of the Product that Goldman Sachs will use for account statements or otherwise) could be higher or lower than the original price, and may be 
higher or lower than the value of the Product as determined by reference to pricing models used by Goldman Sachs. If at any time a third party dealer quotes a price to 
purchase the Product or otherwise values the Product, that price may be significantly different (higher or lower) than any price quoted by Goldman Sachs. Furthermore, if 
you sell the Product, you will likely be charged a commission for secondary market transactions, or the price will likely reflect a dealer discount. Goldman Sachs may, but is 
not obliged to, make a market. To the extent Goldman Sachs makes a market, any price quoted for the OTC derivative transactions, Goldman Sachs may differ significantly 
from (i) their value determined by reference to Goldman Sachs pricing models and (ii) any price quoted by a third party. The market price of the OTC derivative transaction 
may be influenced by many unpredictable factors, including economic conditions, the creditworthiness of Goldman Sachs, the value of any underlyers, and certain actions 
taken by Goldman Sachs. 
Risk Disclosure regarding Futures, Options, Equity Swaps, and Other Derivatives as well as Non-Investment-Grade Securities and ADRs: Please ensure that you 
have read and understood the current options, futures and security futures disclosure document before entering into any such transactions. Current United States listed 
options, futures and security futures disclosure documents are available from our sales representatives or at 
http://www.theocc.com/components/docs/riskstoc.pdf, http://www.goldmansachs.com/disclosures/risk-disclosure-for-futures.pdf and http://www.nfa.futures.org/NFA-
compliance/publication-library/security-futures-disclosure.pdf, respectively. Certain transactions - including those involving futures, options, equity swaps, and other 
derivatives as well as non-investment-grade securities - give rise to substantial risk and are not available to nor suitable for all investors. If you have any questions about 
whether you are eligible to enter into these transactions with Goldman Sachs, please contact your sales representative. Foreign-currency-denominated securities are subject 
to fluctuations in exchange rates that could have an adverse effect on the value or price of, or income derived from, the investment. In addition, investors in securities such 
as ADRs, the values of which are influenced by foreign currencies, effectively assume currency risk.
Reproduction and Re-Distribution: No part of this material may be (i) copied, photocopied or duplicated in any form by any means or (ii) redistributed without our prior 
written consent. Notwithstanding anything herein to the contrary, and except as required to enable compliance with applicable securities law, you (and each of your 
employees, representatives and other agents) may disclose to any and all persons the U.S. federal income and state tax treatment and tax structure of the transaction and 
all materials of any kind (including tax opinions and other tax analyses) that are provided to you relating to such tax treatment and tax structure, without Goldman Sachs 
imposing any limitation of any kind.
Information Not for Further Dissemination. To the extent this communication contains Goldman Sachs’ pricing information, such pricing information is proprietary and/or 
confidential and is provided solely for the internal use of the intended recipient(s). You are notified that any unauthorized use, dissemination, distribution or copying of this 
communication or its contents, including pricing information, in whole or in part, is strictly prohibited. Further, unless prohibited by local law, any use, review or acceptance of 
this information is subject to and manifests your agreement with Goldman Sachs to use such information only in accordance with the terms set forth above. Goldman Sachs 
has caused its proprietary information to be delivered to you in reliance upon such agreement.
© 2014 Goldman Sachs. All rights reserved.
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Methodology
Assuming GRU Never Dispatches GREC



 Step #1 “Status Quo”: Determine present value of GRU’s estimated payments under GREC PPA



— (A) Assumes GRU only pays fixed charge under the PPA through life of contract (2043) 



– Gross fixed payments based on plant availability (80% - 100%)



— (B) Present values GRU’s gross fixed payments under the PPA (i.e., GREC revenues from PPA)



– Present valued at GRU’s assumed cost of capital (3.5% - 4.5%)



 Step #2 “Alternative”: Estimate cost of purchasing GREC plant



— (A) Total cost of purchasing GREC plant is a sum of (1), (2), (3), and (4) below:



– (1) Present values GREC’s net cash flow (payments from GRU less expenses, debt service, taxes and 
anticipated capital expenditures)



– Present valued at GREC’s discount rate (8% - 12%)



– (2) Assumed cost of retiring GREC’s outstanding debt to finance plant



– (3) Outstanding 1603 grant



– (4) Mark-to-market on any outstanding swap on GREC’s financing



 Step #3 “Relative Value”: Does estimated cost of purchasing GREC plant provide sufficient savings to GRU 
versus present value of GRU’s gross fixed payments under the PPA?



Note: Analysis assumes GREC is never dispatched because marginal cost of replacement power  purchased in market is less than variable cost of running GREC plant for 
life of PPA.
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Assumptions for Hypothetical Analysis
Based on Navigant Report & Other Sources



Assumptions
Plant Assumptions
Capacity (MW) 100
Availability Factor 90%
Fixed Charge ($/MWh) $79.15 
Variable PPA Price ($/MWh) $41.28 



Variable O&M ($/MWh) $3.48 
Base Fuel Charge ($/MWh) $37.80 
Inflator 2.50%



Cost Assumptions
O&M Growth 2.50%
Fixed O&M $12,000,000 
Property Tax Growth 1.40%



Tax Rate
Fed Tax 35%
State Tax (Assumes Carryforward) 5.5%



Term
COD 12/31/2013
PPA End Date 12/31/2043



PV Assumptions
GREC Discount Rate 10%
GRU Discount Rate 4%



Assumed Bank Financing
Total Financing $513mm



Debt $400mm
Equity $113mm



Debt Structure:
 $365 term loan / $35mm LOC
 Mini Perm with long nominal amortization
 Balloon payment at C + 5
 Pricing LIBOR + 276 with swap on entire loan



GS Forward Gas Curve Estimates1



Heat Rate 8.0
Year $/MMBtu $/MWh  
2016 $2.96 $23.68 
2017 $3.55 $28.42 
2018 $3.16 $25.30 
2019 $2.99 $23.93 
2020 $3.03 $24.20 
2021 $3.07 $24.55 
2022 $3.16 $25.31 
2023 $3.28 $26.23 
2024 $3.44 $27.53 
2025 $3.61 $28.88 
2026 $3.78 $30.28 
2027 $3.96 $31.71 
2028 $4.13 $33.08 
2029 $4.31 $34.46 
2030 $4.51 $36.06 
2031 $4.70 $37.58 
2032 $4.92 $39.33 
2033 $5.11 $40.86 
2034 $5.30 $42.40 
2035 $5.49 $43.94 
2036 $5.71 $45.69 
2037 $5.94 $47.54 
2038 $6.14 $49.10 
2039 $6.31 $50.52 
2040 $6.53 $52.24 
2041 $6.73 $53.82 
2042 $6.97 $55.77 
2043 $7.35 $58.81 
2044 $7.66 $61.28 
2045 $7.98 $63.86 1. Source: GS Internal, as of 12/7/16.
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GREC Cash Flows



Note: Analysis assumes GREC is never dispatched because marginal cost of replacement power  purchased in market is less than variable cost of running GREC plant for 
life of PPA.



12/31/2016 12/31/2017 12/31/2018 12/31/2019 12/31/2020 12/31/2021 12/31/2022 12/31/2023 12/31/2024 12/31/2025 12/31/2026 12/31/2027
2016 2017 2018 2019 2020 2021 2022 2023 2024 2025 2026 2027



Operating Revenue
Capacity (MW) 100 100 100 100 100 100 100 100 100 100 100 100
Availability (%) 90.0% 90.0% 90.0% 90.0% 90.0% 90.0% 90.0% 90.0% 90.0% 90.0% 90.0% 90.0%
Hours 8,784 8,760 8,760 8,760 8,784 8,760 8,760 8,760 8,784 8,760 8,760 8,760
Plant Availability (MWh) 790,560 788,400 788,400 788,400 790,560 788,400 788,400 788,400 790,560 788,400 788,400 788,400
Energy Delivered (MWh) 0 0 0 0 0 0 0 0 0 0 0 0
Fixed PPA ($/MWh) $87.57 $87.38 $87.17 $86.96 $86.73 $86.54 $86.33 $86.12 $85.89 $85.69 $85.48 $85.27
Variable PPA ($/MWh) $42.31 $43.37 $44.45 $45.57 $46.70 $47.87 $49.07 $50.30 $51.55 $52.84 $54.16 $55.52
Implied Market Costs ($/MWh) $23.68 $28.42 $25.30 $23.93 $24.20 $24.55 $25.31 $26.23 $27.53 $28.88 $30.28 $31.71



Total Revenue $69,227,850 $68,891,249 $68,725,462 $68,559,521 $68,564,389 $68,227,170 $68,060,755 $67,894,177 $67,898,397 $67,560,522 $67,393,440 $67,226,186
PV of Revenues to GREC (@4%) $69,227,850 $66,241,586 $63,540,553 $60,949,165 $58,609,127 $56,077,760 $53,789,403 $51,593,994 $49,612,694 $47,467,127 $45,528,593 $43,668,848



Operating Expenses
O&M $12,300,000 $12,607,500 $12,922,688 $13,245,755 $13,576,899 $13,916,321 $14,264,229 $14,620,835 $14,986,356 $15,361,015 $15,745,040 $16,138,666
Variable O&M $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0
Fuel $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0
Property Taxes $6,655,026 $6,489,389 $6,323,602 $6,157,661 $5,991,565 $5,825,310 $5,658,895 $5,492,317 $5,325,573 $5,158,662 $4,991,580 $4,824,326



Total Expense $18,955,026 $19,096,889 $19,246,290 $19,403,416 $19,568,463 $19,741,631 $19,923,124 $20,113,151 $20,311,929 $20,519,676 $20,736,620 $20,962,992



Net Income
EBITDA $50,272,824 $49,794,360 $49,479,173 $49,156,105 $48,995,925 $48,485,539 $48,137,631 $47,781,025 $47,586,468 $47,040,845 $46,656,820 $46,263,194
Depreciation $54,299,674 $39,645,300 $33,549,166 $33,575,978 $33,603,193 $3,018,065 $3,046,102 $3,074,560 $3,103,444 $3,132,762 $3,162,520 $3,192,723
Interest Expense $23,362,135 $22,250,461 $21,264,736 $20,335,742 $19,395,002 $18,375,072 $17,817,407 $17,240,028 $16,641,991 $16,022,331 $15,380,071 $14,781,728
Federal Tax -$9,586,145 -$4,235,491 -$1,867,155 -$1,664,465 -$1,400,794 $9,482,340 $9,545,943 $9,613,253 $9,744,362 $9,760,013 $9,839,980 $9,901,060
Actual State Tax $0 $0 $0 $0 $0 $0 $0 $0 $379,556 $1,533,716 $1,546,283 $1,555,881



Net Income -$17,802,841 -$7,865,911 -$3,467,574 -$3,091,150 -$2,601,475 $17,610,061 $17,728,179 $17,853,184 $17,717,115 $16,592,022 $16,727,966 $16,831,802



Debt
Debt Service $39,831,378 $36,853,800 $35,027,613 $34,272,631 $34,505,071 $26,636,784 $26,371,164 $26,099,835 $25,822,135 $25,537,295 $24,244,416 $24,043,099
Debt Service Coverage 1.3 x 1.4 x 1.4 x 1.4 x 1.4 x 1.8 x 1.8 x 1.8 x 1.8 x 1.8 x 1.9 x 1.9 x
Capital Additions $1,015,000 $1,030,225 $1,045,678 $1,061,364 $1,077,284 $1,093,443 $1,109,845 $1,126,493 $1,143,390 $1,160,541 $1,177,949 $1,195,618
Cashflow
Cashflow $9,426,446 $11,910,335 $13,405,881 $13,822,111 $13,413,571 $20,755,312 $20,656,622 $20,554,697 $20,241,387 $18,809,293 $19,688,172 $19,468,596
PV of Cashflow (Post Tax) $9,426,446 $10,827,578 $11,079,241 $10,384,756 $9,161,649 $12,887,416 $11,660,125 $10,547,810 $9,442,756 $7,976,976 $7,590,643 $6,823,624



Step #1: 
PPA Cost 
to GRU 



Step #2: 
Net GREC 



CFs 
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GREC Cash Flows



Note: Analysis assumes GREC is never dispatched because marginal cost of replacement power  purchased in market is less than variable cost of running GREC plant for 
life of PPA.



12/31/2028 12/31/2029 12/31/2030 12/31/2031 12/31/2032 12/31/2033 12/31/2034 12/31/2035 12/31/2036 12/31/2037 12/31/2038 12/31/2039
2028 2029 2030 2031 2032 2033 2034 2035 2036 2037 2038 2039



Operating Revenue
Capacity (MW) 100 100 100 100 100 100 100 100 100 100 100 100
Availability (%) 90.0% 90.0% 90.0% 90.0% 90.0% 90.0% 90.0% 90.0% 90.0% 90.0% 90.0% 90.0%
Hours 8,784 8,760 8,760 8,760 8,784 8,760 8,760 8,760 8,784 8,760 8,760 8,760
Plant Availability (MWh) 790,560 788,400 788,400 788,400 790,560 788,400 788,400 788,400 790,560 788,400 788,400 788,400
Energy Delivered (MWh) 0 0 0 0 0 0 0 0 0 0 0 0
Fixed PPA ($/MWh) $85.04 $84.84 $84.63 $84.42 $84.19 $83.99 $83.78 $83.56 $83.34 $83.13 $82.92 $82.71
Variable PPA ($/MWh) $56.90 $58.33 $59.79 $61.28 $62.81 $64.38 $65.99 $67.64 $69.33 $71.07 $72.84 $74.66
Implied Market Costs ($/MWh) $33.08 $34.46 $36.06 $37.58 $39.33 $40.86 $42.40 $43.94 $45.69 $47.54 $49.10 $50.52



Total Revenue $67,229,720 $66,891,148 $66,723,359 $66,555,386 $66,558,192 $66,218,880 $66,050,340 $65,881,606 $65,883,638 $65,543,541 $65,374,205 $65,204,662
PV of Revenues to GREC (@4%) $41,991,485 $40,173,090 $38,531,077 $36,955,844 $35,535,963 $33,995,001 $32,604,305 $31,270,205 $30,068,432 $28,762,708 $27,584,998 $26,455,248



Operating Expenses
O&M $16,542,133 $16,955,686 $17,379,578 $17,814,067 $18,259,419 $18,715,905 $19,183,802 $19,663,397 $20,154,982 $20,658,857 $21,175,328 $21,704,711
Variable O&M $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0
Fuel $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0
Property Taxes $4,656,896 $4,489,288 $4,321,499 $4,153,526 $3,985,368 $3,817,020 $3,648,480 $3,479,746 $3,310,814 $3,141,681 $2,972,345 $2,802,802



Total Expense $21,199,028 $21,444,974 $21,701,077 $21,967,594 $22,244,787 $22,532,925 $22,832,283 $23,143,143 $23,465,796 $23,800,538 $24,147,673 $24,507,514



Net Income
EBITDA $46,030,691 $45,446,174 $45,022,282 $44,587,793 $44,313,405 $43,685,955 $43,218,058 $42,738,463 $42,417,842 $41,743,003 $41,226,532 $40,697,149
Depreciation $3,223,380 $3,254,497 $3,286,080 $3,318,138 $3,350,676 $3,383,702 $3,417,223 $3,451,248 $3,485,783 $3,520,835 $3,556,414 $3,592,526
Interest Expense $14,156,585 $13,503,301 $12,820,508 $12,106,834 $11,360,910 $10,581,408 $9,767,070 $8,950,513 $8,127,963 $7,261,087 $6,348,113 $5,387,564
Federal Tax $10,027,754 $10,040,932 $10,120,493 $10,206,987 $10,360,637 $10,402,296 $10,511,818 $10,617,846 $10,781,433 $10,836,378 $10,962,702 $11,100,970
Actual State Tax $1,575,790 $1,577,861 $1,590,363 $1,603,955 $1,628,100 $1,634,646 $1,651,857 $1,668,519 $1,694,225 $1,702,859 $1,722,710 $1,744,438



Net Income $17,047,182 $17,069,584 $17,204,837 $17,351,879 $17,613,082 $17,683,903 $17,870,090 $18,050,338 $18,328,437 $18,421,843 $18,636,593 $18,871,650



Debt
Debt Service $23,834,877 $23,618,743 $23,393,469 $23,157,547 $22,909,088 $22,645,686 $21,864,212 $21,136,425 $20,970,576 $20,786,637 $20,578,458 $20,336,197
Debt Service Coverage 1.9 x 1.9 x 1.9 x 1.9 x 1.9 x 1.9 x 2.0 x 2.0 x 2.0 x 2.0 x 2.0 x 2.0 x
Capital Additions $1,213,552 $1,231,756 $1,250,232 $1,268,986 $1,288,020 $1,307,341 $1,326,951 $1,346,855 $1,367,058 $1,387,564 $1,408,377 $1,429,503
Cashflow
Cashflow $19,406,472 $19,017,815 $18,788,217 $18,557,304 $18,488,197 $18,098,283 $18,375,038 $18,586,664 $18,385,983 $17,865,943 $17,516,987 $17,187,010
PV of Cashflow (Post Tax) $6,183,500 $5,508,784 $4,947,525 $4,442,471 $4,023,570 $3,580,649 $3,304,912 $3,039,068 $2,732,959 $2,414,235 $2,151,891 $1,919,414



Step #1: 
PPA Cost 
to GRU 



Step #2: 
Net GREC 



CFs 
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GREC Cash Flows



Note: Analysis assumes GREC is never dispatched because marginal cost of replacement power  purchased in market is less than variable cost of running GREC plant for 
life of PPA.



12/31/2040 12/31/2041 12/31/2042 12/31/2043
2040 2041 2042 2043



Operating Revenue
Capacity (MW) 100 100 100 100
Availability (%) 90.0% 90.0% 90.0% 90.0%
Hours 8,784 8,760 8,760 8,760
Plant Availability (MWh) 790,560 788,400 788,400 788,400
Energy Delivered (MWh) 0 0 0 0
Fixed PPA ($/MWh) $82.48 $82.27 $82.06 $81.84
Variable PPA ($/MWh) $76.53 $78.44 $80.41 $82.42
Implied Market Costs ($/MWh) $52.24 $53.82 $55.77 $58.81



Total Revenue $65,205,873 $64,864,943 $64,694,762 $64,524,360
PV of Revenues to GREC (@4%) $25,438,211 $24,331,930 $23,334,704 $22,378,117



Operating Expenses
O&M $22,247,329 $22,803,512 $23,373,600 $23,957,940
Variable O&M $0 $0 $0 $0
Fuel $0 $0 $0 $0
Property Taxes $2,633,049 $2,463,083 $2,292,902 $2,122,500



Total Expense $24,880,378 $25,266,596 $25,666,502 $26,080,440



Net Income
EBITDA $40,325,495 $39,598,348 $39,028,260 $38,443,920
Depreciation $3,629,180 $3,666,384 $3,704,146 $3,742,474
Interest Expense $4,378,531 $3,354,955 $2,308,838 $1,192,109
Federal Tax $11,311,224 $11,401,953 $11,555,347 $11,728,268
Actual State Tax $1,777,478 $1,791,736 $1,815,840 $1,843,014



Net Income $19,229,081 $19,383,320 $19,644,089 $19,938,056



Debt
Debt Service $19,542,634 $18,852,977 $18,852,977 $18,852,977
Debt Service Coverage 2.1 x 2.1 x 2.1 x 2.0 x
Capital Additions $1,450,945 $1,472,710 $1,494,800 $1,517,222
Cashflow
Cashflow $17,554,438 $17,480,925 $16,864,642 $16,230,707
PV of Cashflow (Post Tax) $1,782,225 $1,613,419 $1,415,035 $1,238,041



Step #1: 
PPA Cost 
to GRU 



Step #2: 
Net GREC 



CFs 
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Relative Value to GRU Between Status Quo and 
Alternative



Step #1 Status Quo



 GRU never dispatches GREC and continues to make 
fixed charge payments under the PPA to the end of 
contract (2043)



 Gross fixed payments under PPA by GRU based on 
plant availability at GRU’s assumed cost of capital



Step #2 Alternative



Results



Range of present values of gross fixed payments based on 
plant availability and GRU’s assumed cost of capital:



$931.0 mm $1,279.8 mm



Present value of payments 
assuming a 4.5% GRU’s cost 



of capital and 80% plant 
availability



Present value of payments 
assuming a 3.5% GRU’s cost 



of capital and 100% plant 
availability



Note: Analysis assumes GREC is never dispatched because marginal cost of replacement power  purchased in market is less than variable cost of running GREC plant for 
life of PPA.



Results



Range of present values of net GREC cash flows based on 
plant availability and GREC’s discount rate:



$82.3 mm $261.4 mm



Present value of payments 
assuming a 12% GREC 



discount rate and 80% plant 
availability



Present value of payments 
assuming a 8% GREC 



discount rate and 100% plant 
availability



Debt: $329.6 mm
Grant: $57.0 mm
Hedge: $71.3 mm



Debt: $329.6 mm
Grant: $57.0 mm



Hedge: $71.3 mm:



$540.2 mm $719.4 mm



 GRU purchases the GREC plant and assumes a 
purchase price sufficient to cover:



— PV of net GREC cash flows over life of PPA (2043)



— Plus: Payoff of project debt, associated grant, and 
termination  of associated hedge



GRU can realize a “relative value” of $212 mm - $740 mm by acquiring GREC. 
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Sensitivity of Relative Value Based on Purchase Price 
of GREC



Net Difference to GRU Between Status Quo and Alternative Sensitivity: At Various Plant Availability1 ($mm) 



Net Difference to GRU Between Status Quo and Alternative Sensitivity: At Various GRU’s Cost of Capital2 ($mm) 



Note: Analysis assumes GREC is never dispatched because marginal cost of replacement power  purchased in market is less than variable cost of running GREC plant for 
life of PPA.



1. Assumes 4% GRU cost of capital for purposes of valuing status quo.
2. Assumes 90% plant availability for purposes of valuing status quo and alternative.



GREC Total Purchase Price



$500 $700 $900 $1,100



80% $483.2 $283.2 $83.2 ($116.8)



90% $596.5 $396.5 $196.5 ($3.5)



100% $709.8 $509.8 $309.8 $109.8Pl
an
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GREC Total Purchase Price



$500 $700 $900 $1,100



3.5% $659.9 $459.9 $259.9 $59.9



4.0% $596.5 $396.5 $196.5 ($3.5)



4.5% $538.2 $338.2 $138.2 ($61.8)



G
R



U
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Appendix A:  Additional Information
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Detail: Step #1 Status Quo
PV of GRU’s Gross Fixed Payments Under the PPA



Note: Analysis assumes GREC is never dispatched because marginal cost of replacement power  purchased in market is less than variable cost of running GREC plant for 
life of PPA.



1. Analysis assumes 90% plant availability and PV of cashflows at 4% GRU cost of capital.
2. At marginal cost of gas based on forward gas curve; PV @ GRU Discount Rate = 4%



GRU Payments Under the PPA:



 PV of GRU Payments to GREC1 $1,096,490,170



Total Cost of PPA $1,096,490,170



Additional Information



 Only analyzes GRU payments to GREC under the PPA, GREC remains responsible for any operating costs, debt 
service, taxes or other expenses.



 Assumes GREC plant is never dispatched and additional power purchase is not needed



GRU Discount Rate



3.50 % 3.75 % 4.00 % 4.25 % 4.50 %



80% 1,039,941,266 1,010,970,351 983,200,129 956,570,898 931,026,272 



90% 1,159,862,404 1,127,505,253 1,096,490,170 1,066,750,390 1,038,222,861 



100% 1,279,783,543 1,244,040,156 1,209,780,212 1,176,929,883 1,145,419,450 Pl
an
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PV of GRU’s PPA Cash Flows Sensitivity: At Various Discount Rates and Plant Availability
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Detail: Step #2 Alternative
PV of GREC’s Net Cash Flows + Payoff of Outstanding Debt and Hedge



Total Cost Sensitivity: At Various Discount Rates and Plant Availability



GREC Discount Rate



8.0 % 9.0 % 10.0 % 11.0 % 12.0 %



80% 575,572,801 564,851,578 555,529,619 547,384,940 540,235,506 



90% 647,655,509 631,050,649 616,616,737 604,006,474 592,935,551 



100% 719,360,711 696,859,065 677,304,245 660,222,985 645,228,147 



Note: Analysis assumes GREC is never dispatched because marginal cost of replacement power  purchased in market is less than variable cost of running GREC plant for 
life of PPA.



1. Analysis assumes 90% plant availability and PV of cashflows at a 10% GREC discount rate. 



GREC Acquisition is Sum of:



 PV of GREC Net Cast Flow – Estimated Debt Service1 $158,680,272



 Estimated Cost to Retire GREC Debt $329,636,466



 1603 Grant $57,000,000



 Estimated Cost to Unwind GREC Swap $71,300,000



Total Cost of Acquisition $616,616,737



Pl
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Additional Information













From: Bielarski, Edward J
To: Cottle, Lisa A.; Hinton, Paula W.; Mccarty, Rich; Mtanner@winston.com
Subject: Fwd: Response to revised MOU from GREC
Date: Wednesday, March 15, 2017 5:23:49 PM
Attachments: att00001.htm


grec - gru mou rev 6.docx


The latest communication with Jim Gordon.  Basically, we are at a $ 750 million
number for an asset purchase, with 50 basis point cap on swings in interest rates
(our election to terminate), with the remainder of the terms we want, plus;


A stay on the arbitration through the execution of the contract, which if executed will
have a stay until closing, at which time GRU will retain the appr $ 8 million in
withholding and $ 10 million to settle the arbitration.


It's in Jim's hands.


Ed B


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: March 15, 2017 at 2:49:05 PM EDT
To: 'Jim Gordon' <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy
<dduffy@emienergy.com>, "Brown, Thomas R" <BrownTR@gru.com>,
"Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A."
<waratukeea@cityofgainesville.org>
Subject: RE: Response to revised MOU from GREC


Jim,
 
I appreciate your Board’s accommodation in reducing GRU’s interest rate contingency
from 75 to 50 basis points.  This has real value to GRU.  In regard to the Board’s
unwillingness to reduce the purchase price below $ 750 million I’d like to offer the
following option:
 


<!--[if !supportLists]-->·         <!--[endif]-->GRU would be willing to offer $ 750
million and “stay” the current Dispute until a definitive agreement is executed;


<!--[if !supportLists]-->·         <!--[endif]-->if GREC will agree that the definitive
agreement provides a further stay of the Dispute until Closing;


<!--[if !supportLists]-->·         <!--[endif]-->and that at closing, GRU retains all sums of
money it has withheld to date (approximately $ 8 million),


<!--[if !supportLists]-->·         <!--[endif]-->and that at Closing GREC shall provide a $
10 million credit to GRU in full settlement and release of all claims and
counterclaims between the parties.
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Marked v. GRUU Rev 46


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($71550,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 75 basis points (measured as the difference between above the rate on the Execution Date and the rate as of the time on the day that is five days before of Closing), GRU may terminate the purchase/sale.  .


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Nothwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute as agreed by the Parties as provided in the Closing documents , and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall provide a) a further stay of the Dispute until Closing, b) that at Closing, GRU retains all sums of money  that it has withheld to date and that are the subject of the Dispute, c) that at Closing, GREC shall provide a ten million dollar ($10,000,000) credit to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the parties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 3021, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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I believe this solution will afford GRU and GREC the environment to reach a definitive
agreement and will allow closure on the host of issues pending in arbitration upon the
Closing of the deal.  I also believe that the UAB and City Commission would find this an
acceptable solution.
 
I have attached a d revised MOU memorializing the agreement.   I have also modified
the acceptance date to April 21, 2017 in order to facilitate the approval process.  I look
forward to your response, particularly since I’m out of song lyrics (although a Bridge
over Troubled Water comes to mind…).
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Wednesday, March 15, 2017 10:54 AM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.;
Waratuke, Elizabeth A.
Subject: Re: Response to revised MOU from GREC
 
Dear Ed,
 
            In our discussions before and after receiving your MOU of February 21, 2017, I
reported to you a set of terms from my Board and a price range for selling the GREC
facility between the high seven hundred million dollars to a minimum of seven hundred and
fifty million dollars. While we’ve accommodated GRU on your requested term changes, the
Board remains firm on the minimum seven hundred and fifty million dollar price. We can,
however, agree to your prior proposal of a contingency out at a 50 bps. increase to the 30
year US Treasury rate, which would substantially limit GRU’s exposure to potential interest
rate increases.


            As I stated in my last letter, we are willing to sell you the facility and allow you to
capitalize on the hundreds of millions of dollars in customer savings you have identified
through your cost of capital and operational synergy advantages. But we are also content to
continue owning and operating our facility. I look forward to hearing from you.


Sincerely,


Jim


 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Tuesday, March 14, 2017 at 9:15 AM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>,
"Brown, Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>,
"Shalley, Nicolle M." <shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A."
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<waratukeea@cityofgainesville.org>
Subject: RE: Response to revised MOU from GREC
 
Jim,
 
Although I have a unique flare for expression and can be disarmingly playful at times, it
cannot be denied that I am serious in my pursuit of a mutually beneficial transaction
between GREC and GRU.  Rest assured that my team and I are committed to our
current negotiation process. 
 
That said I want to thank you and the GREC Board of Directors for the thoughtful
consideration of the terms and conditions of the MOU.  In your latest communication, I
appreciate the Board’s compromise on seven (7) of the eight (8) issues surrounding
the MOU.  This is important as well as constructive and shows a real willingness to
enter into and close a sale for the GREC facility.
 
At this point, I believe we are down to two items; the purchase price and the “spread”
on the interest rate contingency.  Actually, I view these two items as one.  During this
process I have considered the spread as a contingent additional purchase price.  So,
when GRU placed the first written offer on the table at $ 750 million with a 25 basis
point (“bp”) spread, I considered that to equate to a $ 787.5 million worst case offer ($
750 million plus 25 bps @ $ 1.5 million a bp).
 
On the other hand, the nature of your counter offers have led me to extrapolate that
too low a spread places a higher risk of GRU being able to terminate the transaction
during market disturbances.  It helps me understand why GREC’s latest offer rests at a
75 bp spread.  Unfortunately, based on my rationale, that still equates to a worst case
offer of $ 862.5 million.  That’s $ 75 million more under a worst case scenario for GRU
than our opening offer.
 
If you understand this viewpoint, I think you will understand that we will need to make
one last compromise in order to close this MOU.  Therefore, I propose that GRU accept
the MOU, as written in your Marked v. GRU Rev 4, except for the following:
 


<!--[if !supportLists]-->·         <!--[endif]-->GRU accepts a 65 bp spread as an interest
rate contingency.  Based on the latest history of 30 US Treasuries that spread is
at a level which will afford GREC reasonable assurance that the interest rate
market will not “crater the deal”.
 


<!--[if !supportLists]-->·         <!--[endif]-->In consideration of accepting an additional
15 bps of interest rate risk, GRU accepts a purchase price of $ 715 million. 
From a worst case perspective that values the transaction at $ 812.5 million ($
715 million plus 65 bps @ $ 1.5 million a bp).


I strongly believe that these revisions will be acceptable to both the City Commission


and the UAB, although I’d like to extend the approval date until April 15th to insure
adequate public discussion.  I also think this transaction will fulfill the original intention
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of both parties when you, Jim entered onto the Gainesville stage.  Speaking of stages,
in closing I’ll leave you with some lyrics from one of the best to perform on stage,
Kenny Rogers:
 
 


You've got to know when to hold 'em
Know when to fold 'em


Know when to walk away
And know when to run


You never count your money
When you're sittin' at the table


There'll be time enough for countin'
When the dealin's done


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Monday, March 13, 2017 4:22 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.;
Waratuke, Elizabeth A.
Subject: Re: Response to revised MOU from GREC
 
Ed,
 
Your last two emails to me and the ultimatums contained in those emails have caused
the GREC Board of Directors to question whether there is serious interest for GRU to
enter into and close a sale for the GREC facility.
 
You approached me with GRU's interest in purchasing the facility. You requested I
approach my Board for the required parameters of a deal. I fulfilled your request and
communicated back to you an acceptable price range and outline of terms. We had
several discussions leading up to your first MOU you sent us on February 21. You
inserted a number of terms in that MOU and further revisions of the MOU that did not
mesh with our initial discussions and deal parameters.  Yet, we feel we have been
responsive and flexible in trying to understand your positions and negotiating a deal
that is fair to both parties.
 
     Here is our response to your March 10 email and an attached revised MOU.
 
 
         1. We left the draft as an asset sale but think an entity sale warrants a discussion
with your attorneys. Conceptually we are open to an asset deal, but    would like to
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discuss this further.
 
          2. We are not going to reduce our $750mm purchase price.
 
          3. We are willing to compromise and tie your interest rate contingency to a rate
increase of 75 bps (midway between 100 and 50 bps).
 
          4.  We would also accommodate you on your 4 month request on Exclusivity.
 
          5.  Regarding the Public Records issue, we can accept your language regarding
indemnity for damages, other than GRU’s own legal fees. 
 
           6. GREC and GRU would reserve all rights under the PPA.
 
            7. We would accommodate you on utilizing Florida law rather than New York law.
 
            8. We would agree to extend the expiration of the agreement to March 31,
2017.
 
        You have communicated to your stakeholders that because of your inherent cost of
capital advantages and operational synergies, the purchase of the GREC facility by GRU
could produce hundreds of millions of dollars in savings for your customers. We are
prepared to sell you the facility and allow you to capitalize on this recognized
opportunity or we are happy to continue owning and operating our facility. The one
thing we don't want to do is waste yours and our time and resources. If you are unable
to transact at our purchase price and at mutually acceptable terms then we will have
needlessly expended legal and professional fees and created false expectations with
our respective stakeholders.
We look forward to your response.
 
Sincerely,
Jim
 
 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Friday, March 10, 2017 at 4:01 PM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>,
"Brown, Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>,
"Shalley, Nicolle M." <shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A."
<waratukeea@cityofgainesville.org>
Subject: Response to revised MOU from GREC
 
Jim,
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I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you,
on behalf of GREC.  In spite of the numerous modifications I believe it signifies a
heightened level of engagement between you and the other GREC partners.  If we are
to execute a mutually beneficial transaction between GRU and GREC that continued
engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and
its customers.  I sense that you are projecting your inner Jim Croce when he sang his
popular song from the 70’s called, “You don’t mess around with Jim”:


 
“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the


mask off the old Lone Ranger.  And you don’t mess around with Jim.”
 
In all seriousness, I think both organizations have a lot at stake here and I hope you
understand from my viewpoint the concerns I’ve  outlined below:
 


<!--[if !supportLists]-->·         <!--[endif]-->Conversion from asset sale to entity or
ownership sale – A purchase of anything other than the Facility is challenging
for GRU.  First, it places us in jeopardy of having the value of the Facility
subject to state and local property taxes.  It also may impact the issuance of
tax-exempt bonds.  It will also subject GREC to the highest degree of due
diligence, and indemnification against liabilities of the GREC entity.  Finally, it
makes the issue of the 1603 Grant part of the purchased liability, which GRU
will not accept.


Furthermore, the current PPA envisioned an asset purchase by incorporating a
Purchaser’s Option to Purchase Facility in Section 27.  There are no references
related to a purchase of GREC vs. the Facility.
 


<!--[if !supportLists]-->·         <!--[endif]-->Price movement – I appreciate that you
now understand the value of the price you had ($ 750 million) before it was
gone.  GRU moved the price to $ 725 million though the end of business today,
and it falls to $ 700 million tomorrow.  It’s that Croce’s song again:


“Last week he took all my money and it may sound funny, but I’ve come to
get my money back.”


 
<!--[if !supportLists]-->·         <!--[endif]-->Interest rate protection – While I


appreciate GREC bargaining for zero interest rate exposure, its simply not
reasonable to expect GRU to absorb 100 basis points of risk (amounting to $
150 million).  Therefore, GRU would simply cap its risk at 50 basis points over
current 30 year Treasuries with an ability to terminate the contract.     
 


<!--[if !supportLists]-->·         <!--[endif]-->Exclusivity – Revising the exclusivity from
7 months to 3 months means that within our 4 month window of executing a
definitive contract there will be a month in which GRU and GREC may not have
a final contract, but GREC will be allowed to “shop another buyer”.   That’s not
acceptable.  However, GRU would accept 4 months given that fact that once
under contract those additional 3 months are covered by that contract.







 
<!--[if !supportLists]-->·         <!--[endif]-->Public Records - Modifying the provision


in which GRU requires GREC to indemnify it against claims and actions by
others against GRU, when GRU has simply carried out GREC’s designation of
information as exempt from public records is simply not fair and equitable.
 


<!--[if !supportLists]-->·         <!--[endif]-->Current suspension of withholdings
under PPA – GRU will not give up its rights under the PPA. 
 


<!--[if !supportLists]-->·         <!--[endif]-->Law of New York – GREC’s Facility is in
Florida.  GRU is in Florida.  Laws governing public records, real estate, and
state environmental laws are in Florida.  Florida it is!
 


<!--[if !supportLists]-->·         <!--[endif]-->MOU binding date – With the
aforementioned issues, there is very little likelihood that GRU could gain
approval by March 25, 2017 even if we were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU
to me, I view it as largely unresponsive to GRU’s offer and imposing more risk on GRU. 
Therefore, I am attaching a newly revised MOU, which includes revisions GRU can
accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing
GRU the ability to terminate with a 50 basis point swing in the market and ii) to
structure an asset sale as was envisioned in the PPA and iii) a seven (7) window to
close the transaction this is a great deal for GREC and will allow GRU to recognize
substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people
strange to you.”


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Bielarski, Edward J
To: Cottle, Lisa A.; Hinton, Paula W.; Mccarty, Rich; Mtanner@winston.com
Subject: Fwd: Response to revised MOU
Date: Wednesday, March 15, 2017 6:32:48 PM
Attachments: att00001.htm


grec - gru mou rev 6[1][1].docx


Latest


Sent from my iPad


Begin forwarded message:


From: Jim Gordon <jgordon@emienergy.com>
Date: March 15, 2017 at 6:18:22 PM EDT
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy
<dduffy@emienergy.com>, "Brown, Thomas R" <BrownTR@gru.com>,
"Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A."
<waratukeea@cityofgainesville.org>, Jim Gordon
<jgordon@emienergy.com>
Subject: Response to revised MOU


Ed,
       Thanks for your response. 
 At Section 7 (as attached) GREC would allow GRU at Closing to keep the full
amount of $7,176,643 that has been withheld to date in settlement and
release of all claims, provided that GRU not withhold additional amounts, but
with GRU retaining the right to challenge and recover any amounts if we do
not close.  We cannot agree to any additional credit. If there is no Closing, all
parties would retain all rights and claims under the PPA.
  Attached is our marked version of your last MOU.
Sincerely,
Jim
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Marked v. GRU Rev of 3/156


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50  basis points (measured as the difference between the rate on the Execution Date and the rate  on the day that is five days before  Closing), GRU may terminate the purchase/sale. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA. This Memorandum operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall provide a) a further stay of the Dispute until Closing, b) that GRU shall withhold no additional amounts invoiced under the PPA (but shall retain the right to challenge and seek recovery of such amounts if the Closing does not occur), (c) that at Closing, GRU retains the $7,176,643 all sums of money  that it has withheld to date and that isare the subject of the Dispute, c) that at Closing, GREC shall provide a ten million dollar ($10,000,000) credit to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the parties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Bielarski, Edward J
To: Shalley, Nicolle M.
Subject: Re: Response TO Revised MOU
Date: Thursday, March 16, 2017 1:25:40 PM


Thanks.  You're on!


Sent from my iPad


On Mar 16, 2017, at 1:18 PM, Shalley, Nicolle M. <shalleynm@cityofgainesville.org>
wrote:


I have some thoughts on this, perhaps we can discuss during the break in the meeting.
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to
disclosure upon request.  If you do not want your email or email address released in
response to a public records request, do not send email to this office.  Instead, contact
this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to
which it is addressed.  If the reader of this message is not the intended recipient, you
are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited.  If you have received this email in error, please
immediately reply to the sender, then delete the email.  Thank you.  
 


From: Bielarski, Edward J 
Sent: Thursday, March 16, 2017 1:16 PM
To: Shalley, Nicolle M.
Subject: Fwd: Response TO Revised MOU
 
Nicole,
 
Could you work on language which would offer GREC assurance that GRU
wouldn't have a blank check in regard to the withholdings.  I think the concern is
withholding of the close to $ 10 million of availability payments.
 
Is there language that we could craft which would limit the withholding to billing
"mistakes"? In exchange for that GRU would accept the retention of the $ 7.1
million at closing and a payment of $ 10 million.
 
Ed B


Sent from my iPad
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Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: March 16, 2017 at 1:01:09 PM EDT
To: Jim Gordon <jgordon@emienergy.com>
Cc: "Brown, Thomas R" <BrownTR@gru.com>, "Locke, Justin M"
<LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A."
<waratukeea@cityofgainesville.org>, Dennis Duffy
<dduffy@emienergy.com>, Al Morales
<AMorales@emienergy.com>
Subject: Re: Response TO Revised MOU


Jim,
 
Thanks for the quick reply.  I understand your Board's position.
 However, as much as you suggest that my counter would give GRU
a "blank check", GREC's counter offer removing GRU's ability to
withhold payments (only in regard to current disputes) gives GREC
"carte blanche" to bill for amounts not allowed under the PPA and
leave GRU no recourse under its current PPA.  If we could tighten
up the language (per the lawyers) in a manner more appealing to
both of us, let's do that.
 
Certainly, GRU is not looking for the withholding provisions as a
method to extent our current disputes.  We only want the ability to
continue to withhold those current items under dispute and in case of
billing errors correct them.
 
As to the issue of the $ 10 million, I was reluctant bringing up details
in the current venue.  However, it appeared that you didn't
understand the significance of the item as it related to the arbitration.
 I feel that it is connected and I don't see it as a sales allowance as
much as I see it as a final settlement on the arbitration.
 
In summary, I'd like to speak with my attorneys on options
surrounding the $ 7 mm and the withholding issues.
 
If GREC will not acquiesce on the $ 10 million final settlement,
GRU will be forced to keep the arbitration going and not place a
pause on the proceedings.
 
 
 
Ed B


Sent from my iPad


On Mar 16, 2017, at 12:04 PM, Jim Gordon
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<jgordon@emienergy.com> wrote:


Ed,
  We have reviewed your latest response and although
we simply disagree with your claims on Available
Energy payments, I do not believe it would  be fruitful
or constructive to debate that point here…if we are
unable to conclude a deal, GRU will have retained all of
its rights and your claims would be ultimately decided
by a legal process that is underway.
Let me explain to you how our Board looks at this –
they are willing to transact at the price/terms we sent to
you in our last MOU draft, and your ask of an
additional $10 mm payment, which is effectively an ask
for a purchase price reduction doesn’t work for my
Board.
Your ask that you keep the ability to continue to
withhold payments from us under the PPA basically
gives you a blank check. In your construct, you could
withhold millions of dollars more between now and
Closing and try and have us eat that additional cost…we
don’t think that is reasonable or workable.
   
  My Board is beginning to wonder if you feel
conflicted, in that, you are not sure if you want to
transact a fair and durable deal or if you just want to
maintain and exercise undue leverage that is destined to
ultimately unravel your acquisition of the GREC
facility. It is imperative that, if both of us are going to
commit the significant time and resources required for
this transaction that it be in a constructive climate.
Again, if the the transaction does not close, neither of us
will have given up any of our rights under the PPA and
we will then return to litigation. Those  are the
conditions that will ultimately ensure the significant
benefits you have identified through a GREC acquisition
will accrue to the Citizens of Gainesville and the region.
  Let me know if you want to move forward under the
MOU that we provided to you yesterday.
Sincerely, 
Jim
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From: Orlando, Annie
To: Bielarski, Edward J
Cc: Citycomm; Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: Re: GREC negotiations update
Date: Thursday, March 16, 2017 11:06:48 AM


Hi Ed,


Especially since this will be going to the City Commission today, please send us the
latest MOU that you signed ASAP.


Thanks,
Annie


Sent from my iPad


On Mar 16, 2017, at 9:51 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Mayor, Commissioners and UAB members,
 
At yesterday’s UAB meeting I presented a timeline of negotiations between GREC and


GRU since delivering a draft MOU on February 17th.  I believe the discussion was
informative to both the UAB and the viewing public.  It was also helpful to me to better
understand how GRU may better communicate the issues surrounding the purchase
process.
 
Since that presentation there have been another series of communications between
Mr. Gordon and I, in which we are narrowing our differences.  Therefore, I have
updated yesterday’s presentation for last night’s movement and made it an
attachment to this communication.  At this point, as compared with the first offer GRU
has “put on the plate” here’s where we currently stand:
 
                                                                First Offer                           GREC Counter                   Latest
Offer
Type of Sale                                       Asset                                     Entity                                    Asset
Price                                                      $ 750 mm                             $ 750 mm                             $ 750
mm
Interest cap                                        3.75%                                    4.11%                                    3.61%
Exclusivity                                          10 months                           3 months                             4
months
Public Records                                  Indemnify GRU                 Limited                                
Indemnify GRU
Reservation of rights                     All rights under PPA        No withholding                 All
rights under PPA
Abiding Law                                       Florida                                  New York                            Florida
Expiration of offer                                          N/A                                        3/25                                      
4/21
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Arbitration                                         Continuation                      Continuation                      Settle
@ ~ $ 17 mm
 
Mr. Gordon has not yet to agree to my latest offer, although prior to my latest offer he
had proposed allowing GRU to retain the $ 7.2 mm in currently withheld monies, in
exchange for no further withholding of monies under the PPA and no final settlement
of the approximately $ 10 million GRU claims it is owed for the reporting of Available
Energy.
 
As a result I have signed the latest offer this morning and forwarded it to Mr. Gordon
as a sign of my seriousness with this proposal.
 
Given the significance of these events, I have asked Robin to ask for an agenda
modification in order to update the City Commission.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


<GREC_GRU_History_3-16-17_v3.ppt>








From: Brown, Thomas R
To: Bielarski, Edward J; Locke, Justin M
Subject: Latest version of MOU - AL Morales
Date: Monday, March 20, 2017 4:13:28 PM


Ed,


It looks like the latest draft would prohibit our interpretation of available energy being used to withhold
payments. Ie contract versus NERC Gads.


Tom


Sent from my iPhone
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From: Cottle, Lisa A.
To: Bielarski, Edward J
Cc: Waratuke, Elizabeth A.; "Jbirenbaum@winston.com"
Subject: RE: Draft MOU
Date: Monday, February 20, 2017 11:00:47 AM
Attachments: gru-mou_(8598308)_(5).docx


redline-gru-mou - 8598308_5 (2-20-17)_(8806718)_(1).pdf


I added that to the draft as shown in the attached redline.  I had a question about the MOU.  Will it be
approved by the Commission before or after execution?  Right now the draft MOU contemplates that you
would sign the MOU, and then, after execution, the MOU would become a public record that would be
discussed at Commission meetings.  Do we need to modify that order to say that the MOU will be
discussed and approved before GRU signs it?


Lisa


-----Original Message-----
From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
Sent: Saturday, February 18, 2017 8:19 AM
To: Cottle, Lisa A. <LCottle@winston.com>
Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>; Birenbaum, Jonathan
<JBirenbaum@winston.com>
Subject: Re: Draft MOU


I think we need to add that the definitive agreement reached will be subject to disclosure to the public
and will be discussed in a public forum with it being subject to commission approval


Sent from my iPad


On Feb 17, 2017, at 5:29 PM, Cottle, Lisa A. <LCottle@winston.com<mailto:LCottle@winston.com>>
wrote:


Communicated in connection with confidential settlement negotiations:


Ed and Liz,


Attached is a revised draft of the MOU, with the changes we discussed today.  Also attached is a redline
showing changes to the draft sent yesterday.  We are happy to discuss at your convenience.  I will be
out of town next week (Feb 20-24) but I will be available to take calls and make further revisions.  It
just might take a little longer for me to respond to emails and phone calls.


Have a good weekend.


Best regards,
Lisa


From: Cottle, Lisa A.
Sent: Thursday, February 16, 2017 11:24 AM
To: Bielarski, Edward J (BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>)
<BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>; Waratuke, Elizabeth A.
<waratukeea@cityofgainesville.org<mailto:waratukeea@cityofgainesville.org>>
Subject: Draft MOU


Communicated in connection with confidential settlement negotiations:


Ed and Liz,
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W&S Draft dated February 20, 2017


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, d/b/a/ Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of the confidential discussions of the Parties in respect of the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  The Parties intend to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  This Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, the Parties intend to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.


2. Price.  The purchase price and terms of payment will be as agreed by the Parties, although the Parties currently anticipate that the purchase price will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at the closing of the Transaction (“Closing”).  Should the interest rate assumed in the Purchase Price exceed the rate specified above, the Parties agree that the Purchase Price will be reduced proportionately.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU.  The Parties will use best efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten (10) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Confidentiality.  The Parties agree that this Memorandum, once executed by both Parties, will be a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”), and will not be designated as confidential under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ negotiations and discussions regarding the Transaction, and all associated documents, information, and communications, shall be treated as confidential information that is subject to the NDA.  The Parties also confirm that the definitive agreement for the Transaction, once executed by both Parties, will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.


7. Dispute and PPA.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  The Parties intend to terminate the PPA concurrently with the Closing.


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed by authorized representatives of GRU and GREC.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


By:						
Name:						
Title:						


For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC


By:						
Name:						
Title:						
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W&S Draft dated February 17,20, 2017



MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY



This MEMORANDUM OF UNDERSTANDING REGARDING
GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as
of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, d/b/a/
Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC
(“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal
elements of the confidential discussions of the Parties in respect of the proposed purchase by
GRU and sale by GREC of that certain biomass electricity generating facility that is owned by
GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable
Energy Center (the “Facility”).  The Parties intend to cooperate in good faith to negotiate a
definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all
related assets, as identified in such agreement (the “Transaction”).  This Memorandum
constitutes a statement of mutual interest and does not result in any legally binding obligations,
except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the
foregoing, the Parties intend to negotiate a mutually acceptable definitive agreement for the
Transaction that includes the following terms:



Purchase and Sale.  The Transaction will provide for the sale and1.
conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of
the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary
for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be
identified and agreed to by the Parties in the definitive agreement, subject to obtaining any
required third party approvals and consents.



Price.  The purchase price and terms of payment will be as agreed by the2.
Parties, although the Parties currently anticipate that the purchase price will be seven hundred
fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility
system revenue bonds issued by the City of Gainesville, Florida with an interest rate not to
exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at
the closing of the Transaction (“Closing”).  Should the interest rate assumed in the Purchase
Price exceed the rate specified above, the Parties agree that the Purchase Price will be reduced
proportionately.



Negotiation.  The Transaction will be subject to the negotiation and3.
execution of a definitive agreement and associated legal documents.  Negotiations will begin
with a proposed asset purchase agreement supplied by GRU.  The Parties will use best efforts to
complete negotiations and agree upon a definitive agreement for execution not later than four (4)
months after the Execution Date, and to achieve Closing not later than seven (7) months after the
Execution Date.



Diligence.  The Transaction will be subject to the satisfactory completion4.
by GRU of customary due diligence.  Effective as of the Execution Date and subject to the
provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of
the diligence process to facilitate timely access for GRU and its representatives to the Facility
and other Assets, and to the books and records of GREC and the third party operator of the
Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require
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that representatives of GREC be present in any meetings that representatives of GRU may have
with the Facility operator or other third parties.



Exclusivity.  Until ten (10) months after the Execution Date, or such later5.
date as may be specified in a definitive agreement executed by the Parties (the “Expiration
Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility
and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will,
directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any
Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited)
or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person
or entity (other than GRU) relating to the possible acquisition of or investment in any or all of
GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly
notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their
behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC,
the Facility or any Assets (or enter into any other transaction that is substantially similar to, or
that would preclude, the Transaction), and the terms and conditions of any such offer or
expression of interest.



Confidentiality.  The Parties agree that this Memorandum, once executed6.
by both Parties, will be a public record that will be disclosed to the public and discussed during
public meetings of the Gainesville City Commission (“Commission”), and will not be designated
as confidential under the Confidentiality and Nondisclosure Agreement executed by GRU as of
November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties
each acknowledge and confirm their obligations under the NDA, and further expressly confirm
that the Parties’ negotiations and discussions regarding the Transaction, and all associated
documents, information, and communications, shall be treated as confidential information that is
subject to the NDA.  The Parties also confirm that the definitive agreement for the Transaction,
once executed by both Parties, will be subject to Commission approval, and will be a public
record that will be disclosed to the public and discussed during public Commission meetings.



Dispute and PPA.  The Parties are engaged in an arbitral proceeding7.
conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA
Case No. 01-16-0000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims
asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply
of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired Power
Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing
shall occur, the Parties intend that the Closing would settle and resolve all claims and
counterclaims in the Dispute without any payments owed from either Party to the other, except
such payments as shall be made in respect of the Transaction at the Closing, and the Parties
would execute the appropriate documents to effectuate the agreed upon settlement and release.
The Parties intend to terminate the PPA concurrently with the Closing.



Reservation of Rights.  The Parties’ execution of this Memorandum and8.
their negotiation of the Transaction and associated discussions and communications constitute
negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408,
and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights
and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party
enters into this Memorandum and engages in negotiations and activities in connection with the
Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness
of a potential settlement as a result of the Closing as contemplated by Section 7 above.
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Miscellaneous.  This Memorandum shall be governed by, and construed in9.
accordance with, the law of the State of Florida.  This Memorandum shall be executed by
authorized representatives of GRU and GREC.  The Sections of this Memorandum that are
binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall
inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This
Memorandum may be executed by facsimile or by documents sent in PDF via email and in any
number of counterparts, all of which together shall constitute a single instrument and shall be
considered an original for all purposes.  It shall not be necessary that any counterpart be signed
by each Party so long as each Party shall sign at least one counterpart.



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be
executed by their respective, duly authorized representatives as of the Execution Date.



THE CITY OF GAINESVILLE, FLORIDA,
D/B/A/ GAINESVILLE REGIONAL
UTILITIES



By:
Name:
Title:



For GRU:  Approved as to form and legality:



By:
Name:
Title:



GAINESVILLE RENEWABLE ENERGY
CENTER, LLC



By:
Name:
Title:
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Attached is a draft MOU concerning a potential purchase of the GREC facility.  I look forward to your
comments. Liz, please let me know if we missed anything in the reservation of rights language in
Section 9.  Thank you.


Best,
Lisa


Lisa A. Cottle


Partner


Winston & Strawn LLP
101 California Street
San Francisco, CA 94111-5840


D: +1 (415) 591-1579


F: +1 (415) 591-1400


Bio<http://www.winston.com/en/who-we-are/attorneys/cottle-lisa-a.html> |
VCard<http://www.winston.com/vcards/598.vcf> | Email<mailto:lcottle@winston.com> |
winston.com<http://www.winston.com>
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________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.
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From: Baxley, Robin L.
To: Bielarski, Edward J
Cc: Crawford, Margaret A
Subject: FW: City Attorney Agenda Items for February 16, 2017 City Commission Meeting
Date: Tuesday, February 07, 2017 9:56:50 AM


FYI  only – The Norton Rose item is being moved from consent to the regular agenda
for the Feb. 16th Commission meeting.
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
From: Murnahan, Alice F. 
Sent: Tuesday, February 07, 2017 9:49 AM
To: Williams, Sharon D.; Harris, Helen J.; Baxley, Robin L.; Lynch, Zanorfa B.
Cc: dg_legal_staff; Shalley, Nicolle M.; Strother, Rita K
Subject: RE: City Attorney Agenda Items for February 16, 2017 City Commission Meeting
 
Please move 160711 from the CONSENT to the REGULAR Agenda – Per City Commission request on
2/5/2017.
 
Please add under the REGULAR AGENDA the following agenda item:
160738  PROPOSED SETTLEMENT AGREEMENT TO RESOLVE LAWSUIT BY ALACHUA COUNTY


CONCERNING REVERTER CLAUSE IN DEED FOR ORIGINAL RTS PROPERTY LOCATED AT 100 SE 10TH


AVENUE (B) (Backup to follow later)
 
Alice F. Murnahan
Sr. Legal Assistant for
Nicolle M. Shalley, City Attorney
(352) 334-5011
 
Under Florida Law, e-mail addresses are public records.  If you do not want your e-mail address
released to a public records request, do not send electronic e-mail to this entity.  Instead, contact
this office by phone or in writing.
 


From: Murnahan, Alice F. 
Sent: Tuesday, February 07, 2017 7:58 AM
To: Williams, Sharon D.; Harris, Helen J.; Baxley, Robin L.; Lynch, Zanorfa B.
Cc: dg_legal_staff; Shalley, Nicolle M.; Strother, Rita K
Subject: RE: City Attorney Agenda Items for February 16, 2017 City Commission Meeting
 
Please add under the Consent Agenda, the following items:
160716  TYRIS MILLER VS. ABRAM SERVANCE AND CITY OF GAINESVILLE; EIGHTH JUDICIAL CIRCUIT,
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CASE NO. 2017-CA-118 (B)
160717  EDDIE WESLEY VS. ABRAM SERVANCE AND CITY OF GAINESVILLE; EIGHTH JUDICIAL CIRCUIT,
CASE NO. 2017-CA-119 (B)
 
Alice F. Murnahan
Sr. Legal Assistant for
Nicolle M. Shalley, City Attorney
(352) 334-5011
 
Under Florida Law, e-mail addresses are public records.  If you do not want your e-mail address
released to a public records request, do not send electronic e-mail to this entity.  Instead, contact
this office by phone or in writing.
 


From: Murnahan, Alice F. 
Sent: Monday, February 06, 2017 9:51 AM
To: Williams, Sharon D.; Harris, Helen J.; Baxley, Robin L.; Lynch, Zanorfa B.
Cc: dg_legal_staff; Shalley, Nicolle M.; Strother, Rita K
Subject: RE: City Attorney Agenda Items for February 16, 2017 City Commission Meeting
 
CONSENT
160711  Retention of Norton Rose Fulbright to Advise the City in the Review of Legal Issues
Associated with a Potential Purchase or Other Beneficial Transaction Involving the Gainesville
Renewable Energy Center Facility (Continued from February 2, to February 16, 2016)
 
FIRST READING
150694  BLUES CREEK PLANNED DEVELOPMENT AMENDMENT (B)
 
SECOND READING
160216  VOLUNTARY ANNEXATION – 100 ACRES OF PROPERTY SOUTHWEST OF THE CURRENT CITY
BOUNDARY (B)
160580  APPENDIX A – SCHEDULE OF FEES, RATES AND CHARGES, UNIVERSITY OF FLORIDA WATER
SERVICE RATES (B)
 
 
Alice F. Murnahan
Sr. Legal Assistant for
Nicolle M. Shalley, City Attorney
(352) 334-5011
 
Under Florida Law, e-mail addresses are public records.  If you do not want your e-mail address
released to a public records request, do not send electronic e-mail to this entity.  Instead, contact
this office by phone or in writing.
 
 








From: Mccarty, Rich
To: Bielarski, Edward J; Cottle, Lisa A.; Shalley, Nicolle M.; Hinton, Paula W.
Cc: Mccarty, Rich
Subject: RE: Draft MOU - v2
Date: Friday, March 03, 2017 4:03:38 PM
Attachments: mou re purchase of biomass facility - v2.docx


Ed,


I'm with you now.  Please see the attached revision re section 7--I discussed it with Lisa and she is fine
with it.


Rich


Rich McCarty
Associate                    
Winston & Strawn LLP
T: +1 (713) 651-2600
D: +1 (713) 651-2640
F: +1 (713) 651-2700
http://www.winston.com


-----Original Message-----
From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
Sent: Friday, March 03, 2017 2:43 PM
To: McCarty, Rich <RMcCarty@winston.com>; Cottle, Lisa A. <LCottle@winston.com>; Shalley, Nicolle
M. <shalleynm@cityofgainesville.org>; Hinton, Paula W. <PHinton@winston.com>
Subject: RE: Draft MOU - v2


Sorry I was talking about the final changes to Section 7 concerning Disputes. 


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: McCarty, Rich [mailto:RMcCarty@winston.com]
Sent: Friday, March 03, 2017 3:25 PM
To: Bielarski, Edward J; Cottle, Lisa A.; Shalley, Nicolle M.; Hinton, Paula W.
Cc: McCarty, Rich
Subject: RE: Draft MOU - v2


Ed,


There has been no agreement on confidentiality regarding the documents produced in the litigation --
we have raised that issue with GREC (see attached), but have not yet heard a response.  However, the
language that we offered is based upon the language that Nicolle had included in the MOU, which we
understand to be the traditional standard for GRU and the City.


Rich


Rich McCarty
Associate                    
Winston & Strawn LLP
T: +1 (713) 651-2600
D: +1 (713) 651-2640
F: +1 (713) 651-2700
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the total interest costrate assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced proportionately by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party may terminate the purchase/sale.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU GREC.  The Parties will use best commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten seven (107) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA. ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two no longer than five (52) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on any claims and counterclaims those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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-----Original Message-----
From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
Sent: Friday, March 03, 2017 2:14 PM
To: Cottle, Lisa A. <LCottle@winston.com>; McCarty, Rich <RMcCarty@winston.com>; Shalley, Nicolle
M. <shalleynm@cityofgainesville.org>; Hinton, Paula W. <PHinton@winston.com>
Subject: RE: Draft MOU - v2


Is there agreement from the lawyers on the wording of the Confidentiality issue yet?


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: Cottle, Lisa A. [mailto:LCottle@winston.com]
Sent: Friday, March 03, 2017 11:21 AM
To: McCarty, Rich; Shalley, Nicolle M.; Hinton, Paula W.
Cc: Bielarski, Edward J
Subject: RE: Draft MOU - v2


I don't have the newest version, but my understanding was the same as Nicolle describes below.  The
stay we agreed to so far is just to get to an MOU.  I don't think you need to address that short stay in
the MOU at all.  I'm happy to review the MOU if someone sends it to me.  I only have the version that
we worked on last week.  For some reason it did not come through with Paula's email earlier today.


Lisa


-----Original Message-----
From: McCarty, Rich
Sent: Friday, March 03, 2017 8:08 AM
To: Shalley, Nicolle M. <shalleynm@cityofgainesville.org>; Hinton, Paula W. <PHinton@winston.com>
Cc: Bielarski, Edward J <BielarskiEJ@gru.com>; Cottle, Lisa A. <LCottle@winston.com>; McCarty, Rich
<RMcCarty@winston.com>
Subject: RE: Draft MOU - v2


Nicolle,


I tried giving you a call in regards to your email.  I am available to discuss what was agreed to if I can
help dispel any confusion.  My direct line is 713.651.2640.


Rich


Rich McCarty
Associate                    
Winston & Strawn LLP
T: +1 (713) 651-2600
D: +1 (713) 651-2640
F: +1 (713) 651-2700
http://www.winston.com


-----Original Message-----
From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Friday, March 03, 2017 9:28 AM
To: Hinton, Paula W. <PHinton@winston.com>
Cc: Bielarski, Edward J <BielarskiEJ@gru.com>; McCarty, Rich <RMcCarty@winston.com>; Cottle, Lisa
A. <LCottle@winston.com>
Subject: Re: Draft MOU - v2
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Hello all - I think there is some confusion (which may be solely on my end?) - but my understanding is
that what Paula worked on is a brief, very limited scope stay to allow the parties to get to a signed
MOU. In contrast, the language in the draft MOU (which won't become effective until CCOM approval) is
intended to allow a longer, broader stay of non-SJ matters to allow the parties to get to a signed
agreement.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (office phone)


On Mar 3, 2017, at 9:15 AM, Hinton, Paula W.
<PHinton@winston.com<mailto:PHinton@winston.com>> wrote:


Okay, got it open.  It should say that the only items stayed are the “conduct of depositions and the
expert report deadlines if and when approval of the MOU is obtained from the Commission and the
Advisory Board”.


There are applications for subpoenas pending too that are not technically motions so we want to say
what is stayed….thanks all..copying Rich here too who worked with me on the language with Phelan.


Paula W. Hinton


Partner


T: +1 (713) 651-2600


D: (713) 651-2663


M: (713) 504-6530


M: (832) 202-8648
F: (713) 651-2700


www.winston.com<http://www.winston.com/>


<image003.jpg>


From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org]
Sent: Thursday, March 02, 2017 6:31 PM
To: Bielarski, Edward J <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
Cc: Hinton, Paula W. <PHinton@winston.com<mailto:PHinton@winston.com>>
Subject: Draft MOU - v2


Hello Ed – Per our discussion.  After Paula has reviewed Section 7, feel free to transmit.  Remember to
include the City Commission on your transmittal email to GREC, as that seemed to be their direction
today.


Hello Paula – Please review Section 7 to confirm whether it is consistent with our earlier discussion, if
not, please revise accordingly.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)


Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
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request, do not send email to this office.  Instead, contact this office by phone.


NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited.  If you have received
this email in error, please immediately reply to the sender, then delete the email.  Thank you.


________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.








From: Beaulieu, David E
To: Bielarski, Edward J
Subject: Strategic Plan - Ten suggested metrics
Date: Monday, March 20, 2017 11:36:33 AM


Hi Ed, Although I don’t have an area per se, I think that the following metrics are worthy of
Corporate Strategic Plan consideration:
 


1.        Safety.  Typically a measure such as zero recordable medical incidents.
2.        Customer Satisfaction Rating.  Re-engage in a periodic customer satisfaction survey effort.


Establish a goal and strive for continuous improvement.  Information realized though the
FMPA Community Solar initiative illustrated several areas in which we are not performing
well.  (Presentation to follow).


3.        Electric Energy Costs.  A performance goal exists and considerable effort is being realized to
close the gap (GREC purchase, IRP completion, etc.)


4.        Financial.  Adopt goals based on performance bands for both O&M and Capital budgets. 
Can be boiled down further to annual costs per customer.     


5.        IT Systems Integration.  The performance goal needs to be sharpened.  Considerable effort
is being realized to close the gap (SAP, AMI, etc.)  Need to measure our progress.  


6.        Employee Investment (Part A).  Establish a goal to provide effective training focused on
newly appointed or potential managers.  Needful to prepare the next generation of leaders,
a business sustainability strategy.  Similar programs are run by APPA and/or NRECA to
accelerate the development of its managers.  We have completed credible work with regard
to our supervisors and craft workers and should build on those successes.


7.       Employee Investment (Part B).  Establish a goal to re-establish and realize a market –based
compensation philosophy for employees.  This is a  critical business sustainability strategy
that must be satisfied.


8.       Systems Reliability.  Although traditionally scored high by our customers, goals associated
with systems reliability are necessary to ensure balance.


9.       Communication (Part A): GRU’s Vision.  Discussion started, establish goal to resolve by time
certain.  This initiative will help to ensure that all are crystal clear of our direction.


10.    Communication (Part B): GRU’s Mission.  Discussion started, establish goal resolve by time
certain.  This initiative will help to ensure that all are crystal clear of our purpose.  


 
I apologize for the delay in providing my thoughts to you.  I trust that you will find my perspective to
be of interest!  Dave
 


From: Bielarski, Edward J 
Sent: Friday, March 03, 2017 11:04 AM
To: DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: Update on Strategic Plan
 
Folks,
 
Its Friday and I hope all of you have some great plans to enjoy a great Florida weekend.  Before you
all drift away I wanted to update you all on the status of HCP and our strategic planning session last
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week.  HCP told me that the “group response was outstanding”.  The session really allowed them to
better understand our management dynamic and the hurdles we face and the opportunities we can
explore.
 
Over the next several weeks HCP will be developing the framework for a GRU strategic plan. 
Visioning will be a core concept and it will be incumbent for me and the rest of the executive team
to “paint a picture” for the rest of the leadership team, so that specific goals and objectives can be
developed under that framework.  Personally, I’d like to have a core set of organizational metrics
(things as simple as a meeting budget, or overall rate goals) in addition to individual department
metrics (I like to use Customer Services customer wait time metric). 
 
I believe this process will allow folks to better understand the philosophy of “continual
improvement” through a clear set of specific, reachable goals.  To that end, I’d like to ask each one
of you to think of a spectrum of ten (10) “measureables” or metrics for your area.  Once we agree
on the strategic plan, we will prioritize the top 5 of these metrics which support that strategic plan
and your individual goals. I will say that in all cases, every department will have a budget metric.  I


would like to have that list from each leadership team member by March 17th.  If you have any
questions please feel free to contact me.
 
One last thing:  It is employee appreciation day.  I’ve offered a general acknowledgement to GRU
employees of this today.  I also want to offer my heartfelt appreciation of all that the executive and
leadership team do to support me everyday. From doing the legwork and answering questions
posed to me from commissioners, to delivering presentations which make very complicated work
easy to understand, to serving the community in ways that make all of us proud to be GRU
employees I say thank you, thank you all very much.
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Andrew Caplan
To: Bielarski, Edward J
Subject: Re: Blueprint to a Buyout
Date: Saturday, February 25, 2017 8:27:42 PM


Thanks Ed. I'll write up something more detailed on Monday once I'm in the office
and I'll use much of the information you mention in the attachment.


I appreciate the email,


Andrew


On Sat, Feb 25, 2017 at 7:47 PM Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
FYI,  I sent to the commission so it's a public document and it will put more meat
on the bone of your understanding of what we are trying to accomplish.


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
Date: February 25, 2017 at 1:57:22 PM EST
To: citycomm
<citycomm@ci.gainesville.fl.us<mailto:citycomm@ci.gainesville.fl.us>>
Cc: DL_Utility Advisory Board <UAB@gru.com<mailto:UAB@gru.com>>,
DL_GRU_ExecutiveTeam
<ExecutiveTeam@gru.com<mailto:ExecutiveTeam@gru.com>>,
DL_GRU_LeadershipTeam
<LeadershipTeam@gru.com<mailto:LeadershipTeam@gru.com>>
Subject: Blueprint to a Buyout


Mayor, City Commissioners and UAB members,


Given the fact that there is now a very public discussion over a yet-to-be executed
MOU I felt the responsibility to put together a summary from my perspective on
how we got to the position of delivering the draft MOU to GREC.  I think its
important for you all to have the same information to the level of detail so that
you don’t have to recollect our conversations or be unaware of the process.


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


This message may contain confidential and/or privileged information. If you are not the intended recipient or authorized to receive this
for the intended recipient, you must not use, copy, disclose or take any action based on this message or any information herein. If you
have received this message in error, please advise the sender immediately by sending a reply e-mail and delete this message. Thank
you for your cooperation.



mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=andrewcaplan

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:BielarskiEJ@gru.com

mailto:BielarskiEJ@gru.com

mailto:BielarskiEJ@gru.com

mailto:citycomm@ci.gainesville.fl.us

mailto:citycomm@ci.gainesville.fl.us

mailto:UAB@gru.com

mailto:UAB@gru.com

mailto:ExecutiveTeam@gru.com

mailto:ExecutiveTeam@gru.com

mailto:LeadershipTeam@gru.com

mailto:LeadershipTeam@gru.com






From: Bielarski, Edward J
To: Cottle, Lisa A.
Cc: Shalley, Nicolle M.
Subject: Re: Draft MOU
Date: Monday, February 20, 2017 7:41:52 PM


Folks,


I wish to continue the arbitration through closing of the deal at this point.  I think
it's important to continue parallel paths at this point.


Ed B


Sent from my iPad


On Feb 20, 2017, at 7:10 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:


Nicolle,
 
Thank you for these changes and for clarifying the process.  Regarding
your question about the effect of signing this on the pending arbitration,
we intended for now that there would be no stay, but we can discuss that
further.  A stay at this point would require an extension of the hearing
dates, given the timing.  Attached are a few edits for your consideration. 
And I will bill my time to the general matters retention.  Please let me
know if I can do anything further to assist.
 
Best regards,
Lisa
 
From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org] 
Sent: Monday, February 20, 2017 3:29 PM
To: Cottle, Lisa A. <LCottle@winston.com>; Bielarski, Edward J <BielarskiEJ@gru.com>
Subject: Draft MOU
 
Hello Ed and Lisa –
 


Attached are my questions/revisions (in track changes format) to the February 20th


draft.  I am available to discuss should either of you have questions.  Most importantly,
these drafts are public records and my understanding from Ed is that this MOU initially
serves to put GRU management’s basic terms of offer into writing for submission to
GREC.  If GREC agrees, they will execute and Ed will take to the Utility Advisory Board
and City Commission.  The MOU is not reducing the confidential discussions (held
under the NDA) to writing.  It is simply one side (GRU) trying to get an offer “on the
table” to see if there is real interest in continuing to the next step.    You will see I
inserted a great deal of public records language, that is because we want both sides to



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:lcottle@winston.com

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=smithnm

mailto:LCottle@winston.com

mailto:shalleynm@cityofgainesville.org

mailto:LCottle@winston.com

mailto:BielarskiEJ@gru.com





understand clearly how this will work if a deal moves forward  -- neither Ed nor I desire
(nor do we believe the UAB or CCOM would tolerate) bringing forward largely redacted
documents to the public meetings.  However, we understand some specific information
may be exempt under the public records law and the party providing it should have the
opportunity to protect it.     
 
I understand that while I was on vacation last week, Ed desired to move forward with
drafting this MOU and called upon Lisa under the “general matters” retention that we
have with Winston and Strawn.  Since I am back, I am happy to pick this up and work on
it with Ed and call upon Lisa only as needed.  Lisa, please bill your time on this to the
“general matters” and not to the GREC Arbitration.    Thank you.  
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to
disclosure upon request.  If you do not want your email or email address released in
response to a public records request, do not send email to this office.  Instead, contact
this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to
which it is addressed.  If the reader of this message is not the intended recipient, you
are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited.  If you have received this email in error, please
immediately reply to the sender, then delete the email.  Thank you.  
 


The contents of this message may be privileged and confidential. If this message has been received in error, please
delete it without reading it. Your receipt  of this message is not intended to waive any applicable privilege. Please do
not disseminate this message without the permission of the author. Any tax advice contained in this email was not
intended to be used, and cannot be used, by you (or any other taxpayer) to avoid penalties under applicable tax
laws and regulations.


<MOU - GRU purchase of biomass facility_(8813050)_(1).DOCX>








From: Hinton, Paula W.
To: Shalley, Nicolle M.; Bielarski, Edward J
Cc: Mccarty, Rich; Cottle, Lisa A.
Subject: RE: Draft MOU - v2
Date: Friday, March 03, 2017 9:15:11 AM


Okay, got it open.  It should say that the only items stayed are the “conduct of
depositions and the expert report deadlines if and when approval of the MOU is
obtained from the Commission and the Advisory Board”. 
 
There are applications for subpoenas pending too that are not technically motions so
we want to say what is stayed….thanks all..copying Rich here too who worked with
me on the language with Phelan.
 
Paula W. Hinton
Partner


T: +1 (713) 651-2600


D: (713) 651-2663


M: (713) 504-6530


M: (832) 202-8648


F: (713) 651-2700


www.winston.com


 
From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org] 
Sent: Thursday, March 02, 2017 6:31 PM
To: Bielarski, Edward J <BielarskiEJ@gru.com>
Cc: Hinton, Paula W. <PHinton@winston.com>
Subject: Draft MOU - v2
 
Hello Ed – Per our discussion.  After Paula has reviewed Section 7, feel free to transmit.  Remember
to include the City Commission on your transmittal email to GREC, as that seemed to be their
direction today.  
 
Hello Paula – Please review Section 7 to confirm whether it is consistent with our earlier discussion,
if not, please revise accordingly.
 
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to disclosure upon
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request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.  If you have
received this email in error, please immediately reply to the sender, then delete the email.  Thank
you.  
 


The contents of this message may be privileged and confidential. If this message has been received in error, please delete it without
reading it. Your receipt  of this message is not intended to waive any applicable privilege. Please do not disseminate this message
without the permission of the author. Any tax advice contained in this email was not intended to be used, and cannot be used, by you
(or any other taxpayer) to avoid penalties under applicable tax laws and regulations.








From: Baysinger, Gary L
To: Brown, Thomas R
Cc: Bielarski, Edward J; Beaulieu, David E; Mathews, James J
Subject: RE: 100W MV Downtown Replacements
Date: Wednesday, January 18, 2017 5:28:54 PM


Tom,
No the city is providing an account number for us to charge all installation costs for the replacement of
the poles and light's downtown because of the sense of urgency (failing lights / fiberglass poles & no
parts). Also we will apply the previous rates to the new lights with an MOU until new rates for LED's are
agreed upon by City / GRU and Commission. Dave has resent the proposed rates to them for the
downtown Acorn 100 Watt lights minus the pole installation and I see this as option #2 from the cities
white paper. They also stated and we agreed that GRU should take back ownership of the currently
installed lights behind the meters. This will require us to develop rates for those existing fixtures as well.
I stated to Teresa we want to continue to build a relationship with them as our customer however we
cannot lose money and she agreed. Dave is drafting our response to the city white paper to assure all
the facts are stated and we proceed to commission with a unified message.


Let's discuss tomorrow or when you have a minute.
Thank You,
Gary


-----Original Message-----
From: Brown, Thomas R
Sent: Wednesday, January 18, 2017 3:44 PM
To: Baysinger, Gary L
Cc: Bielarski, Edward J; Beaulieu, David E
Subject: Re: 100W MV Downtown Replacements


Thanks Gary,


Is Stephan suggesting GRU should replace the existing obsolete light fixtures and poles with new
equipment that is LEDs at the existing billing rates? 
Where did Dave B come in rate wise when doing a  whole fixture and pole changeout?  I know with just
a fixture head replacement of an equivalent wattage, there was a proposed rate decrease.
Which option on the cities white paper did this option mirror if any?


That stated.  Downtown lights need to be upgraded and glad we are teaching a position to move
forward.


Tom Brown
Sent from my iPhone


> On Jan 18, 2017, at 3:17 PM, Baysinger, Gary L <BaysingerGL@gru.com> wrote:
>
> FYI
>
> From: Broadus, Stefan M.
> Sent: Wednesday, January 18, 2017 3:07 PM
> To: Mathews, James J
> Cc: Scott, Teresa A.; Baysinger, Gary L; Sparks, David W; Beaulieu, David E
> Subject: 100W MV Downtown Replacements
>
> Hey Jim,
>
> Thanks for the productive meeting this morning. As we discussed, attached is a map and list of the
100W Mercury Vapor pedestrian light fixtures downtown. There are a total of 88 and all showed as
being on fiberglass poles. There should be enough funding in the downtown lighting capital account to
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cover the replacement 3000K LED luminaires and concrete poles. Let me know of a schedule once you
gather more information. I would like to be able to communicate this to some interested parties. The
City would like to proceed immediately.
>
> The City would prefer an MOU that maintains the existing MV rental rate for these fixtures until a
more formal rate is agreed upon by the City Commission at which point a lump sum corrective credit
could be applied to the light bill. A similar credit was applied recently when a billing inconsistency was
discovered.
>
> Thanks,
> Stefan
>
> Stefan Broadus, PE
> Project Engineer IV
> Public Works - City of Gainesville
> (352) 393-8406
>
> <100MV Replacements.pdf>
> <MV100 List.xlsx>








From: Cottle, Lisa A.
To: Bielarski, Edward J
Subject: RE: Withholding issue
Date: Friday, March 17, 2017 8:57:37 PM
Attachments: mou - gru purchase of biomass facility_(8813050)_(4).docx


Ed, attached is draft language for your consideration.   Feel free to call me at 415-283-5538 over the
weekend.  Or email me if you want me to call you.


Lisa


-----Original Message-----
From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
Sent: Friday, March 17, 2017 7:54 AM
To: Cottle, Lisa A. <LCottle@winston.com>
Subject: RE: Withholding issue


Lisa,


I'd appreciate a draft of some language concerning this before Monday if you would.  I don't want to
wait until Monday to think about this stuff.  I'll consult with Nicole, but I need to think about options
and language.  I've attached the latest MOU I sent to Jim.


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: Shalley, Nicolle M.
Sent: Friday, March 17, 2017 9:20 AM
To: Bielarski, Edward J
Cc: Lisa A. Cottle
Subject: Re: Withholding issue


Hi Ed - I'm taking today and this weekend off, as my son is in town for Spring Break, but I'm still giving
this some thought and will work on language on Monday.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (office phone)


> On Mar 17, 2017, at 12:54 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> Nicole/Lisa,
>
> I think the solution to the provision whereby GREC will allow GRU to retain the $ 7.1 mm as of the
closing, not not allow withholding during the interim and GRU's position that we are allowed to withhold
and retain the balance withheld as of closing along with the $ 10 mm payment for misreporting of
Available Energy is this:
>
> Allow GRU is continue to withhold based on i) no retroactive application of claims within the Dispute,
ii) the concept of claims within the Dispute in which funds have already been withheld and iii) math
type errors in billings.
>
> Cap the level to which GREC will allow the withholdings as of the time of closing to be retained at $
10 million (or whatever appropriate amount) Obviously, GRU will be allowed to make claims to whatever



mailto:lcottle@winston.com

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:BielarskiEJ@gru.com



Marked v. GRU Rev 67


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at cClosing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before  Closing), GRU may terminate the Transactionpurchase/sale and cease negotiations thereof. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA.  This Memorandum operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall include the following provisions:  provide (a)  a further stay of the Dispute until Closing or termination, (b)  that at Closing, GRU shall retains all sums of money  that it has or will have withheld as of the Closingto date and that are the subject of the Dispute; provided that GRU will agree not to withhold additional amounts after the Execution Date other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA, where such withholding is based on either (i) one or more of GRU’s claims or counterclaims that are the subject of the Dispute (consistent with GRU’s prior practice), or (ii) any calculation error that may appear in such invoices; provided, further than the total amount to be retained by GRU at Closing shall not exceed ten million ($10,000,000) in the aggregate (“Retention Cap”), and GRU shall refund any amounts withheld in excess of the Retention Cap to GREC at the Closing; (c) occurrence of the Closing and performance of all obligations and payment of the amounts to be paid and retained in accordance with the definitive agreement shall operate as a c) that at Closing, GREC shall provide a ten million dollar ($10,000,000) credit to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute;, and (d)  that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the Pparties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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level under the PPA during that time, but the recovery as of the time of a Closing would be limited to $
10 million (or whatever appropriate amount).  This means that GREC would not have to make a payout
or have a credit on the purchase price at closing.  It also means that GRU would not be forfeiting its
rights under the PPA. It also means that the settlement would be capped.
>
> Thoughts?
>
>
> Sent from my iPad


________________________________
The contents of this message may be privileged and confidential. If this message has been received in
error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.








From: Bielarski, Edward J
To: Jim Gordon
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Signed MOU
Date: Thursday, March 16, 2017 10:03:25 AM
Attachments: mou grec .pdf


Jim,
 
I had wanted to forward you a copy of a signed MOU in last night’s communication.  I failed to
attach it to the e-mail.  Please find it attached.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY



This MEMORANDUM OF UNDERSTANDING REGARDING
GAINESVILLE RENEWABLE ENERGY CENTER FACILITY ("Memorandum") dated as
of March | 1,2017 ("Execution !gle") between the City of Gainesville, Florida, a municipal
corporation, illbla Gainesville Regional Utilities ("GBU") and Gainesville Renewable
Enerry Center, LLC, a I)elaware limited liability company (*GREC" and collectively with
GRU, the "PA{ieg" and each, a "Party") sets forth the principal elements of an offer from GRU
for the proposed purchase by GRU and sale by GREC of that certain biomass electricity
generating facility that is owned by GREC, located in the City of Gainesville, Florida, and
known as the Gainesville Renewable Energy Center (the "Facilitv"). If executed by both parties,
this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive
agreement providing for the purchase by GRU and sale by GREC of the Facility and all related
assets, as identified in such agreement (the "Transaction"). If executed by both parties, this
Memorandum constitutes a statement of mutual interest and does not result in any legally
binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the
Parties. Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive
agreement for the Transaction that includes the following terms:



1. Purchase and Sale. The Transaction will provide for the sale and
conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of
the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary
for the ownership, operation or maintenance of the Facility (collectivelyo "Assets"), to be
identified and agreed to by the Parties in the definitive agreement, subject to obtaining any
required third party approvals and consents. That certain Power Purchase Agreement for the
Supply of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired
Power Production Facility between GRU and GREC dated Apil29, 2009, together with its
related amendments, shall be terminated at Closing of the Transaction ("Closing.")



2. Price. The purchase price and terms of payment will be seven hundred
fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility
system revenue bonds issued by the City of Gainesville, Florida ("Pulgh4sg Price"), which will
be paid in cash at Closing. Should the 30-year U.S. Treasury increase by more than 50 basis
points (measured as the difference between the rate on the Execution Date and the rate on the
day that is five days before Closing), GRU may terminate the purchase/sale.



3. Neeotiation.
execution of a definitive asreement



Transaction will be subject to the negotiation and
associated legal documents. Negotiations will begin



with a proposed asset purchase agreement supplied by GREC. The Parties will use
commercially reasonable efforts to complete negotiations and agree upon a definitive agreement
for execution not later than four (4) months after the Execution Date, and to achieve Closing not
later than seven (7) months after the Execution Date.



The
and
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4. Diligence. The Transaction will be subject to the satisfactory completion
by GRU of customary due diligence. Effective as of the Execution Date and subject to the
provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of
the diligence process to facilitate timely access for GRU and its representatives to the Facility
and other Assets, and to the books and records regarding the Facility and other Assets of GREC
and the third party operator of the Facility. Without limiting the foregoing, GRU acknowledges
and agrees that GREC may require that representatives of GREC be present in any meetings that
representatives of GRU may have with the Facility operator or other third parties.



5. Exclusivitv. Until four (4) months after the Execution Date, or such later
date as may be specified in a definitive agreement executed by the Parties (the "Expifation
Date"), GREC will negotiate exclusively with GRU in connection with the sale of the Facility
and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will,
directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any
Assets to any other party or parties, or (b) engage in discussions (whether solicited or
unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer
from, any person or entity (other than GRU) relating to the possible acquisition of or investment
in any or all of GREC, the Facility or any Assets. Notwithstanding the foregoing, this
Memorandum shall not create any additional restriction on upstream transfers that are not
already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify
GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of
any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility
or any Assets (or enter into any other transaction that is substantially similar to, or that would
preclude, the Transaction), and the terms and conditions of any such offer or expression of
interest.



6. Public Records and Confidentiality. This Memorandum is a public record
that will be disclosed to the public and discussed during public meetings of the Gainesville City
Commission ("Commission"). This Memorandum does not disclose any confidential verbal
discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of
November 16, 2016 and executed by GREC as of November 21, 2016 (the "NDA"). The
Parties also confirm that the definitive agreement for the Transaction will be subject to
Commission approval, and will be a public record that will be disclosed to the public and
discussed during public Commission meetings. Should either Party reasonably believe that
specific written information provided in connection with this Memorandum or through due
diligence, or included in the definitive agreement or otherwise provided in connection with the
Transaction falls within a specific exemption under Florida's Public Record laws, the Party
transmitting or providing such information shall submit such information to the receiving Party
in a separate envelope that includes a general description of the information together with a
reference to the specific Florida Statute or other law that deems such materials exempt from
public disclosure. The receiving Party will not warrant or guarantee that information designated
by the transmitting Party as exempt is in fact exempt under Florida's Public Records Laws, and
the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the
transmitting Party. If the receiving Party receives a public records request for any information
that the transmitting Party has designated as exempt, the receiving Party will notiff the
transmitting Party through email notice. The transmitting Party shall have no longer than five (5)
business days after receipt of such notice to file any necessary court documents to prevent the
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disclosure of the information, at the sole expense of the transmitting Party. If the transmitting
Party timely files the necessary court documents, the receiving Party will not disclose the
information until the conclusion of any proceedings. If the transmitting Party fails to comply
with any of the requirements in this section or fails to file any necessary court documents to
prevent the receiving Party from disclosing materials as described herein, such failure shall be
deemed as a waiver by the transmitting Party to the claim that any materials submitted by the
transmitting Party constitute exempt information. The transmitting Party agrees that its
designation of information as exempt may be challenged in court by any person or entity. The
transmitting Party agrees to indemni& and defend the receiving Party, its employees, agents and
officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is
commenced, related to the transmitting Party's designation of materials as exempt and to hold
harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attomeys'
fees by reason of any claim or action arising out of or related to the transmitting Party's
designation of materials as exempt. The Parties agree that any information provided, including
any materials designated as exempt, will be distributed to members of staff, management and the
relevant board and Commission members for evaluation and consideration of the Transaction.



7. Dispute. The Parties are engaged in an arbitral proceeding conducted
under American Arbitration Association ("AAA") procedures that is pending in A,rA.A



CaseNo.0l-16-0000-8157 (the "Dispute"). The Dispute involves claims and counterclaims
asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply
of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired Power
Production Facility between GRU and GREC dated Api129,2009 (the "PPA"). The Parties
retain all rights arising under the PPA. This Memorandum operates to stay the Dispute until a
definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.
The Parties shall file with the arbitrator any necessary documentation to effectuate this stay. The
Parties agree that the definitive agreement shall provide a) a further stay of the Dispute until
Closing, b) that at Closing, GRU retains all sums of money that it has withheld to date and that
are the subject of the Dispute, c) that at Closing, GREC shall pay ten million dollars
($10,000,000) to GRU in full settlement and release of all claims and counterclaims befween the
Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents
to effectuate the agreed upon settlement and release. If the parties are unable to execute a
mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with
the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to
lift the stay and proceed with the Dispute.



8. Reservation of Rights. The Parties' execution of this Memorandum and
their negotiation of the Transaction and associated discussions and communications shall not
affect, impair, or compromise the Parties' respective claims, counterclaims, rights and defenses
in the Dispute, or their respective rights and obligations under the PPA. Each Party enters into
this Memorandum and engages in negotiations and activities in connection with the Transaction
independent of the Dispute and with all rights expressly reserved.



9. Miscellaneous. This Memorandum shall be governed by, and construed in
accordance with, the law of the State of Florida. This Memorandum shall be executed first by an
authorized management representative of GRU and by an authorized representative of GREC
and, if so executed, the management representative of GRU shall present this Memorandum to
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the Commission for approval. This Memorandum shall not be effective until approved and
executed by the Commission. The Sections of this Memorandum that are binding (as specified
in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit
of and be enforceable by the Parties and their successors and assigns if and only if signed and
delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville
by April 21, 2017. This Memorandum may be executed by facsimile or by documents sent in
PDF via email and in any number of counterparts, all of which together shall constitute a single
instrument and shall be considered an original for all purposes. It shall not be necessary that any
counterpart be signed by each Party so long as each Party shall sign at least one counterpart.



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be
executed by their respective, duly authorized representatives as of the Execution Date.



THE CITY OF GAINESVILLE, FLORIDA,
DIBI N GAINESVILLE REGIONAL
UTILITIES



GAINESVILLE RENEWABLE ENERGY
CENTER. LLC



By:
Name:
Title:



By:



Approved by the City Commission



Name: Lauren Poe



Title: Mayor



For GRU: Approved as to form and legality:



By:
Name:
Title:



Recommended for approval by GRU



-4-













From: Holt, Carlos L
To: Bielarski, Edward J
Cc: Locke, Justin M
Subject: Info Needs for GREC Analysis - CONFIDENTIAL and EXEMPT from Public Records FS § 119.0713 (2)(b)
Date: Tuesday, March 21, 2017 5:50:16 PM


CONFIDENTIAL and EXEMPT from Public Records FS § 119.0713 (2)(b)
 
Mr. Bielarski,
 
I request your best efforts to provide the following items for analysis. Request that they be provide
as each one can be provided. Don’t wait until all are available (some are easy).
 


1)       Breakdown of annual cost for GRU, if it owned the GREC plant, to keep it in cold standby
(includes all labor, material, chemicals, periodic maintenance, testing, fuel, all compliance
requirements, etc. )


2)       Breakdown of annual cost for GRU, if it owned the GREC plant, to keep it in a shutdown
state but could be made operational within several months (includes all labor, material,
chemicals, periodic maintenance, all compliance requirements, etc. )


3)       Breakdown of annual cost for GRU, if it owned the GREC plant, to keep it operating and
producing energy (excludes fuel cost).


4)       Annual cost of insurance for a).  #1 above, b). #2 above, c). #3 above
5)       Last twelve GREC monthly invoices.
6)       Latest Bond Agency Guidance.
7)       Lowest rating GRU bonds have experienced within last 24 months.
8)       Two companies GRU would buy woody biomass fuel from.
9)       Cost of additional IT requirements that may be required to monitor or maintain GREC.
10)   Annual cost of any additional regulatory licenses or fees that are not now paid by GRU.
11)   Initial start-up costs for training of personnel due to the acquisition of the GREC plant.
12)   Estimated useful life of plant without major upgrades.
13)   Estimated value or the plant at end of useful life.
14)   Estimated cost to return property to a natural state at the end of the useful life.
15)   Latest and greatest draft MOU.
16)   Total bond issuance $ costs for issuing bonds in the amount of the MOU purchase price (as


computed by par/face value of bonds to be paid back – dollars received when issuance is
complete).


 
This not necessarily a complete list, other items may be needed during the engagement.


Carlos L. Holt, CPA, CFF, CFE, CIA, CGAP
City Auditor, City of Gainesville, FL
(352) 334-5020
Effective Auditing: A Key to Quality Government


 
CONFIDENTIAL and EXEMPT from Public Records FS § 119.0713 (2)(b)



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=holtcl

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=lockejm





 








From: Baxley, Robin L.
To: Harvey Ward
Cc: Bielarski, Edward J
Subject: RE: Meeting
Date: Thursday, February 23, 2017 6:19:14 PM


Mr. Ward:  I sincerely apologize, but I'm going to have to reschedule your meeting with Ed.  One of our
outside counsel firms will be here next week and they've requested that I clear Ed's calendar for a
couple of days.


Can you possibly meet at 10:00 on Thursday, March 2nd or any time between 1:00 and 5:00 on Friday,
March 3rd?


(On a personal note, I understand that you know my niece Tami Eubanks.  She speaks very highly of
you.)


Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032


-----Original Message-----
From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
Sent: Thursday, February 23, 2017 12:42 PM
To: Baxley, Robin L.
Cc: Bielarski, Edward J
Subject: Re: Meeting


Thank you!


> On Feb 23, 2017, at 11:38 AM, Baxley, Robin L. <baxleyrl@gru.com> wrote:
>
> Perfect, I've put that on Ed's calendar.  You're probably familiar with our Administration Building but
just in case you're not, we're located at 301 SE 4th Ave.  The visitor parking lot is at the east end of
the building.   Please stop at the security desk in the lobby to check in and the officer will call us to
come down and meet you.
>
> Take care.
>
>
> Robin Baxley
> Office Coordinator
> General Manager's Office
> Gainesville Regional Utilities
> 352-393-1032
>
>
>
>
>
> -----Original Message-----
> From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
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> Sent: Thursday, February 23, 2017 11:05 AM
> To: Baxley, Robin L.
> Cc: Bielarski, Edward J
> Subject: Re: Meeting
>
> Let's say 9 on 3/1.
>
>> On Feb 23, 2017, at 10:21 AM, Baxley, Robin L. <baxleyrl@gru.com> wrote:
>>
>> Mr. Ward:  I'm sorry, Ed is actually not available on Monday.  Hopefully one of the times on March
1st will work for you, but if not, Ed can also meet at 10:00 on Thursday, March 2nd or any time
between 1:00 and 5:00 on Friday, March 3rd.
>>
>>
>>
>>
>> Robin Baxley
>> Office Coordinator
>> General Manager's Office
>> Gainesville Regional Utilities
>> 352-393-1032
>>
>>
>>
>>
>>
>> -----Original Message-----
>> From: Baxley, Robin L. On Behalf Of Bielarski, Edward J
>> Sent: Thursday, February 23, 2017 10:03 AM
>> To: 'Harvey Ward Jr'; Bielarski, Edward J
>> Subject: RE: Meeting
>>
>> Good morning, Mr. Ward.  I manage Mr. Bielarski's calendar so I'm responding on his behalf.  I think
perhaps Ed looked at the wrong date on his calendar, because he is not free on Tuesday.   Can you
possibly meet at 1:30 on Monday, February 27th?  Alternatively, Ed is free between 9:00 and 11:00 on
Wednesday, March 1st. 
>>
>> If none of those times work for your schedule, I will find additional dates.
>>
>> Thank you.
>>
>>
>> Robin Baxley
>> Office Coordinator
>> General Manager's Office
>> Gainesville Regional Utilities
>> 352-393-1032
>>
>>
>>
>>
>>
>> -----Original Message-----
>> From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
>> Sent: Wednesday, February 22, 2017 10:40 PM
>> To: Bielarski, Edward J
>> Subject: Re: Meeting
>>
>> How about 10:30 Tuesday at your office?
>>
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>>> On Feb 22, 2017, at 10:29 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>>>
>>> Hey Harvey,
>>>
>>> Glad you got back with me.  I have a full day tommorrow ( General policy committee has a 1 to
whenever meeting which includes a discussion of city Internet at GRU multi-purpose center).  Friday I
am working on an all day strategic planning session.  However, next week on Tuesday I have between
9:30 and 11:30 which I can be free. If that window is unworkable I'll look in freeing up something on
Wednesday or Friday mornings.
>>>
>>> Btw, I appreciate you taking the time to reach out so we can chat about a potential GREC
"beneficial transaction".  I think it's important for the candidates to understand how I'm thinking about
how to improve the status quo in a significant way.
>>>
>>> I look forward to talking with you.
>>>
>>>
>>> Ed B
>>>
>>> Sent from my iPad
>>>
>>>> On Feb 22, 2017, at 8:02 PM, Harvey Ward Jr <hl.ward.jr@gmail.com> wrote:
>>>>
>>>> Hi Ed -
>>>>
>>>> Hope all is well with you. I want to take you up on the offer to talk about the GREC purchase. Do
you have any time tomorrow or Friday morning? If not, send me some times for next week.
>>>>
>>>> Thanks,
>>>>
>>>> Harvey








From: Bielarski, Edward J
To: Shalley, Nicolle M.
Subject: FW: Execution date
Date: Thursday, March 23, 2017 8:44:21 AM


FYI


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: Jim Gordon [mailto:jgordon@emienergy.com]
Sent: Wednesday, March 22, 2017 9:25 PM
To: Bielarski, Edward J
Cc: Dennis Duffy
Subject: Re: Execution date


Ed,
No problem. Dennis will resend to you tomorrow morning.
Jim


> On Mar 22, 2017, at 9:01 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> Jim,
>
> Would you kindly resend the whole MOU with the execution date left blank along your signature.  The
execution date will be completed when the mayor signs on behalf of the commission.
>
>
> Ed B
>
> Sent from my iPad
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From: Bielarski, Edward J
To: Andrew Caplan
Subject: FW: MOU revision
Date: Sunday, March 05, 2017 10:15:26 AM
Attachments: grec mou rev 3 - final.docx


Andrew,
In accordance with your request for information, I’ve attached the e-mail chain I’ve had with Mr.


Gordon on today’s revision downward in GRU’s MOU to $ 725 million if accepted by March 10th and
further downward to $ 700 million if accepted thereafter.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Sunday, March 05, 2017 10:13 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: FW: MOU revision
 
Mayor, Commissioners and UAB members,
 
Please find my latest communication with Mr. Gordon, in which GRU has revised its MOU downward


to $ 725 million if accepted by March 10th  and further downward to $ 700 million if not accepted
until after that date.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Sunday, March 05, 2017 10:11 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas R;
Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: MOU revision
 
Jim,
 
 
As I enjoy sitting in my office, drinking a decaf coffee on a sunny and utterly magnificent morning
here in Gainesville, I can’t help but reflect on why GREC hasn’t executed what my team and I believe
is a fair and equitable memorandum of understanding from GRU.  All of our  analysis shows that $
750 million is within the high end of the net present value of your future cash flow from the plant. 


On our part, it provides appropriate savings to our customers and enough funds to drive our 21st
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred twenty five fifty million dollars ($72550,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate  total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at Closing.  Should the total interest costrate assumed in the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase Price will be reduced proportionately by $1.5 million dollars for each basis point increase in the total interest cost, or (b) either party may terminate the purchase/sale.  If the MOU is not executed by GREC by March 10, 2017 the purchase price and terms of payment will be seven hundred million dollars ($ 700,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issues by the City of Gainesville, Florida with total interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at closing.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU GREC.  The Parties will use best commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten seven (107) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction  are subject to the NDA. ((Note: this sentence did not really make sense because individuals signed the NDA and those individuals are not parties to this MOU))  The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have two no longer than five (52) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute that are then pending and have not been finally adjudicated by the arbitrator without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  This Memorandum does not operate to stay the Dispute with regard to any pending motions, including pending claims/counterclaims that may be decided by Summary Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect on any claims and counterclaims those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator any necessary documentation to effectuate the partial stay described herein.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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century utility model.  From where I come from it’s a “win-win-win”.
 
Speaking of where I come from, my wife and I were surprised this Saturday by an unexpected visit by
a couple of old friends from Pittsburgh.  We had a great time taking them around town and extolling
life in Gainesville.  When Melinda and I got back home, we both expressed a sense of rekindling with
old spirits and realizing that sometimes you don’t know what you got ‘till its gone.  That’s a powerful
message.
 
Given both our ages, I’m sure you remember the wonderful Joni Mitchell’s rendition of Big Yellow
Taxi in which she sings, ”They paved paradise and put up a parking lot..”  The underlying
environmental message is so apt today, but the lyric that comes to my mind is:


 
Don’t it always seem to go, that you don’t know what you got ‘til its gone.


 
In that spirit, let me help you understand the realization of the value of the MOU I sent to you on


February 17th and revised this past Friday:  GRU hereby revises the purchase price downward to $


725 million and if not accepted by this Friday, March 10th the purchase price will be revised further
downward to $ 700 million.
 


I’ll leave you with the full set of lyrics from Joni Mitchell’s song:


"Big Yellow Taxi"


They paved paradise
And put up a parking lot


With a pink hotel, a boutique
And a swinging hot SPOT


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


They took all the trees
And put them in a tree museum
Then they charged the people


A dollar and a half just to see 'em
Don't it always seem to go,


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


Hey farmer, farmer
Put away that DDT now


Give me spots on my apples
But LEAVE me the birds and the bees


Please!
Don't it always seem to go


That you don't know what you've got
‘Til its gone







They paved paradise
And put up a parking lot


Late last night
I heard the screen door slam


And a big yellow taxi
Come and took away my old man


Don't it always seem to go
That you don't know what you've got


‘Til it's gone
They paved paradise


And put up a parking lot


I said
Don't it always seem to go


That you don't know what you've got
‘Til it's gone


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot


They paved paradise
And put up a parking lot


 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Baysinger, Gary L
To: Bielarski, Edward J
Cc: Brown, Thomas R; Beaulieu, David E; Mathews, James J
Bcc: Baysinger, Gary L
Subject: Re: 100W MV Downtown Replacements
Date: Thursday, January 19, 2017 5:53:04 AM


Ed,
I believe they will consider all options and pick what's best for the city.


Gary Baysinger
(352)316-6114


> On Jan 18, 2017, at 7:14 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> So, will GG staff choose option b or c?
>
> Sent from my iPad
>
>> On Jan 18, 2017, at 5:28 PM, Baysinger, Gary L <BaysingerGL@gru.com> wrote:
>>
>> Tom,
>> No the city is providing an account number for us to charge all installation costs for the replacement
of the poles and light's downtown because of the sense of urgency (failing lights / fiberglass poles & no
parts). Also we will apply the previous rates to the new lights with an MOU until new rates for LED's are
agreed upon by City / GRU and Commission. Dave has resent the proposed rates to them for the
downtown Acorn 100 Watt lights minus the pole installation and I see this as option #2 from the cities
white paper. They also stated and we agreed that GRU should take back ownership of the currently
installed lights behind the meters. This will require us to develop rates for those existing fixtures as well.
>> I stated to Teresa we want to continue to build a relationship with them as our customer however
we cannot lose money and she agreed. Dave is drafting our response to the city white paper to assure
all the facts are stated and we proceed to commission with a unified message.
>>
>> Let's discuss tomorrow or when you have a minute.
>> Thank You,
>> Gary
>>
>> -----Original Message-----
>> From: Brown, Thomas R
>> Sent: Wednesday, January 18, 2017 3:44 PM
>> To: Baysinger, Gary L
>> Cc: Bielarski, Edward J; Beaulieu, David E
>> Subject: Re: 100W MV Downtown Replacements
>>
>> Thanks Gary,
>>
>> Is Stephan suggesting GRU should replace the existing obsolete light fixtures and poles with new
equipment that is LEDs at the existing billing rates? 
>> Where did Dave B come in rate wise when doing a  whole fixture and pole changeout?  I know with
just a fixture head replacement of an equivalent wattage, there was a proposed rate decrease.
>> Which option on the cities white paper did this option mirror if any?
>>
>> That stated.  Downtown lights need to be upgraded and glad we are teaching a position to move
forward.
>>
>> Tom Brown
>> Sent from my iPhone
>>



mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=baysingergl

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=browntr

mailto:/o=gru.com/ou=gruadm/cn=gruadm accounts/cn=beaulieude

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=mathewsjj

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=baysingergl





>>> On Jan 18, 2017, at 3:17 PM, Baysinger, Gary L <BaysingerGL@gru.com> wrote:
>>>
>>> FYI
>>>
>>> From: Broadus, Stefan M.
>>> Sent: Wednesday, January 18, 2017 3:07 PM
>>> To: Mathews, James J
>>> Cc: Scott, Teresa A.; Baysinger, Gary L; Sparks, David W; Beaulieu, David E
>>> Subject: 100W MV Downtown Replacements
>>>
>>> Hey Jim,
>>>
>>> Thanks for the productive meeting this morning. As we discussed, attached is a map and list of
the 100W Mercury Vapor pedestrian light fixtures downtown. There are a total of 88 and all showed as
being on fiberglass poles. There should be enough funding in the downtown lighting capital account to
cover the replacement 3000K LED luminaires and concrete poles. Let me know of a schedule once you
gather more information. I would like to be able to communicate this to some interested parties. The
City would like to proceed immediately.
>>>
>>> The City would prefer an MOU that maintains the existing MV rental rate for these fixtures until a
more formal rate is agreed upon by the City Commission at which point a lump sum corrective credit
could be applied to the light bill. A similar credit was applied recently when a billing inconsistency was
discovered.
>>>
>>> Thanks,
>>> Stefan
>>>
>>> Stefan Broadus, PE
>>> Project Engineer IV
>>> Public Works - City of Gainesville
>>> (352) 393-8406
>>>
>>> <100MV Replacements.pdf>
>>> <MV100 List.xlsx>








From: Bielarski, Edward J
To: Locke, Justin M
Cc: Cottle, Lisa A.; Waratuke, Elizabeth A.; Brown, Thomas R
Subject: Re: Draft MOU
Date: Thursday, February 16, 2017 10:31:12 PM


Lisa won't be available till 1:30 est


Sent from my iPad


> On Feb 16, 2017, at 7:03 PM, Locke, Justin M <LockeJM@gru.com> wrote:
>
> 11:30 is good for me.
>
> Justin
>
> Sent from my iPhone
>
>> On Feb 16, 2017, at 5:57 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>>
>> I have a call until about 10:30 Pacific.  Any time after that is open.
>>
>> -----Original Message-----
>> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
>> Sent: Thursday, February 16, 2017 2:51 PM
>> To: Cottle, Lisa A. <LCottle@winston.com>
>> Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>; Brown, Thomas R
<BrownTR@gru.com>; Locke, Justin M <LockeJM@gru.com>
>> Subject: Re: Draft MOU
>>
>> Is there a good time for you tommorrow?
>>
>> Sent from my iPad
>>
>>> On Feb 16, 2017, at 4:04 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>>>
>>> I'm available today or tomorrow if you want to talk.
>>>
>>> -----Original Message-----
>>> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
>>> Sent: Thursday, February 16, 2017 12:09 PM
>>> To: Cottle, Lisa A. <LCottle@winston.com>
>>> Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>; Brown, Thomas R
<BrownTR@gru.com>; Locke, Justin M <LockeJM@gru.com>
>>> Subject: Re: Draft MOU
>>>
>>> We'll need to set up a time to talk about this MOU.  It seems that it simply is an agreement to
allow an exclusive relationship for an established time to negotiate a contract in a range of prices which
stays confidential.  Not sure how I could allow public discussion while this is being discussed.  This may
be problematic given how we want to be transparent and openly vet the deal.  The MOU must become
public, but can I talk about how the price range makes sense for x amount of reasons.
>>>
>>> Again lets talk about this.
>>>
>>> Sent from my iPad
>>>
>>> On Feb 16, 2017, at 2:24 PM, Cottle, Lisa A.
<LCottle@winston.com<mailto:LCottle@winston.com>> wrote:
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>>>
>>> Communicated in connection with confidential settlement negotiations:
>>>
>>> Ed and Liz,
>>>
>>> Attached is a draft MOU concerning a potential purchase of the GREC facility.  I look forward to
your comments. Liz, please let me know if we missed anything in the reservation of rights language in
Section 9.  Thank you.
>>>
>>> Best,
>>> Lisa
>>>
>>>
>>> Lisa A. Cottle
>>>
>>> Partner
>>>
>>> Winston & Strawn LLP
>>> 101 California Street
>>> San Francisco, CA 94111-5840
>>>
>>> D: +1 (415) 591-1579
>>>
>>> F: +1 (415) 591-1400
>>>
>>> Bio<http://www.winston.com/en/who-we-are/attorneys/cottle-lisa-a.html> |
VCard<http://www.winston.com/vcards/598.vcf> | Email<mailto:lcottle@winston.com> |
winston.com<http://www.winston.com>
>>>
>>> [cid:image003.jpg@01D28847.2BAC3F90]
>>>
>>>
>>> ________________________________
>>> The contents of this message may be privileged and confidential. If this message has been
received in error, please delete it without reading it. Your receipt of this message is not intended to
waive any applicable privilege. Please do not disseminate this message without the permission of the
author. Any tax advice contained in this email was not intended to be used, and cannot be used, by you
(or any other taxpayer) to avoid penalties under applicable tax laws and regulations.
>>>
>>> <GRU-MOU_(8598308)_(3).DOCX>
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From: Baxley, Robin L.
To: Bielarski, Edward J
Subject: MOU
Date: Thursday, March 16, 2017 9:54:21 AM
Attachments: mou grec .pdf
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY



This MEMORANDUM OF UNDERSTANDING REGARDING
GAINESVILLE RENEWABLE ENERGY CENTER FACILITY ("Memorandum") dated as
of March | 1,2017 ("Execution !gle") between the City of Gainesville, Florida, a municipal
corporation, illbla Gainesville Regional Utilities ("GBU") and Gainesville Renewable
Enerry Center, LLC, a I)elaware limited liability company (*GREC" and collectively with
GRU, the "PA{ieg" and each, a "Party") sets forth the principal elements of an offer from GRU
for the proposed purchase by GRU and sale by GREC of that certain biomass electricity
generating facility that is owned by GREC, located in the City of Gainesville, Florida, and
known as the Gainesville Renewable Energy Center (the "Facilitv"). If executed by both parties,
this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive
agreement providing for the purchase by GRU and sale by GREC of the Facility and all related
assets, as identified in such agreement (the "Transaction"). If executed by both parties, this
Memorandum constitutes a statement of mutual interest and does not result in any legally
binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the
Parties. Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive
agreement for the Transaction that includes the following terms:



1. Purchase and Sale. The Transaction will provide for the sale and
conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of
the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary
for the ownership, operation or maintenance of the Facility (collectivelyo "Assets"), to be
identified and agreed to by the Parties in the definitive agreement, subject to obtaining any
required third party approvals and consents. That certain Power Purchase Agreement for the
Supply of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired
Power Production Facility between GRU and GREC dated Apil29, 2009, together with its
related amendments, shall be terminated at Closing of the Transaction ("Closing.")



2. Price. The purchase price and terms of payment will be seven hundred
fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility
system revenue bonds issued by the City of Gainesville, Florida ("Pulgh4sg Price"), which will
be paid in cash at Closing. Should the 30-year U.S. Treasury increase by more than 50 basis
points (measured as the difference between the rate on the Execution Date and the rate on the
day that is five days before Closing), GRU may terminate the purchase/sale.



3. Neeotiation.
execution of a definitive asreement



Transaction will be subject to the negotiation and
associated legal documents. Negotiations will begin



with a proposed asset purchase agreement supplied by GREC. The Parties will use
commercially reasonable efforts to complete negotiations and agree upon a definitive agreement
for execution not later than four (4) months after the Execution Date, and to achieve Closing not
later than seven (7) months after the Execution Date.



The
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4. Diligence. The Transaction will be subject to the satisfactory completion
by GRU of customary due diligence. Effective as of the Execution Date and subject to the
provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of
the diligence process to facilitate timely access for GRU and its representatives to the Facility
and other Assets, and to the books and records regarding the Facility and other Assets of GREC
and the third party operator of the Facility. Without limiting the foregoing, GRU acknowledges
and agrees that GREC may require that representatives of GREC be present in any meetings that
representatives of GRU may have with the Facility operator or other third parties.



5. Exclusivitv. Until four (4) months after the Execution Date, or such later
date as may be specified in a definitive agreement executed by the Parties (the "Expifation
Date"), GREC will negotiate exclusively with GRU in connection with the sale of the Facility
and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will,
directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any
Assets to any other party or parties, or (b) engage in discussions (whether solicited or
unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer
from, any person or entity (other than GRU) relating to the possible acquisition of or investment
in any or all of GREC, the Facility or any Assets. Notwithstanding the foregoing, this
Memorandum shall not create any additional restriction on upstream transfers that are not
already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify
GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of
any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility
or any Assets (or enter into any other transaction that is substantially similar to, or that would
preclude, the Transaction), and the terms and conditions of any such offer or expression of
interest.



6. Public Records and Confidentiality. This Memorandum is a public record
that will be disclosed to the public and discussed during public meetings of the Gainesville City
Commission ("Commission"). This Memorandum does not disclose any confidential verbal
discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of
November 16, 2016 and executed by GREC as of November 21, 2016 (the "NDA"). The
Parties also confirm that the definitive agreement for the Transaction will be subject to
Commission approval, and will be a public record that will be disclosed to the public and
discussed during public Commission meetings. Should either Party reasonably believe that
specific written information provided in connection with this Memorandum or through due
diligence, or included in the definitive agreement or otherwise provided in connection with the
Transaction falls within a specific exemption under Florida's Public Record laws, the Party
transmitting or providing such information shall submit such information to the receiving Party
in a separate envelope that includes a general description of the information together with a
reference to the specific Florida Statute or other law that deems such materials exempt from
public disclosure. The receiving Party will not warrant or guarantee that information designated
by the transmitting Party as exempt is in fact exempt under Florida's Public Records Laws, and
the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the
transmitting Party. If the receiving Party receives a public records request for any information
that the transmitting Party has designated as exempt, the receiving Party will notiff the
transmitting Party through email notice. The transmitting Party shall have no longer than five (5)
business days after receipt of such notice to file any necessary court documents to prevent the
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disclosure of the information, at the sole expense of the transmitting Party. If the transmitting
Party timely files the necessary court documents, the receiving Party will not disclose the
information until the conclusion of any proceedings. If the transmitting Party fails to comply
with any of the requirements in this section or fails to file any necessary court documents to
prevent the receiving Party from disclosing materials as described herein, such failure shall be
deemed as a waiver by the transmitting Party to the claim that any materials submitted by the
transmitting Party constitute exempt information. The transmitting Party agrees that its
designation of information as exempt may be challenged in court by any person or entity. The
transmitting Party agrees to indemni& and defend the receiving Party, its employees, agents and
officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is
commenced, related to the transmitting Party's designation of materials as exempt and to hold
harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attomeys'
fees by reason of any claim or action arising out of or related to the transmitting Party's
designation of materials as exempt. The Parties agree that any information provided, including
any materials designated as exempt, will be distributed to members of staff, management and the
relevant board and Commission members for evaluation and consideration of the Transaction.



7. Dispute. The Parties are engaged in an arbitral proceeding conducted
under American Arbitration Association ("AAA") procedures that is pending in A,rA.A



CaseNo.0l-16-0000-8157 (the "Dispute"). The Dispute involves claims and counterclaims
asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply
of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired Power
Production Facility between GRU and GREC dated Api129,2009 (the "PPA"). The Parties
retain all rights arising under the PPA. This Memorandum operates to stay the Dispute until a
definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.
The Parties shall file with the arbitrator any necessary documentation to effectuate this stay. The
Parties agree that the definitive agreement shall provide a) a further stay of the Dispute until
Closing, b) that at Closing, GRU retains all sums of money that it has withheld to date and that
are the subject of the Dispute, c) that at Closing, GREC shall pay ten million dollars
($10,000,000) to GRU in full settlement and release of all claims and counterclaims befween the
Parties in the Dispute, and d) that at Closing, the Parties shall execute the appropriate documents
to effectuate the agreed upon settlement and release. If the parties are unable to execute a
mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with
the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to
lift the stay and proceed with the Dispute.



8. Reservation of Rights. The Parties' execution of this Memorandum and
their negotiation of the Transaction and associated discussions and communications shall not
affect, impair, or compromise the Parties' respective claims, counterclaims, rights and defenses
in the Dispute, or their respective rights and obligations under the PPA. Each Party enters into
this Memorandum and engages in negotiations and activities in connection with the Transaction
independent of the Dispute and with all rights expressly reserved.



9. Miscellaneous. This Memorandum shall be governed by, and construed in
accordance with, the law of the State of Florida. This Memorandum shall be executed first by an
authorized management representative of GRU and by an authorized representative of GREC
and, if so executed, the management representative of GRU shall present this Memorandum to
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the Commission for approval. This Memorandum shall not be effective until approved and
executed by the Commission. The Sections of this Memorandum that are binding (as specified
in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit
of and be enforceable by the Parties and their successors and assigns if and only if signed and
delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville
by April 21, 2017. This Memorandum may be executed by facsimile or by documents sent in
PDF via email and in any number of counterparts, all of which together shall constitute a single
instrument and shall be considered an original for all purposes. It shall not be necessary that any
counterpart be signed by each Party so long as each Party shall sign at least one counterpart.



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be
executed by their respective, duly authorized representatives as of the Execution Date.



THE CITY OF GAINESVILLE, FLORIDA,
DIBI N GAINESVILLE REGIONAL
UTILITIES



GAINESVILLE RENEWABLE ENERGY
CENTER. LLC



By:
Name:
Title:



By:



Approved by the City Commission



Name: Lauren Poe



Title: Mayor



For GRU: Approved as to form and legality:



By:
Name:
Title:



Recommended for approval by GRU



-4-













From: Andrew Caplan
To: Bielarski, Edward J
Subject: Re: One more pint
Date: Monday, March 06, 2017 3:45:48 PM


I understand. I appreciate you clarifying that for me.


On Mon, Mar 6, 2017 at 3:44 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Andrew,


 


I want to be clear:  it is a mistake to think that my revised MOU is anything more
than my attempt to place greater clarity on the value of the GRU offer and how
easily it can be gone.  It is not some attempt to “rush the deal”.


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


This message may contain confidential and/or privileged information. If you are not the intended recipient or authorized to receive this
for the intended recipient, you must not use, copy, disclose or take any action based on this message or any information herein. If you
have received this message in error, please advise the sender immediately by sending a reply e-mail and delete this message. Thank
you for your cooperation.
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From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: Fwd: Response to revised MOU from GREC
Date: Wednesday, March 15, 2017 4:58:16 PM


Mayor, Commissioners and UAB members,


Please find Mr. Gordon's e-mail to me this morning along with my initial response.
 GREC is currently at an offer of $ 750 million, with a 50 basis point interest rate
spread on 30 year US Treasuries as a cap on the interest rate (above which allows
GRU to terminate the PPA).  Their offer also is an asset purchase not an entity
purchase.


Ed B


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: March 15, 2017 at 12:09:56 PM EDT
To: 'Jim Gordon' <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy
<dduffy@emienergy.com>, "Brown, Thomas R" <BrownTR@gru.com>,
"Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A."
<waratukeea@cityofgainesville.org>
Subject: RE: Response to revised MOU from GREC


Dear Jim,
 
I am in receipt of your message concerning our continuing negotiations.  Thank you for
reducing GRU’s exposure to potential  market risks going forward.  I, again will talk with
my folks about the value you are offering and hop to get back to you as soon as
possible.  I hope you stay safe in the winter wonderland you are experiencing in
Boston!
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Wednesday, March 15, 2017 10:54 AM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.;
Waratuke, Elizabeth A.
Subject: Re: Response to revised MOU from GREC
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Dear Ed,
 
            In our discussions before and after receiving your MOU of February 21, 2017, I
reported to you a set of terms from my Board and a price range for selling the GREC
facility between the high seven hundred million dollars to a minimum of seven hundred and
fifty million dollars. While we’ve accommodated GRU on your requested term changes, the
Board remains firm on the minimum seven hundred and fifty million dollar price. We can,
however, agree to your prior proposal of a contingency out at a 50 bps. increase to the 30
year US Treasury rate, which would substantially limit GRU’s exposure to potential interest
rate increases.


            As I stated in my last letter, we are willing to sell you the facility and allow you to
capitalize on the hundreds of millions of dollars in customer savings you have identified
through your cost of capital and operational synergy advantages. But we are also content to
continue owning and operating our facility. I look forward to hearing from you.


Sincerely,


Jim


 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Tuesday, March 14, 2017 at 9:15 AM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>,
"Brown, Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>,
"Shalley, Nicolle M." <shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A."
<waratukeea@cityofgainesville.org>
Subject: RE: Response to revised MOU from GREC
 
Jim,
 
Although I have a unique flare for expression and can be disarmingly playful at times, it
cannot be denied that I am serious in my pursuit of a mutually beneficial transaction
between GREC and GRU.  Rest assured that my team and I are committed to our
current negotiation process. 
 
That said I want to thank you and the GREC Board of Directors for the thoughtful
consideration of the terms and conditions of the MOU.  In your latest communication, I
appreciate the Board’s compromise on seven (7) of the eight (8) issues surrounding
the MOU.  This is important as well as constructive and shows a real willingness to
enter into and close a sale for the GREC facility.
 
At this point, I believe we are down to two items; the purchase price and the “spread”
on the interest rate contingency.  Actually, I view these two items as one.  During this
process I have considered the spread as a contingent additional purchase price.  So,
when GRU placed the first written offer on the table at $ 750 million with a 25 basis
point (“bp”) spread, I considered that to equate to a $ 787.5 million worst case offer ($
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750 million plus 25 bps @ $ 1.5 million a bp).
 
On the other hand, the nature of your counter offers have led me to extrapolate that
too low a spread places a higher risk of GRU being able to terminate the transaction
during market disturbances.  It helps me understand why GREC’s latest offer rests at a
75 bp spread.  Unfortunately, based on my rationale, that still equates to a worst case
offer of $ 862.5 million.  That’s $ 75 million more under a worst case scenario for GRU
than our opening offer.
 
If you understand this viewpoint, I think you will understand that we will need to make
one last compromise in order to close this MOU.  Therefore, I propose that GRU accept
the MOU, as written in your Marked v. GRU Rev 4, except for the following:
 


<!--[if !supportLists]-->·         <!--[endif]-->GRU accepts a 65 bp spread as an interest
rate contingency.  Based on the latest history of 30 US Treasuries that spread is
at a level which will afford GREC reasonable assurance that the interest rate
market will not “crater the deal”.
 


<!--[if !supportLists]-->·         <!--[endif]-->In consideration of accepting an additional
15 bps of interest rate risk, GRU accepts a purchase price of $ 715 million. 
From a worst case perspective that values the transaction at $ 812.5 million ($
715 million plus 65 bps @ $ 1.5 million a bp).


I strongly believe that these revisions will be acceptable to both the City Commission


and the UAB, although I’d like to extend the approval date until April 15th to insure
adequate public discussion.  I also think this transaction will fulfill the original intention
of both parties when you, Jim entered onto the Gainesville stage.  Speaking of stages,
in closing I’ll leave you with some lyrics from one of the best to perform on stage,
Kenny Rogers:
 
 


You've got to know when to hold 'em
Know when to fold 'em


Know when to walk away
And know when to run


You never count your money
When you're sittin' at the table


There'll be time enough for countin'
When the dealin's done


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Monday, March 13, 2017 4:22 PM
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To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.;
Waratuke, Elizabeth A.
Subject: Re: Response to revised MOU from GREC
 
Ed,
 
Your last two emails to me and the ultimatums contained in those emails have caused
the GREC Board of Directors to question whether there is serious interest for GRU to
enter into and close a sale for the GREC facility.
 
You approached me with GRU's interest in purchasing the facility. You requested I
approach my Board for the required parameters of a deal. I fulfilled your request and
communicated back to you an acceptable price range and outline of terms. We had
several discussions leading up to your first MOU you sent us on February 21. You
inserted a number of terms in that MOU and further revisions of the MOU that did not
mesh with our initial discussions and deal parameters.  Yet, we feel we have been
responsive and flexible in trying to understand your positions and negotiating a deal
that is fair to both parties.
 
     Here is our response to your March 10 email and an attached revised MOU.
 
 
         1. We left the draft as an asset sale but think an entity sale warrants a discussion
with your attorneys. Conceptually we are open to an asset deal, but    would like to
discuss this further.
 
          2. We are not going to reduce our $750mm purchase price.
 
          3. We are willing to compromise and tie your interest rate contingency to a rate
increase of 75 bps (midway between 100 and 50 bps).
 
          4.  We would also accommodate you on your 4 month request on Exclusivity.
 
          5.  Regarding the Public Records issue, we can accept your language regarding
indemnity for damages, other than GRU’s own legal fees. 
 
           6. GREC and GRU would reserve all rights under the PPA.
 
            7. We would accommodate you on utilizing Florida law rather than New York law.
 
            8. We would agree to extend the expiration of the agreement to March 31,
2017.
 
        You have communicated to your stakeholders that because of your inherent cost of
capital advantages and operational synergies, the purchase of the GREC facility by GRU







could produce hundreds of millions of dollars in savings for your customers. We are
prepared to sell you the facility and allow you to capitalize on this recognized
opportunity or we are happy to continue owning and operating our facility. The one
thing we don't want to do is waste yours and our time and resources. If you are unable
to transact at our purchase price and at mutually acceptable terms then we will have
needlessly expended legal and professional fees and created false expectations with
our respective stakeholders.
We look forward to your response.
 
Sincerely,
Jim
 
 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Friday, March 10, 2017 at 4:01 PM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>,
"Brown, Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>,
"Shalley, Nicolle M." <shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A."
<waratukeea@cityofgainesville.org>
Subject: Response to revised MOU from GREC
 
Jim,
 
I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you,
on behalf of GREC.  In spite of the numerous modifications I believe it signifies a
heightened level of engagement between you and the other GREC partners.  If we are
to execute a mutually beneficial transaction between GRU and GREC that continued
engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and
its customers.  I sense that you are projecting your inner Jim Croce when he sang his
popular song from the 70’s called, “You don’t mess around with Jim”:


 
“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the


mask off the old Lone Ranger.  And you don’t mess around with Jim.”
 
In all seriousness, I think both organizations have a lot at stake here and I hope you
understand from my viewpoint the concerns I’ve  outlined below:
 


<!--[if !supportLists]-->·         <!--[endif]-->Conversion from asset sale to entity or
ownership sale – A purchase of anything other than the Facility is challenging
for GRU.  First, it places us in jeopardy of having the value of the Facility
subject to state and local property taxes.  It also may impact the issuance of
tax-exempt bonds.  It will also subject GREC to the highest degree of due
diligence, and indemnification against liabilities of the GREC entity.  Finally, it
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makes the issue of the 1603 Grant part of the purchased liability, which GRU
will not accept.


Furthermore, the current PPA envisioned an asset purchase by incorporating a
Purchaser’s Option to Purchase Facility in Section 27.  There are no references
related to a purchase of GREC vs. the Facility.
 


<!--[if !supportLists]-->·         <!--[endif]-->Price movement – I appreciate that you
now understand the value of the price you had ($ 750 million) before it was
gone.  GRU moved the price to $ 725 million though the end of business today,
and it falls to $ 700 million tomorrow.  It’s that Croce’s song again:


“Last week he took all my money and it may sound funny, but I’ve come to
get my money back.”


 
<!--[if !supportLists]-->·         <!--[endif]-->Interest rate protection – While I


appreciate GREC bargaining for zero interest rate exposure, its simply not
reasonable to expect GRU to absorb 100 basis points of risk (amounting to $
150 million).  Therefore, GRU would simply cap its risk at 50 basis points over
current 30 year Treasuries with an ability to terminate the contract.     
 


<!--[if !supportLists]-->·         <!--[endif]-->Exclusivity – Revising the exclusivity from
7 months to 3 months means that within our 4 month window of executing a
definitive contract there will be a month in which GRU and GREC may not have
a final contract, but GREC will be allowed to “shop another buyer”.   That’s not
acceptable.  However, GRU would accept 4 months given that fact that once
under contract those additional 3 months are covered by that contract.
 


<!--[if !supportLists]-->·         <!--[endif]-->Public Records - Modifying the provision
in which GRU requires GREC to indemnify it against claims and actions by
others against GRU, when GRU has simply carried out GREC’s designation of
information as exempt from public records is simply not fair and equitable.
 


<!--[if !supportLists]-->·         <!--[endif]-->Current suspension of withholdings
under PPA – GRU will not give up its rights under the PPA. 
 


<!--[if !supportLists]-->·         <!--[endif]-->Law of New York – GREC’s Facility is in
Florida.  GRU is in Florida.  Laws governing public records, real estate, and
state environmental laws are in Florida.  Florida it is!
 


<!--[if !supportLists]-->·         <!--[endif]-->MOU binding date – With the
aforementioned issues, there is very little likelihood that GRU could gain
approval by March 25, 2017 even if we were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU
to me, I view it as largely unresponsive to GRU’s offer and imposing more risk on GRU. 
Therefore, I am attaching a newly revised MOU, which includes revisions GRU can
accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing







GRU the ability to terminate with a 50 basis point swing in the market and ii) to
structure an asset sale as was envisioned in the PPA and iii) a seven (7) window to
close the transaction this is a great deal for GREC and will allow GRU to recognize
substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people
strange to you.”


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Locke, Justin M
To: Bielarski, Edward J
Subject: Re: Response to latest revision
Date: Monday, March 20, 2017 10:49:12 PM


I love man in the mirror....very appropriate here.


J


Sent from my iPhone


On Mar 20, 2017, at 6:29 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Jim,
 
My dad and I would watch movies together when I was younger (much younger).  One
actor my dad liked was John Wayne, but the other was Paul Newman.  In his Oscar-
winning performance as Cool Hand Luke, Newman was told by a prison guard tired of
his misdeeds against authority, “What we have here is a failure to communicate.” 
After receiving what I thought would be the final MOU, I really understand the power
of that line. 
 
After my e-mail to you this weekend followed by several phone conversations I thought
we had reached a compromise on the issues surrounding the MOU.  Based on my
receipt of your revisions this afternoon, I realize I was wrong. Let me explain:
 


<!--[if !supportLists]-->·         <!--[endif]-->I didn’t agree to “stay” the arbitration,
prior the City Commission and Utility Advisory Board (“UAB”) having a chance
to approve the MOU.  Honestly, it would incredibly presumptive (and maybe
career threatening) on my part to commit my governing body to the decision
of staying the arbitration, when they’ve already voted to defend the arbitration
GREC brought against GRU.  In this case, the City Commission have voted on
granting monies for attorneys on two separate occasions to pursue a defense
of the arbitration GREC entered against GRU.
 


<!--[if !supportLists]-->·         <!--[endif]-->I didn’t agree to limit GRU’s ability to
withhold under the PPA solely to shutdown charges, Available Energy on start-
up and payment decreases under Section 12.4.1 of the PPA.  I agreed to
withhold based on one or more of GRU’s pending claims that are the subject
of the Dispute and consistent with past practices.  This morphing of my
position into something else is not acceptable.


 
<!--[if !supportLists]-->·         <!--[endif]-->I didn’t realize that the $ 7,176,643 which


you represented being withheld by GRU was not the full value of the
withholdings.  When I verified the number with the City Attorney I discovered
GRU was being shortchanged in the process (it seems to be approximately $7.5
million).  When the City Attorney delivers the markup of your revision
tomorrow, that number will be corrected.
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<!--[if !supportLists]-->·         <!--[endif]-->To add insult to injury, GREC’s revision


includes a provision whereby GRU shall refund to GREC at Closing any amounts
held above the Retention Cap along with interest. I didn’t agree to that, as
well as the other items. 


I realize that some folks could view these issues as fairly minor in a proposed $ 750
million transaction.  However, I don’t view any issues of principle as minor, particularly


after you wrote the following to me on March 16th: 
 


<!--[if !supportLists]-->·         <!--[endif]-->My Board is beginning to wonder if you
feel conflicted, in that, you are not sure if you want to transact a fair and
durable deal or if you want to maintain and exercise undue leverage that is
destined to unravel your acquisition of the GREC facility. It is imperative, if
both of us are going to commit the significant time and resources required
for this transaction that it be in a constructive climate.


After reading your revisions to the MOU today, I’d ask you to look at your words as
they apply to you and as you do put on an old Michael Jackson tune,” The Man in the
Mirror.”  As you sit in your easy chair think about the words:
 


I’m starting with the man in the mirror.
I’m asking him to change his ways.


And no message could be any clearer
If you want to make the world a better place,


take a look at yourself, and then make a change.
 


I have asked the City Attorney to revise the MOU so that it incorporates the
aforementioned changes.   We are very close to an agreement.  However, if you
continue to make last minute changes to otherwise agreed -upon provisions of
documents and in the same breath dare question my commitment, we will be done.  I
am only comfortable in a mutually beneficial transaction, which ultimately can be
transacted.
 
Keep listening to the lyrics:


I’m gonna make a change.
For once in my life.


Its gonna feel real good
Gonna make a difference


Gonna make it right…
 
 
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities







 








From: Ray Washington
To: Citycomm; Dl_utility Advisory Board; Bielarski, Edward J
Subject: GREC Negotiations Redux
Date: Tuesday, March 14, 2017 6:49:14 PM


Commissioners,
 


It is my understanding that at this week’s Utility Advisory
Board and City Commission meetings there will be
discussions of a possible fast track acquisition of the
taxable corporation Gainesville Renewable Energy
Center, LLC.   These will be important discussions.
 


Contrary to the spirit and purpose of the memoranda of
understanding concept, which is supposed to define
negotiating parameters, GREC, LLC CEO Jim Gordon
late yesterday wrote GRU GM Ed Bielarski that whatever
the language of the MOU, GREC will not agree to be
bound by MOU parameters that do not encompass
GRU’s purchase of GREC, LLC.  GREC is
“conceptually open” to an asset-only deal – a meaningless
non-commitment – but argues that “an entity sale
warrants a discussion with your attorneys” (i.e. Norton
Rose, whose $1,000 per hour attorneys the City
Commission has given Mr. Bielarksi carte blanche to
employ at unlimited expense to explore an option
beneficial only to GREC and that puts GRU at
unnecessary financial risk.) 
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Mr. Bielarski in earlier communications with you has
outlined some of the risks of a purchase of the GREC
LLC entity. These include, but are not limited to: (1)
having the value of the GREC facility subject to state
and local taxes; (2) impacting GRU’s issuance of tax
exempt bonds; and (3) making the issue of repayment of
part of GREC’s $117 million federal Section 1603 Grant
part of GRU’s liability.  Still, Mr. Bielarski appears willing
to continue exploration, at the GRU ratepayer’s dime, of
acquisition of the GREC, LLC entity – shifting an
unnecessary an unreasonable risk to GRU customers at
great (but examined and unquantified) benefit to the
GREC energy speculators.
 


Two business days ago I wrote an email and a 12-page
memorandum to Mr. Bielarski, all City Commissioners
and all members of the Utility Advisory Board, among
others, describing these and other risks that GRU
customers would have to bear if the City were to accede
to GREC’s demand to dump its valueless taxable
corporate entity and its latent financial and legal liability
on GRU.
 


I have learned that delivery of the above-referenced
email (titled “MAKING THE MOST OF THE GREC







NEGOTIATION IMPASSE”) and the above-referenced
memorandum (titled THE WEEK THAT WAS, THE
WEEK TO COME”) was blocked from reaching City
Commissioners and UAB members, though it was
received by its other addressees no later than 8:45 a.m.
on Monday morning.  Perhaps at some point before you
deliberate on these matters you will be allowed to receive
and review those communications, if you still have not
received them.
 


Meanwhile, I will repeat again the observation that the
acquisition of the GREC entity, for reasons I have
described, could have far greater negative effects for
years to come on GRU and its customers than GRU’s
still-continuing-ever-more-favorable-to-GREC
negotiation to buy the GREC plant at a cost of $400
million offered in October 2013, at a cost of $575 million
offered in December 2016, at a cost of as much as $787.5
million in February 2017 and at a cost of as much as
$812.5 million – as the GREC speculators continue to
demand even more.  
 


As I also wrote, as dismayed as I have been with the
course of these negotiations, I understand that Mr.
Bielarski serves at the pleasure of four members of a City
Commission some of whom have expressed excitement







about the prospect of acquiring the GREC plant or the
GREC entity at a price that is by far the highest price
ever paid in the United States to acquire a biomass plant
and/or buy out of a biomass generation contract.
 


In my Monday morning email and memorandum and
email I described in detail why things may have come to
be as they are in this painful and not-yet-resolved chapter
in the City Commission’s history. Perhaps before you
begin your deliberations those communications will reach
you.  For now, I’ll close here as I closed Monday
morning:
 


Walking away should always be an option, particularly
when dealing with counter-parties who have
demonstrated a pattern of irregular negotiations and
unreasonable demands.  








From: Baxley, Robin L.
To: Bielarski, Edward J
Subject: RE: GREC - GRU MOU 3-21.pdf
Date: Wednesday, March 22, 2017 9:26:14 AM


Do I need to reach out to him or have you?
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Bielarski, Edward J 
Sent: Wednesday, March 22, 2017 9:15 AM
To: Baxley, Robin L.
Subject: RE: GREC - GRU MOU 3-21.pdf
 
Sorry,  Jim will send.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Baxley, Robin L. 
Sent: Wednesday, March 22, 2017 9:14 AM
To: Bielarski, Edward J
Subject: RE: GREC - GRU MOU 3-21.pdf
 
Do you have a Word document?  I can’t change the PDF?
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Bielarski, Edward J 
Sent: Wednesday, March 22, 2017 9:07 AM
To: Baxley, Robin L.
Subject: FW: GREC - GRU MOU 3-21.pdf
 
Robin,
 



mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=baxleyrl35710854

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej





Could you print an executatble MOU?
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Tuesday, March 21, 2017 8:44 PM
To: Bielarski, Edward J; Brown, Thomas R; Al Morales; Dennis Duffy; shalleynm@cityofgainesville.com;
Locke, Justin M
Subject: GREC - GRU MOU 3-21.pdf
 
Ed,
Attached is a revised version of the MOU, marked against GRU rev 11. The first change is
that we have reverted the language in Section 7(b) regarding future withholdings, to the
language which had been previously suggested by GRU and included by GRU in prior drafts.
We have also made two other minor changes to clarify the intent that the Retention Cap
credit would be realized through retention of those previously withheld funds under the PPA. 
We believe that these changes are in keeping with our mutual understanding.
Regards,
Jim
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From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Wednesday, March 01, 2017 5:33:22 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transactions are awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction               Cardholder             Card Name
Amount                    Posted                 Last 4
------------------------- ---------------------- ----------------------
TXN00120533               THOMAS BROWN           THOMAS R BROWN
$26.25                    2017-02-27             0298
TXN00119484               ROBIN BAXLEY           ROBIN L BAXLEY
$91.99                    2017-01-30             3600
TXN00119506               ROBIN BAXLEY           ROBIN L BAXLEY
$200.00                   2017-01-30             3600
TXN00119609               DAVID BEAULIEU         DAVID E BEAULIEU
$11.50                    2017-02-01             0757
TXN00119849               ROBIN BAXLEY           ROBIN L BAXLEY
$30.00                    2017-02-08             3600
TXN00120029               MARGARET CRAWFORD      MARGARET A CRAWFORD
$10.00                    2017-02-13             3612


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------
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From: Banks, Walter T
To: Bielarski, Edward J
Subject: Re: Resend of Executed GREC/GRU MOU
Date: Friday, March 10, 2017 8:14:56 AM


Thanks Ed....


Sent from my iPhone


> On Mar 10, 2017, at 8:12 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> Mayor, Commissioners and UAB members,
>
> I am in receipt of GREC's revision of the MOU I sent Mr. Gordon last Sunday.  I have briefly reviewed
the document and will review it with my team, but here is my preliminary read:
>
> GREC wants to sell the entity not assets, which is problematic for GRU.
>
> GREC would now like the previous offer of $ 750 million vs. GRU's new offer of $ 725 million, which
goes down to $ 700 million at the close of business tommorrow.
>
> GREC has reduced the exclusivity period to 3 months, which is shorter than the 7 months we have to
complete the transaction.  This is a math problem, which does not compute.
>
> GREC has converted the interest rate protection at 3.75 percent to an option on GRU 's part to
terminate if 30 year US Treasuries rise 100 basis points over the current 3.11 percent.  Quite frankly,
GRU doesn't value US Treasuries as much as the MMD index which tracks 30 year tax-exempt bond
rates on AAA bonds.  The 100 basis point spread is too large and it's the wrong index.
>
> GREC has elected not to indemnify the city in any actions taken against the city when the city simply
acts on GREC's designation of any information as exempt from sunshine.  That's unacceptable.
>
> GREC wants GRU to agree to stop withholding amounts from bills until closing.  GRU needs to
continue exercise its rights under the PPA.
>
> GREC wants the contract to be governed by the laws of New York.  I love New York, but Give me
Florida.
>
> Let me remind you that I have not fully reviewed this revised MOU and I will be spending time going
over it with staff.  However, I still want you all to know what I know.
>
>
> Ed B
>
> Sent from my iPad
>
>
> Edward Bielarski Jr
> General Manager
> Gainesville Regional Utilities
>
> From: Jim Gordon [mailto:jgordon@emienergy.com]
> Sent: Thursday, March 09, 2017 9:05 PM
> To: Bielarski, Edward J
> Subject: Fwd: Executed GREC/GRU MOU
>
>
>
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>
> Begin forwarded message:
> From: "Jim Gordon" <jgordon@emienergy.com<mailto:jgordon@emienergy.com>>
> To: "Jim Gordon" <jgordon@emienergy.com<mailto:jgordon@emienergy.com>>
> Subject: Executed GREC/GRU MOU
> Ed,
>
> Attached please find an MOU executed by GREC on terms that have been authorized by its board.
> Also attached is a version marked to changes from your prior draft.
> I’m confident that this MOU would result in a mutually beneficial transaction that would save GRU’s
ratepayers hundreds of millions of dollars.
> I look forward to hearing from you.
>
> Best regards,
>
> Jim
>
> <GREC MOU Executed.pdf>
> <GREC MOU rev 4 - Marked(001).pdf>
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From: Shalley, Nicolle M.
To: Bielarski, Edward J; Locke, Justin M; Brown, Thomas R
Cc: Waratuke, Elizabeth A.
Subject: FW: Confidentiality and Nondisclosure Agreement
Date: Tuesday, January 10, 2017 8:35:21 AM
Attachments: szattny0417010513490.pdf


Hello Ed, Tom  and Justin – Both Liz and I have signed the attached Confidentiality and Nondisclosure
Agreement, so we are available if you wish to discuss any transaction you are working on with
GREC.  As a reminder, this Agreement covers only oral communications, so if/when you are to the
point of reducing anything to writing, we will have to consider and address all public records issues. 
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.  If you have
received this email in error, please immediately reply to the sender, then delete the email.  Thank
you.  
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From: Gainey, Omichele D
To: Bielarski, Edward J
Cc: Baxley, Robin L.
Subject: RE: MOU
Date: Wednesday, March 22, 2017 11:41:05 AM
Attachments: image001.png


FYI --  there’s no attachment. J
 


Omichele D. Gainey
Executive Assistant to
City Commissioners
gaineyod@cityofgainesville.org
352.393.8877 (ph)
 
** Office Hours are Monday-Thursday, 7am-6pm **
 
DID YOU KNOW:
If you have a complaint/issue you can utilize the City’s GNV311 system from your smart phone/computer?
You will be notified of the status/completion of your request, and can also monitor what else has been entered in
your area.
Try it today – IT’S FREE!  Download the app, or visit us at http://www.cityofgainesville.org/openGNV/311GNV.aspx.
 


 
Under Florida's public records law, most written communications to or from City offices and employees regarding City
business are public records and are available to the public upon request. Your email communications may be subject to
public disclosure.


 
 


From: Bielarski, Edward J 
Sent: Wednesday, March 22, 2017 11:35 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: FW: MOU
 
Mayor, Commissioners and UAB members,
 
I am pleased to let you know that Mr. Gordon and I have reached agreement on a mutually
beneficial agreement, which will set the stage for negotiation of a definitive agreement for the
purchase and sale of the GREC assets. Taking the form of a non-binding MOU, this agreement sets
the price at $ 750 million based on a set of conditions and terms, which were vetted by the City
Attorney as well as outside counsel.  I have attached the e-mail string.
 
I plan on discussing this MOU at tommorrow’s joint City Commission, UAB meeting.  I will forward
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the executed MOU within another e-mail, once I’ve received it from Mr. Gordon.  Thank you all for
your patience during this process.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Wednesday, March 22, 2017 10:05 AM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M
Subject: Re: MOU
 
Ed,
  We are pleased to move forward with you and your team's acquisition and realization of the full
value and benefits of the Gainesville Renewable Energy Center for the City of Gainesville and the
region.
   I should have the answer for you on the timing of the draft Definitive Agreement within the next 
hour and then I will email you the executable MOU. We are looking forward to working with you and
your team in completing a successful and mutually beneficial transaction.
Sincerely,
Jim


On Mar 22, 2017, at 9:31 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Jim,


 


I am in receipt of your latest revision to the MOU.  At this point I am pleased to say that
aside from placing a date in the blank space for the first delivery of the draft Definitive
Agreement I am in agreement with the MOU.  Congratulations on reaching this moment
of accomplishment.  As soon as you have talked with your folks at Chadbourne Parks
with a delivery date, I reels will execute the MOU and forward it to you for your
signature.  I hope to talk about the MOU in length at tommorrow’s joint City Commission,
UAB meeting.


A communication would not be complete without a song lyric for you.  Given your love for
Boston I can’t help but throw you a Neil Diamond tune, “Sweet Caroline”.  Think about
Neil singing on the infield at Fenway Park;,


Where it began, I can’t begin to knowin’, but then I know its growing strong.  Was
in the spring (Today’s the second day) and spring became the summer. Who’d


have believed you’d come along.


And of course, everyone knows that when it’s sung, “good times never seemed so good”
everyone would rejoice and shout,,


So good, so good, so good
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Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Bielarski, Edward J
To: Cottle, Lisa A.
Cc: Brown, Thomas R; Locke, Justin M
Subject: Re: Withholding issue
Date: Saturday, March 18, 2017 7:16:05 PM


Lisa,


I talked with Jim for almost 2 hours today.  I think we are at the point that GREC will allow GRU to
withhold monies to the extent we do under current practices (no dollar limitations), but they won't go
beyond allowing GRU to retain more than the $ 7.2 million if we close.  I still think it's a win.  Jim will
have his attorneys review Monday.  I think this might close the MOU.


Thanks for your help.


Ed B


Sent from my iPad


> On Mar 17, 2017, at 8:57 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>
> Ed, attached is draft language for your consideration.   Feel free to call me at 415-283-5538 over the
weekend.  Or email me if you want me to call you.
>
> Lisa
>
> -----Original Message-----
> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
> Sent: Friday, March 17, 2017 7:54 AM
> To: Cottle, Lisa A. <LCottle@winston.com>
> Subject: RE: Withholding issue
>
> Lisa,
>
> I'd appreciate a draft of some language concerning this before Monday if you would.  I don't want to
wait until Monday to think about this stuff.  I'll consult with Nicole, but I need to think about options
and language.  I've attached the latest MOU I sent to Jim.
>
>
> Edward Bielarski Jr
> General Manager
> Gainesville Regional Utilities
>
> -----Original Message-----
> From: Shalley, Nicolle M.
> Sent: Friday, March 17, 2017 9:20 AM
> To: Bielarski, Edward J
> Cc: Lisa A. Cottle
> Subject: Re: Withholding issue
>
> Hi Ed - I'm taking today and this weekend off, as my son is in town for Spring Break, but I'm still
giving this some thought and will work on language on Monday.
>
> Nicolle M. Shalley
> City Attorney
> City of Gainesville
> 352-393-8747 (office phone)
>
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>> On Mar 17, 2017, at 12:54 AM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>>
>> Nicole/Lisa,
>>
>> I think the solution to the provision whereby GREC will allow GRU to retain the $ 7.1 mm as of the
closing, not not allow withholding during the interim and GRU's position that we are allowed to withhold
and retain the balance withheld as of closing along with the $ 10 mm payment for misreporting of
Available Energy is this:
>>
>> Allow GRU is continue to withhold based on i) no retroactive application of claims within the
Dispute, ii) the concept of claims within the Dispute in which funds have already been withheld and iii)
math type errors in billings.
>>
>> Cap the level to which GREC will allow the withholdings as of the time of closing to be retained at $
10 million (or whatever appropriate amount) Obviously, GRU will be allowed to make claims to whatever
level under the PPA during that time, but the recovery as of the time of a Closing would be limited to $
10 million (or whatever appropriate amount).  This means that GREC would not have to make a payout
or have a credit on the purchase price at closing.  It also means that GRU would not be forfeiting its
rights under the PPA. It also means that the settlement would be capped.
>>
>> Thoughts?
>>
>>
>> Sent from my iPad
>
> ________________________________
> The contents of this message may be privileged and confidential. If this message has been received
in error, please delete it without reading it. Your receipt of this message is not intended to waive any
applicable privilege. Please do not disseminate this message without the permission of the author. Any
tax advice contained in this email was not intended to be used, and cannot be used, by you (or any
other taxpayer) to avoid penalties under applicable tax laws and regulations.
> <MOU - GRU purchase of biomass facility_(8813050)_(4).DOCX>








From: Bielarski, Edward J
To: Waratuke, Elizabeth A.
Cc: Shalley, Nicolle M.
Subject: RE: Executed GREC/GRU MOU
Date: Friday, March 10, 2017 9:21:10 AM
Attachments: grec mou executed.pdf


grec mou rev 4 - marked(001).pdf


Folks,
 
Darn technology!  Here it is.  Do you want to call me?
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Waratuke, Elizabeth A. 
Sent: Friday, March 10, 2017 8:59 AM
To: Bielarski, Edward J
Cc: Shalley, Nicolle M.
Subject: Re: Executed GREC/GRU MOU
 
Ed the attachment didn't come through 


Sent from my iPhone


On Mar 9, 2017, at 9:18 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:


Response from Jim Gordon


Sent from my iPad


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Subject: Fwd: Executed GREC/GRU MOU


Begin forwarded message:


From: "Jim Gordon" <jgordon@emienergy.com>
To: "Jim Gordon" <jgordon@emienergy.com>
Subject: Executed GREC/GRU MOU


Ed,


Attached please find an MOU executed by GREC on
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(Marked v. GRU draft no.3) 



MEMORANDUM OF UNDERSTANDING 



REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY 



This MEMORANDUM OF UNDERSTANDING REGARDING 



GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as 



of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal 



corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy 



Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the 



“Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the 



proposed purchase by GRU and sale of all ownership interests inby GREC, the owner  of that 



certain biomass electricity generating facility that is owned by GREC, located in the City of 



Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If 



executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith 



to negotiate a definitive agreement providing for the purchase by GRU and sale of all ownership 



interests in by GREC, owner of the Facility and all related assets, as identified in such agreement 



(the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of 



mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 



and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to 



negotiate a mutually acceptable definitive agreement for the Transaction that includes the 



following terms: 



1. Purchase and Sale.  The Transaction will provide for the sale and 



conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of all 



ownership interests in GREC the Facility and all assets, contracts, property, and rights that are part 



of the Facility or necessary for the ownership, operation or maintenance of the Facility 



(collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, 



subject to obtaining any required third party approvals and consents.  That certain Power Purchase 



Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a 



Biomass-Fired Power Production Facility between GRU and GREC dated April 29, 2009, together 



with its related amendments, shall be terminated at Closing of the Transaction (“Closing.”)  



2. Price.  The purchase price and terms of payment will be seven hundred 



fiftytwenty five  million dollars ($750,25000,000), assuming financing by GRU through 



thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with  total 



interest cost not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will 



be paid in cash at Closing.  Should the 30-year U.S. Treasury total interest rate increase by more 



than 100 basis points above the current rate of 3.11% as of the time of Closing, cost assumed in 



the Purchase Price exceed the rate specified above, the Parties agree that either (a) the Purchase 



Price will be reduced by $1.5 million dollars for each basis point increase in the total interest cost, 



or (b) either party GRU may terminate the purchase/sale.  If the MOU is not executed by GREC 



by March 10, 2017 the purchase price and terms of payment will be seven hundred million dollars 



($ 700,000,000), assuming financing by GRU through thirty (30)-year utility system revenue 
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bonds issues by the City of Gainesville, Florida with total interest cost not to exceed three and 



three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at closing. 



3. Negotiation.  The Transaction will be subject to the negotiation and 



execution of a definitive agreement and associated legal documents.  Negotiations will begin with 



a proposed asset purchase and sale agreement supplied by GREC.  The Parties will use 



commercially reasonable efforts to complete negotiations and agree upon a definitive agreement 



for execution not later than four (4) months after the Execution Date, and to achieve Closing not 



later than seven (7) months after the Execution Date. 



4. Diligence.  The Transaction will be subject to the satisfactory completion 



by GRU of customary due diligence.  Effective as of the Execution Date and subject to the 



provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of 



the diligence process to facilitate timely and reasonable access for GRU and its representatives to 



the Facility and other Assets, and to the balance sheet ooks and maintenance records of GREC and 



the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and 



agrees that GREC may require that representatives of GREC be present in any meetings that 



representatives of GRU may have with the Facility operator or other third parties. 



5. Exclusivity.  Until three seven (37) months after the Execution Date, or such 



later date as may be specified in a definitive agreement executed by the Parties (the “Expiration 



Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and 



the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly 



or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any 



other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate 



with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity 



(other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the 



Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any 



additional restrictions on upstream ownership transfers that are not already covered by the PPA.  



Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, 



its members or anyone authorized to act on its or their behalf of any expression of interest or offer 



to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any 



other transaction that is substantially similar to, or that would preclude, the Transaction), and the 



terms and conditions of any such offer or expression of interest. 



6. Public Records and Confidentiality.  This Memorandum is a public record 



that will be disclosed to the public and discussed during public meetings of the Gainesville City 



Commission (“Commission”).  This Memorandum does not disclose any confidential verbal 



discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of 



November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).   ((Note: this 



sentence did not really make sense because individuals signed the NDA and those individuals are 



not parties to this MOU))  The Parties also confirm that the definitive agreement for the 



Transaction will be subject to Commission approval, and will be a public record that will be 



disclosed to the public and discussed during public Commission meetings.  Should either Party 



reasonably believe that specific written information provided in connection with this 



Memorandum or through due diligence, or included in the definitive agreement or otherwise 



provided in connection with the Transaction falls within a specific exemption under Florida’s 
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Public Record laws, the Party transmitting or providing such information shall submit such 



information to the receiving Party in a separate envelope that includes a general description of the 



information together with a reference to the specific Florida Statute or other law that deems such 



materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that 



information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public 



Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal 



reference provided by the transmitting Party.  If the receiving Party receives a public records 



request for any information that the transmitting Party has designated as exempt, the receiving 



Party will notify the transmitting Party through email notice.  The transmitting Party shall have no 



longer than five (5) business days after receipt of such notice to file any necessary court documents 



to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the 



transmitting Party timely files the necessary court documents, the receiving Party will not disclose 



the information until the conclusion of any proceedings.  If the transmitting Party fails to comply 



with any of the requirements in this section or fails to file any necessary court documents to prevent 



the receiving Party from disclosing materials as described herein, such failure shall be deemed as 



a waiver by the transmitting Party to the claim that any materials submitted by the transmitting 



Party constitute exempt information. The transmitting Party agrees that its designation of 



information as exempt may be challenged in court by any person or entity.  The transmitting Party 



agrees to indemnify and defend the receiving Party, its employees, agents and officials 



("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, 



related to the transmitting Party’s designation of materials as exempt and to hold harmless the 



Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs 



and attorneys' fees incurred by the receiving Party, by reason of any claim or action arising out of 



or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any 



information provided, including any materials designated as exempt, will be distributed to 



members of staff, management and the relevant board and Commission members for evaluation 



and consideration of the Transaction. 



7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under 



American Arbitration Association (“AAA”) procedures that is pending in AAA 



Case No. 01-16-0000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims 



asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply 



of Dependable Capacity, Energy and Environmental Attributes from a Biomass-Fired Power 



Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  .  GRU agrees to 



withhold no additional amounts invoiced by GREC under the PPA until the Closing, but shall 



retain the right to challenge and seek recovery of any such invoiced amounts if the Closing does 



not occur.  If the Closing shall occur, in consideration of the mutual benefits of the Transaction, 



the Parties intend that the Closing would settle and resolve all claims and counterclaims in the 



Dispute  that are then pending and have not been finally adjudicated by the arbitrator  without any 



payments owed from either Party to the other, except such payments as shall be made in respect 



of the Transaction at the Closing, and the Parties would execute the appropriate documents to 



effectuate the agreed upon settlement and release.    If the Closing does not occur, both parties 



shall retain the right to pursue any claims that they may have under the PPA, specifically including 



GRU’s right to challenge and seek recovery of invoiced amounts that have been paid subsequent 



to  the Execution Date. This Memorandum does not operate to stay the Dispute with regard to any 



pending motions, including pending claims/counterclaims that may be decided by Summary 



Judgment in the Dispute, as well as pending discovery motions, and to that end shall have no effect 
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on those motions/claims/counterclaims that are finally adjudicated by the arbitrator between the 



Execution Date and Closing.  This Memorandum does operate to stay the Dispute with respect to 



pending non-Summary Judgment claims/counterclaims.  The Parties shall file with the arbitrator 



any necessary documentation to effectuate the partial stay described herein.   



8. Reservation of Rights.  The Parties’ execution of this Memorandum and 



their negotiation of the Transaction and associated discussions and communications shall not 



affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in 



the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this 



Memorandum and engages in negotiations and activities in connection with the Transaction 



independent of the Dispute and with all rights expressly reserved.   



9. Miscellaneous.  This Memorandum shall be governed by, and construed in 



accordance with, the law of the State of New YorkFlorida.  This Memorandum shall be executed 



first by an authorized management representative of GRU and by an authorized representative of 



GREC and, if so executed, the management representative of GRU shall present this Memorandum 



to the Commission for approval.  This Memorandum shall not be effective until approved and 



executed by the Commission.  The Sections of this Memorandum that are binding (as specified in 



the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of 



and be enforceable by the Parties and their successors and assigns if and only if signed and 



delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville 



by March 25, 2017 and shall otherwise be void and of no effect.  This Memorandum may be 



executed by facsimile or by documents sent in PDF via email and in any number of counterparts, 



all of which together shall constitute a single instrument and shall be considered an original for all 



purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each 



Party shall sign at least one counterpart. 



IN WITNESS WHEREOF, the Parties have caused this Memorandum to be 



executed by their respective, duly authorized representatives as of the Execution Date. 



THE CITY OF GAINESVILLE, FLORIDA, 



D/B/A/ GAINESVILLE REGIONAL 



UTILITIES 



Recommended for approval by GRU 



Management 



By:       



Name:       



Title:       



GAINESVILLE RENEWABLE ENERGY 



CENTER, LLC 



 



By:       



Name:       



Title:       
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Approved by the City Commission 



By: ______________________________ 



Name: Lauren Poe 



Title: Mayor 



 



For GRU:  Approved as to form and legality: 



By:       



Name:       



Title:       



 



 












terms that have been authorized by its board.
Also attached is a version marked to changes from your
prior draft.
I’m confident that this MOU would result in a mutually
beneficial transaction that would save GRU’s ratepayers
hundreds of millions of dollars.
I look forward to hearing from you.


Best regards, 


Jim


 








From: Bielarski, Edward J
To: Baxley, Robin L.
Subject: Fwd: Biomass etc
Date: Saturday, February 25, 2017 8:52:53 AM


FYI


Sent from my iPad


Begin forwarded message:


From: "Lyons, Anthony R." <LyonsAR@cityofgainesville.org>
Date: February 25, 2017 at 6:08:07 AM EST
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Cc: "Lyons, Anthony R." <LyonsAR@cityofgainesville.org>, "Locke, Justin
M" <LockeJM@gru.com>, "Shuping, M. April"
<shupingma@cityofgainesville.org>
Subject: Re: Biomass etc 


Ed,


I will look forward to sitting with you early next week and discussing this
fully. 


If you could let Robin know, assuming that she is helping you, that I will
move my calendar however is needed to accommodate our convening of
a meeting. 


Best,


Anthony Lyons
City Manager
City of Gainesville, FL


Sent from my iPhone


On Feb 24, 2017, at 10:58 PM, Bielarski, Edward J
<BielarskiEJ@gru.com> wrote:


Anthony,


I'm sorry, but I don't understand.  How does the biomass
MOU effect a UAB agenda item concerning the billing for city
items (I assume you are talking about storm water and
garbage)? In regard to items explored by the UAB there have
been and will be a host of issues they've explored which touch
on the multitude of interconnections with GG services.  


The UAB was formed to advice the commission on issues
related to GRU.  In the short time of its existence GG has not
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participated in virtually any of the agenda setting or meetings.
 I have not expected that you would and you have shown no
inclination to do so.  Therefore, I am mystified by your
request that to inform you of an item on the UAB agenda so
GG can prepare for its discussion.


I look forward to talking to you about this further next
weeks,one with Justin and April.


Sent from my iPad


On Feb 24, 2017, at 6:43 PM, Lyons, Anthony R.
<LyonsAR@cityofgainesville.org> wrote:


Ed,


In light of what I have read in the paper today
about a possible purchase of the Biomass facility,
April and I would like to sit with you early next
week along with Justin. It is important that we
meet prior to the UAB which I also understand you
will be discussing not billing for us any longer. 


In the future it would be helpful to let me know of
that kind of item ahead of the agenda so that we
can be prepared to discuss with with you all or the
board if needed. 


Regards,


Anthony Lyons
City Manager
City of Gainesville, FL


Sent from my iPhone
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From: Bielarski, Edward J
To: Lyons, Anthony R.
Cc: Locke, Justin M; Shuping, M. April
Subject: Re: Biomass etc
Date: Friday, February 24, 2017 10:58:45 PM


Anthony,


I'm sorry, but I don't understand.  How does the biomass MOU effect a UAB agenda
item concerning the billing for city items (I assume you are talking about storm
water and garbage)? In regard to items explored by the UAB there have been and
will be a host of issues they've explored which touch on the multitude of
interconnections with GG services.  


The UAB was formed to advice the commission on issues related to GRU.  In the
short time of its existence GG has not participated in virtually any of the agenda
setting or meetings.  I have not expected that you would and you have shown no
inclination to do so.  Therefore, I am mystified by your request that to inform you of
an item on the UAB agenda so GG can prepare for its discussion.


I look forward to talking to you about this further next weeks,one with Justin and
April.


Sent from my iPad


On Feb 24, 2017, at 6:43 PM, Lyons, Anthony R. <LyonsAR@cityofgainesville.org>
wrote:


Ed,


In light of what I have read in the paper today about a possible purchase
of the Biomass facility, April and I would like to sit with you early next
week along with Justin. It is important that we meet prior to the UAB
which I also understand you will be discussing not billing for us any
longer. 


In the future it would be helpful to let me know of that kind of item
ahead of the agenda so that we can be prepared to discuss with with you
all or the board if needed. 


Regards,


Anthony Lyons
City Manager
City of Gainesville, FL


Sent from my iPhone
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From: Shalley, Nicolle M.
To: Cottle, Lisa A.; Bielarski, Edward J
Subject: Draft MOU
Date: Monday, February 20, 2017 6:28:56 PM
Attachments: mou - gru purchase of biomass facility.docx


Hello Ed and Lisa –
 


Attached are my questions/revisions (in track changes format) to the February 20th draft.  I am
available to discuss should either of you have questions.  Most importantly, these drafts are public
records and my understanding from Ed is that this MOU initially serves to put GRU management’s
basic terms of offer into writing for submission to GREC.  If GREC agrees, they will execute and Ed
will take to the Utility Advisory Board and City Commission.  The MOU is not reducing the
confidential discussions (held under the NDA) to writing.  It is simply one side (GRU) trying to get an
offer “on the table” to see if there is real interest in continuing to the next step.    You will see I
inserted a great deal of public records language, that is because we want both sides to understand
clearly how this will work if a deal moves forward  -- neither Ed nor I desire (nor do we believe the
UAB or CCOM would tolerate) bringing forward largely redacted documents to the public meetings. 
However, we understand some specific information may be exempt under the public records law
and the party providing it should have the opportunity to protect it.     
 
I understand that while I was on vacation last week, Ed desired to move forward with drafting this
MOU and called upon Lisa under the “general matters” retention that we have with Winston and
Strawn.  Since I am back, I am happy to pick this up and work on it with Ed and call upon Lisa only as
needed.  Lisa, please bill your time on this to the “general matters” and not to the GREC Arbitration. 
  Thank you.  
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.  If you have
received this email in error, please immediately reply to the sender, then delete the email.  Thank
you.  
 



mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=smithnm

mailto:lcottle@winston.com

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej









W&S Draft dated February 20, 2017


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, d/b/a/ Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of the confidential discussions of the Parties inan offer from GRU for  respect of the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences tThe Parties intendt to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, tThis Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, the Parties intend toGRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.


2. Price.  The purchase price and terms of payment will be as agreed by the Parties, although the Parties currently anticipate that the purchase price will be seven hundred fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida with an interest rate not to exceed three and three-quarter percent (3.75%) (“Purchase Price”), which will be paid in cash at the closing of the Transaction (“Closing”).  Should the interest rate assumed in the Purchase Price exceed the rate specified above, the Parties agree that the Purchase Price will be reduced proportionately.


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GRU.  The Parties will use best efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until ten (10) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  The Parties agree that tThis Memorandum, once executed by both Parties, will be is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”),.  This Memorandum does not disclose any  and will not be designated as confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).  The Parties each acknowledge and confirm their obligations under the NDA, and further expressly confirm that the Parties’ verbal negotiations and verbal discussions regarding the Transaction, and all associated documents, information, and communications, shall be treated as confidential information that is subject to the NDA.  The Parties also confirm that the definitive agreement for the Transaction, once executed by both Parties, will be subject to Commission and GREC Board approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either party reasonably believe that specific written information provided in connection with this Memorandum, due diligence or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the party  transmitting or providing such information shall submit such information to the receiving party in a separate envelope that  includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving party will not warrant or guarantee that information designated by the transmitting party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving party will offer no opinion as to the accuracy of the legal reference provided by the transmitting party.  If the receiving party receives a public records request for any information that the transmitting party has designated as exempt, the receiving party will notify the transmitting party through email notice.  The transmitting party shall have two (2) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting party.  If the transmitting party timely files the necessary court documents, the receiving party will not disclose the information until the conclusion of any proceedings. If the transmitting party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting party to the claim that any materials submitted by the transmitting party constitute exempt information. The transmitting party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting party agrees to defend the receiving party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees, and for costs and attorneys' fees incurred by the receiving party, by reason of any claim or action arising out of or related to the transmitting party's designation of materials as exempt.  The parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.                


7. Dispute and PPA.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  If the Closing shall occur, ((is this offer suggesting that the proceedings will be abated?  Or that payment of any sums awarded under the proceedings would be abated? until Closing)) the Parties intend that the Closing would settle and resolve all claims and counterclaims in the Dispute without any payments owed from either Party to the other, except such payments as shall be made in respect of the Transaction at the Closing, and the Parties would execute the appropriate documents to effectuate the agreed upon settlement and release.  The Parties intend to terminate the PPA concurrently with the Closing.


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications constitute negotiations and conduct concerning a compromise pursuant to Florida Statutes Section 90.408, and shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction with all rights expressly reserved.  This paragraph shall not impair the effectiveness of a potential settlement as a result of the Closing as contemplated by Section 7 above.


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by authorized management representatives of GRU and GREC and, if so executed, management representatives shall present this Memorandum to their respective Board/Commission for approval.  This Memorandum shall not be effective until approved and executed by the respective Board/Commission of each Party.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC


Recommended for approval by GREC Management


By:						
Name:						
Title:						





Approved by the Board of Directors


By: _______________________________


Name:_____________________________


Title:______________________________
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Tuesday, March 7, 2017


Embedded image: Downtown Administration Buidling. See full image here.


OneSAP Project Cohesion
Update - The Final Countdown


As we begin the “final countdown” to OneSAP Project Cohesion system go-live on April
3, all Project Team and Extended Project Team Members will be expected to be
available for weekend work on an as-needed basis from now through go-live.


If you receive a request to work on a weekend, please check in with your supervisor to
verify your time is being accounted for, and if you need VPN access to work remotely
please put in a WISDOM request.


Click to read more on the OneSAP SharePoint…


Spotlight: Thank-a-Colleague


From: Grudaily
Bcc: Dl_outgoing_daily
Subject: GRU Daily 3.7.17
Date: Tuesday, March 07, 2017 9:02:10 AM
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Everyday Safety


Be aware of tripping hazards.
Stretching cords across walkways or
under rugs creates a tripping hazard, so
ensure all cords are properly secured and
covered.


Ask yourself: What critical errors can
occur when I don't exhibit this safety-
related habit? (Read about critical errors
in SafeStart Units 2 and 3).


OneSAP Updates


This section will include important updates and information on the OneSAP
Program, the first phase of which is the new financial system being implemented


through Project Cohesion, which is set to go-live on Monday, April 3.


Frequently Asked Questions:
Timekeeping & Requisitions


The following questions were asked during the Timekeeping and Requisitioning
informational roadshows that occurred last week and are continuing today.


Please visit the OneSAP SharePoint page to view the answers. 
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•    Will time entry still be done in batches according to pay locations?


•    When MAPS/Indirect employees have emergent projects (i.e. storm events), how
to they charge their time to these projects?


•    How will Prior Period Adjustments (PPERS) be performed in the new system?


•    How will business units receipt vehicles and equipment (fleet)?


•    Who will be responsible for receipting freight charges?
 


(Re-entry of system credentials may be required to access SharePoint)


Upcoming Events


Pints for Perry Blood Drive tomorrow, March 8 from 11 a.m. - 2:30 p.m. at the
Admin. Bldg. and from 3 - 6 p.m. at the EOC.
 
UF Shands Bike Rodeo and Summer Safety Fair is this Saturday, March 11, from
9 a.m. - noon in the O'Connell Center parking lot.
 
Tickets are now available for the annual Brighter Tomorrow Scholarship
Banquet! The banquet will be held on Thursday, May 11, at 6 p.m. at the Best
Western Gateway Grand. Derrick Brooks, NFL Hall of Famer and former Tampa
Bay Bucs linebacker, will be the keynote speaker. For more information please
contact Casey Smith with Community Relations at 352-393-1203.


 


Link to OneSAP SharePoint
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GRU Updates & Reminders


Important Updates & Reminders


March 2017 Tours:


Thursday, March 16 (Kelly Plant)


UF/College of Law


Tuesday, March 28 (Kanapaha)


UF/College of Law
 


A Message from CFO Justin Locke – Upcoming Budget Cycles.
 
Energy Delivery Assignment Role Opening- Electric Systems Operations Manager.
Find out more information about the job opportunity here. 


If you are interested in being considered for this acting assignment, please
submit your resume to Susan Boyd via e-mail no later than noon, Monday,
March 13th.  


Find out who to contact for utilities legal assistance here. 
 
Employment Opportunities


The Grapevine


Perry once again files bill to create independent GRU authority board
WCJB TV-20
A new bill filed in the state senate would change how Gainesville Regional Utilities is run.


GRU reduces biomass offer by $25M
The Gainesville Sun
GRU officials have reduced their offer price for the biomass plant after not receiving a


 


 


 


 


Link to Our News Archive
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returned signed copy of an MOU. 


Letters to the editor for March 7, 2017
The Gainesville Sun
Gainesville resident writes to the editor of the Sun regarding Keith Perry's bill for GRU
authority board. 


 


Submit to the Daily!


CONTACT US:
For any questions regarding the GRU Daily please contact us at GRUDaily@gru.com


 


Link to the City of Gainesville Monthly News


 


 


 


Have content for the Daily? Submit it here.


 


 


Click for weather forecast
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From: Shalley, Nicolle M.
To: Stagliano, Steve J
Cc: Locke, Justin M; Bielarski, Edward J
Subject: RE: GREC MEMORANDA OF UNDERSTANDING
Date: Tuesday, March 07, 2017 3:43:53 PM


Hi Steve – Any public records I have regarding the MOU will be picked up in a search of emails sent
and received by Ed, if that helps simplify.  
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to disclosure upon
request.  If you do not want your email or email address released in response to a public records
request, do not send email to this office.  Instead, contact this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to which it is
addressed.  If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.  If you have
received this email in error, please immediately reply to the sender, then delete the email.  Thank
you.  
 


From: Public Records Request 
Sent: Tuesday, March 07, 2017 2:19 PM
To: Bielarski, Edward J; Locke, Justin M; Shalley, Nicolle M.
Subject: FW: GREC MEMORANDA OF UNDERSTANDING
 
Ed, Justin and Nicolle: This request appears to be simpler than the one Mr. Caplan made. Do you
want to provide this information now or wait until we receive the information from Mr. Caplan’s
request? I believe the records requested in this one will be contained in Mr. Caplan’s request.
 
Steve Stagliano
GRU Administrative Services Director
(352) 393-1212
 
From: Ray Washington [mailto:raywashingtonlaw@gmail.com] 
Sent: Tuesday, March 07, 2017 12:10 PM
To: Public Records Request
Subject: GREC MEMORANDA OF UNDERSTANDING
 
Mr. Stagliano,
 
Please provide copies of all draft memoranda of understanding relating to a buy down of the
GREC contract, acquisition of the GREC entity or purchase of GREC assets. This would
include, but would not be limited to, memoranda and accompanying communications sent to
GREC or received from GREC on February 17, February 21, February 24 and March 3 2017.
It would also include all written communication or other records related to GREC sent or
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received from March 3 to the time this request is fully complied with, inclusive.


--
Ray Washington
Attorney and Counselor at Law
P.O. Box 6008
Gainesville, FL 32627
(352) 284-2222 








From: Bielarski, Edward J
To: Citycomm
Cc: Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: GREC negotiations update
Date: Thursday, March 16, 2017 9:51:39 AM
Attachments: grec_gru_history_3-16-17_v3.ppt


Mayor, Commissioners and UAB members,
 
At yesterday’s UAB meeting I presented a timeline of negotiations between GREC and GRU since


delivering a draft MOU on February 17th.  I believe the discussion was informative to both the UAB
and the viewing public.  It was also helpful to me to better understand how GRU may better
communicate the issues surrounding the purchase process.
 
Since that presentation there have been another series of communications between Mr. Gordon and
I, in which we are narrowing our differences.  Therefore, I have updated yesterday’s presentation for
last night’s movement and made it an attachment to this communication.  At this point, as
compared with the first offer GRU has “put on the plate” here’s where we currently stand:
 
                                                                First Offer                           GREC Counter                   Latest Offer
Type of Sale                                       Asset                                     Entity                                    Asset
Price                                                      $ 750 mm                             $ 750 mm                             $ 750 mm
Interest cap                                        3.75%                                    4.11%                                    3.61%
Exclusivity                                          10 months                           3 months                             4 months
Public Records                                  Indemnify GRU                 Limited                                 Indemnify GRU
Reservation of rights                     All rights under PPA        No withholding                 All rights under PPA
Abiding Law                                       Florida                                  New York                            Florida
Expiration of offer                                          N/A                                        3/25                                       4/21
Arbitration                                         Continuation                      Continuation                      Settle @ ~ $ 17 mm
 
Mr. Gordon has not yet to agree to my latest offer, although prior to my latest offer he had
proposed allowing GRU to retain the $ 7.2 mm in currently withheld monies, in exchange for no
further withholding of monies under the PPA and no final settlement of the approximately $ 10
million GRU claims it is owed for the reporting of Available Energy.
 
As a result I have signed the latest offer this morning and forwarded it to Mr. Gordon as a sign of my
seriousness with this proposal.
 
Given the significance of these events, I have asked Robin to ask for an agenda modification in order
to update the City Commission.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
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			GRU 1			GRU 2			GREC 1			GRU 3			GREC 2			GRU 4			GREC 3			GRU 5			GREC 4			GRU 6


			Type of Sale			Asset			Asset			Entity			Asset			Asset			Asset			Asset			Asset			Asset			Asset


			Price			$750 mil			$725 mil			$750 mil			$700 mil			$750 mil			$715 mil			$750 mil			$750 mil			$750 mil			$750 mil


			Interest Rate Cap			Up to 3.75			Up to 3.75			Up to 4.11			3.61			3.86			3.76			3.61			3.61			3.61			3.61


			Exclusivity			10 mos.			7 mos. 			3 mos.			4 mos.			4 mos.			4 mos.			4 mos.			4 mos.			4 mos.			4 mos.


			Public Records Disclosure			Indemnify			Indemnify			Limited Indemnity			Indemnify			Indemnify			Indemnify			Indemnify			Indemnify			Indemnify			Indemnify


			Rights of PPA			All			All			No W/H			All 			All			All			All			All			No W/H			All


			Law			FL			FL			NY			FL			FL			FL			FL			FL			FL			FL


			Expiration			N/A			N/A			3/25/17			4/30/17			3/31/17			4/15/17			4/15/17			4/21/17			4/21/17			4/21/17


			Arbitration Settlement			N/A			N/A			N/A			N/A			N/A			N/A			N/A			$18 mil			$7 mil			$18 mil

































































































From: Bielarski, Edward J
To: Kamal@gainesvillechamber.com
Subject: Re: Blueprint to a Buyout
Date: Monday, February 27, 2017 8:51:22 AM


Kamal,


I'm sure we can work out something.  With the current high demand there may be fees involved .


Ed B


Sent from my iPad


> On Feb 27, 2017, at 8:48 AM, Kamal Latham <kamal@gainesvillechamber.com> wrote:
>
> We would be delighted to have you and Justin meet with Chamber members
> during a luncheon in the next week or two and provide a briefing on the
> facts of the proposed buyout.
>
> Kamal I. Latham
> Vice President for Public Policy
> Gainesville Area Chamber of Commerce
> (352) 378-2498 (Direct)
> Kamal@GainesvilleChamber.com
>
>
>
>
>
>
>
>> On 2/27/17, 8:45 AM, "Bielarski, Edward J" <BielarskiEJ@gru.com> wrote:
>>
>> Kamal,
>>
>> I understand Justin has forwarded my Blueprint for a Buyout to you.  Is
>> there anything else you need at the moment?
>>
>> Ed B
>>
>> Sent from my iPad
>>
>>> On Feb 27, 2017, at 8:29 AM, Kamal Latham
>>> <kamal@gainesvillechamber.com> wrote:
>>>
>>> Thank you.
>>>
>>> Kamal I. Latham
>>> Vice President for Public Policy
>>> Gainesville Area Chamber of Commerce
>>> (352) 378-2498 (Direct)
>>> Kamal@GainesvilleChamber.com
>>>
>>>
>>>
>>>
>>>
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>>>
>>>
>>>> On 2/27/17, 8:27 AM, "Bielarski, Edward J" <BielarskiEJ@gru.com> wrote:
>>>>
>>>> Per your request
>>>>
>>>> Sent from my iPad
>>>>
>>>> Begin forwarded message:
>>>>
>>>> From: "Bielarski, Edward J"
>>>> <BielarskiEJ@gru.com<mailto:BielarskiEJ@gru.com>>
>>>> Date: February 25, 2017 at 1:57:22 PM EST
>>>> To: citycomm
>>>> <citycomm@ci.gainesville.fl.us<mailto:citycomm@ci.gainesville.fl.us>>
>>>> Cc: DL_Utility Advisory Board <UAB@gru.com<mailto:UAB@gru.com>>,
>>>> DL_GRU_ExecutiveTeam
>>>> <ExecutiveTeam@gru.com<mailto:ExecutiveTeam@gru.com>>,
>>>> DL_GRU_LeadershipTeam
>>>> <LeadershipTeam@gru.com<mailto:LeadershipTeam@gru.com>>
>>>> Subject: Blueprint to a Buyout
>>>>
>>>> Mayor, City Commissioners and UAB members,
>>>>
>>>>
>>>> Given the fact that there is now a very public discussion over a
>>>> yet-to-be executed MOU I felt the responsibility to put together a
>>>> summary from my perspective on how we got to the position of delivering
>>>> the draft MOU to GREC.  I think its important for you all to have the
>>>> same information to the level of detail so that you don¹t have to
>>>> recollect our conversations or be unaware of the process.
>>>>
>>>>
>>>>
>>>> Edward Bielarski Jr
>>>> General Manager
>>>> Gainesville Regional Utilities
>>>>
>>>
>
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From: Ray Washington
To: Citycomm
Cc: Dl_utility Advisory Board; Bielarski, Edward J; Brown, Thomas R; Locke, Justin M; Holt, Carlos L
Subject: The GREC Memorandum of Understanding -- the Bad and the Ugly
Date: Monday, February 27, 2017 5:43:46 PM


Commissioners:
 
After receiving and reviewing GRU General Manager Ed
Bielarski’s Proposed Memorandum of Understanding (MOU)
offered Friday as pre-requisite for discussion prior to negotiation
of a potential GREC contract buy-down and GREC plant
purchase, week I sent each of you an email identifying what I
considered positive about Mr. Bielarski’s MOU. In other words,
I wrote about “The Good,” meaning “the upside.”  While not
convinced of the wisdom of the $750 million starting point for
contract negotiations (up nearly 90% from GRU’s offer three
years ago, when the City Commission followed the advice of
GRU’s financial advisor Public Finance Management, or PFM),
I did believe that Mr. Bielarski and his team, within the
constraints imposed upon by GREC and this Commission, have
structured an MOU that in terms of transparency was worth of
praise.  It goes beyond any document I’ve seen in prior GREC
negotiations, and is written in clear language, largely devoid of
legalese, and relatively simple and straight forward. (I also have
indicated that, although I am with what Mr. Beilarski attempted
within the scope of what is appropriate to his duties as General
Manager, and within the context of limitations on what he can do
given political considerations driving some members of the
Commission, I remain dismayed by the lack of interest shown by
members of this Commission with respect to receiving,
reviewing and objectively assessing indicia of GREC fraud,
fiduciary pre-requisites to the Commission’s consideration of
Mr. Bielarski’s proposals. As I have written several times, the
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Commission – not Mr. Bielarski --  should authorize a full and
fair examination of already known indicia of GREC fraud. Such
indicia, if actually explored, could substantially strengthen
GRU’s GREC contract buy-down negotiating position.  After
this initial minimal due diligence, the Commission, as I have
written, either should declare the indicia of fraud to have been
disproven and irrelevant to establishing a fairer value of the
GREC contract, or should declare the indicia of sufficient
probity to justify acquisition of forensic evidence to preserve the
rights of GRU in negotiations with GREC.  That is your
responsibility, Commissioners, not Mr. Bielarski’s -- another
story for another retelling at another time in another place.)
 
In any event, having received and now having read and
considered Mr. Bielarski’s Saturday “Blueprint to a Buyout”
gloss to his MOU, I here follow Friday’s “The Good” email with
an email focused on part of what I consider to be “The Bad” (i.e.
“the downside”) and “The Ugly” (i.e. “the sides that have been poorly or
inadequately considered”) of the MOU.
 
The Bad.
 
As a starting point for negotiations, the MOU's proposed $750
million cannot in my estimation be justified.  This amount is not
only nearly 90% more than the City $400 million the City
offered three years ago, it is more than 30% in excess of what
Mr. Bielarski offered GREC CEO James Gordon three months
ago. [I had originally intended not to reveal details about the
offers and counteroffers arising out of the October 25, 2016
mediation negotiations in Washington D.C. But Mayor Pro Tem
Warren’s attempts to prohibit my saying anything at all “about
the purchase of GREC” during general comment at the







February 16, 2017 City Commission meeting has convinced me
to abandon my self-imposed restraint. (That bizarre episode is
at 4:35:33 of the Commission meeting video @
http://gainesville.granicus.com/MediaPlayer.php?
view_id=9&clip_id=2857) The documented fact: On December
1, 2016 GRU submitted a global counteroffer to GREC that,
among other things, included an option for GRU to purchase
the GREC facility for $575 million in 2017 and to purchase the
facility for $25 million less each succeeding year, so that the
purchase price would decline to $550 million in 2018 and
continue on down to $25 million in 2039, and $1 the following
year. GRU’s global counteroffer also included an agreement that
GRU would retain all of the $4 million-plus in dispute as a result
of GREC’s failure to perform planned maintenance in 2016 and
that GREC in 2017 and each year thereafter would be required
to perform at least 11 days of planned maintenance. The global
counteroffer also required that, regardless of when or if GRU
exercised its purchase option, GREC would be required to
retrofit the facility to achieve a minimum dispatch level of 25
MWh, with GRU contributing no more than $2 million to the
retrofit cost, and GREC agreeing to modify the PPA to reduce
the minimum dispatch level from 70 MW to 25 MW.] 


I acknowledge that past negotiating positions are not evidence of
what future negotiating positions may be justified. But, the
premise of the $750 million MOU starting point offer is flawed
on its face. The projected costs of maintaining the GREC
contract for 27 years (and the asserted possible savings -- $600
million to $700 million to $900 million – that assertedly could
result from retiring the GREC contract) are significantly
overstated, just as eight years ago the asserted potential savings
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that could theoretically be realized by entering into the GREC
contract in the first place were significantly overstated. (Savings
were asserted at the time to possibly be as high as $492 million or
more.) It is premature and unnecessary at this point for me to go
into detail.  GREC has not yet signed the MOU, and may never
sign it.  Suffice it to say that best-case-scenario analysis offered
in support of the MOU does not bode any better for sound
decision-making in 2017 than best-case-scenario analysis did in
2009.  What is needed is a complete sensitivity analysis,
including worst-case-scenarios. If this Commission or its
increasingly marginalized UAB does not choose to engage in a
full sensitivity analysis, at that point I will consider addressing
these issues myself, and circulating the information as widely as I
can.
 
The Ugly
 
“Ugly,” in my view, is the continuation of the GREC-drafted and
GREC-imposed “Confidentiality and Non-Disclosure
Agreement” (NDA) which Mr. Bielarski in his Saturday
“Blueprint to a Buyout” confirmed will continue to make secret
all verbal communications between the parties to the NDA. He
accurately explains that this is no different from the current
practice that has led to the draft MOU.  But there is much about
this GREC-devised carve-out from the Florida Sunshine Law
that Mr. Bielarski has not explained, or has been constrained
from explaining:
 


1.   The MOU expected to be signed by Mr. Bielarski and
Mr. Gordon and then to be approved by signature
authority of Mayor Lauren Poe and City Attorney Nicolle
Shalley adopts the existing NDA in its entirety.  That NDA







by operation of its express terms excludes members of the
UAB from signing the NDA or being told about any verbal
communications related to the buyout negotiations with
GREC, past, present and future.


 
2.   The NDA by operation of its express terms excludes
members of the City Commission from being told about
verbal communications related to buyout negotiations with
GREC unless Commission members sign the NDA. As of
last month, no Commissioners had signed the NDA.  But if
Commissioners in order to have a chance of obtaining
sufficient information to cast a competent GREC buyout
vote do choose to sign the NDA, those Commissioners
will be prohibited for all time from revealing such
information to the public or anyone else not covered by
the NDA. 
 
3.   The MOU recites that the NDA was executed by GRU
on November 16, 2016 and by GREC on November 21,
2016. This prohibits GRU officials who are a party to the
agreement from ever disclosing secret negotiating
information to City Commissioners who refuse to sign the
NDA. It prohibits GRU officials who sign the NDA from
ever disclosing such negotiating information to members of
the public. As of last month GRU officials who had signed
the NDA included Mr. Bielarski (11/16/16), GRU CFO
Justin Locke (12/19/16) and GRU COO Tom Brown
(12/19/16).
 
4.   The NDA was signed on behalf of GRU and City
financial advisor Public Finance Management (PFM) on
12/26/16.  PFM is thus prohibited from sharing







negotiating information with members of the Utility
Advisory Board, and with members of the City
Commission who are unwilling to sign the NDA.
 
5.   The NDA was signed by City Attorney Nicolle Shalley
on 1/5/17.  Ms. Shalley has thus agreed to restrictions in
her ability to share negotiating information with members
of the Utility Advisory Board – or even with members of
the City Commission, a violation of her employment
obligations and Florida Bar required ethical obligations
unless all members of the City Commission agree to sign
the NDA.  There is indicia that GRU’s outside counsel
Winston & Strawn has refused to sign the NDA.
 
6.   The NDA by operation of its express terms allows City
Auditor Carlos Holt to sign the NDA and thereby to fulfill
his employment obligations.  However, it is doubtful that
Mr. Holt could sign the NDA without violating his
professional ethical violations. As of last month, there is
indicia that Mr. Holt has not signed the NDA.
 


As “Ugly” as are the GREC-required secrecy requirements cited
above, it is also “Ugly” that some members of this Commission
in agreeing with GREC’s secrecy demands are willing to ignore
explanations, observations and conclusions reached by Navigant
Consulting as part of its GREC-contract-decision-making
review.
 
http://www.cityofgainesville.org/Portals/0/auditor/NCI-
Investigative%20Review-Gainesville-Final.pdf
 
Navigant explained that there were significant inconsistencies
between what information was known in the GREC negotiating
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process and what information was presented in City Commission
meetings and to the public. (Page 167)
 
Navigant stated that GREC information was too general to
allow for significant discussion of risks and challenges, was
oversimplified, was carefully managed and portrayed GREC in
the best possible light. (Page 167)
 
Navigant pointed out that the City Commission had
responsibility to insist upon additional information and
clarification when inconsistencies or concerns existed, especially
in light of the growing sentiments and concerns expressed by
certain GRU customers. (Page 167)
 
Navigant observed that the City Commission did not utilize
independent reviews by the City’s Internal Auditing Department,
which could have provided better visibility into the status of the
GREC negotiation to ensure that risks were being properly
identified and discussed. (Page 167)
 
Navigant declared that “it is incumbent upon the City
Commission to foster open, even free ranging, discussions when
the benefits of disagreement and dissent may lead to achieving
better decisions.” (Page 168)
 
Navigant remarked that while the prior GREC negotiating
process acknowledged the existence of certain risks, there was a
failure by decision-makers to evaluate the potentiality of the
risks, and their potential impact. (Page 168)
 
Navigant suggested that going forward the City Commission
should accept responsibility for assessing risk with a careful eye
on long-term impacts. (Page 169)
 







Navigant advised the City Commission going forward to follow
best practice governing board risk assessment strategies,
including:
 
Determining whether risks being considered by the City
Commission have been presented in a comprehensive and
holistic manner. (Page 170)
 
Determining what could go wrong or derail a proposed strategy.
(Page 170)
 
Determining what process was used to develop the strategy and
identify risk? (Page 170)
 
Determining what assumptions underlie the strategy, and which
of those assumptions could change or be wrong? (Page 170)
 
Determining whether there are differences of opinion among
senior GRU leadership regarding strategic recommendations and
decisions. (Page 170)
 
Also “Ugly” in the apparent willingness or eagerness of some
members of this Commission to allow GREC’s secrecy demands
to override specific Navigant recommendations offered as
prophylaxis against repeating the bad GREC-related decision-
making of the past.
 
http://www.cityofgainesville.org/Portals/0/auditor/Navigant-
Summary%20Recommendations.pdf
 
Those of you willing to accede to GREC’s excessive secrecy
demands have chosen to reject Navigant’s common sense
recommendations to this Commission:
 
1. Establish guidelines for third-party experts and/or advisors providing
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independent reviews, as well as guidelines for reporting observations, findings
and/or recommendations. (Recommendation 24)
 
2. Record negotiating sessions in order to provide a record of what was
discussed and negotiated. (Recommendation 17)
 
I do not intend to attempt to present any the above information
to the City Commission in person at this week’s meeting, given
the hostility I encountered when I tried to make a few points
about the GREC purchase analysis process at the last
Commission meeting.


Nor, unless something changes, do I intend to present to the
City Commission the indicia of GREC fraud in the inducement
and GREC fraud or impropriety in the operation white papers
to which I have alluded in recent times after learning that a
GREC buyout offer had been made.  Most members of this City
Commission have shown zero interest in receiving and reviewing
such indicia as part of GREC purchase due diligence, much less
acting on it. But I do intend, prior to the election, to share this
information where it might be more objectively received.


Whatever ends up happening, I acknowledge here again "The
Good," particularly the transparency efforts attempted by Mr.
Bielarski, which, while not perfect, are light years from the
attempts of a prior GRU General Manager to shroud the
community in darkness.  From recent experience, I also have
what I believe to be a founded hope that when some light is
allowed in, most of the people of Gainesville have eyes to see.


 








From: Harvey Ward
To: Baxley, Robin L.
Cc: Bielarski, Edward J
Subject: Re: Meeting
Date: Thursday, February 23, 2017 12:41:52 PM


Thank you!


> On Feb 23, 2017, at 11:38 AM, Baxley, Robin L. <baxleyrl@gru.com> wrote:
>
> Perfect, I've put that on Ed's calendar.  You're probably familiar with our Administration Building but
just in case you're not, we're located at 301 SE 4th Ave.  The visitor parking lot is at the east end of
the building.   Please stop at the security desk in the lobby to check in and the officer will call us to
come down and meet you.
>
> Take care.
>
>
> Robin Baxley
> Office Coordinator
> General Manager's Office
> Gainesville Regional Utilities
> 352-393-1032
>
>
>
>
>
> -----Original Message-----
> From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
> Sent: Thursday, February 23, 2017 11:05 AM
> To: Baxley, Robin L.
> Cc: Bielarski, Edward J
> Subject: Re: Meeting
>
> Let's say 9 on 3/1.
>
>> On Feb 23, 2017, at 10:21 AM, Baxley, Robin L. <baxleyrl@gru.com> wrote:
>>
>> Mr. Ward:  I'm sorry, Ed is actually not available on Monday.  Hopefully one of the times on March
1st will work for you, but if not, Ed can also meet at 10:00 on Thursday, March 2nd or any time
between 1:00 and 5:00 on Friday, March 3rd.
>>
>>
>>
>>
>> Robin Baxley
>> Office Coordinator
>> General Manager's Office
>> Gainesville Regional Utilities
>> 352-393-1032
>>
>>
>>
>>
>>
>> -----Original Message-----
>> From: Baxley, Robin L. On Behalf Of Bielarski, Edward J
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>> Sent: Thursday, February 23, 2017 10:03 AM
>> To: 'Harvey Ward Jr'; Bielarski, Edward J
>> Subject: RE: Meeting
>>
>> Good morning, Mr. Ward.  I manage Mr. Bielarski's calendar so I'm responding on his behalf.  I think
perhaps Ed looked at the wrong date on his calendar, because he is not free on Tuesday.   Can you
possibly meet at 1:30 on Monday, February 27th?  Alternatively, Ed is free between 9:00 and 11:00 on
Wednesday, March 1st. 
>>
>> If none of those times work for your schedule, I will find additional dates.
>>
>> Thank you.
>>
>>
>> Robin Baxley
>> Office Coordinator
>> General Manager's Office
>> Gainesville Regional Utilities
>> 352-393-1032
>>
>>
>>
>>
>>
>> -----Original Message-----
>> From: Harvey Ward Jr [mailto:hl.ward.jr@gmail.com]
>> Sent: Wednesday, February 22, 2017 10:40 PM
>> To: Bielarski, Edward J
>> Subject: Re: Meeting
>>
>> How about 10:30 Tuesday at your office?
>>
>>> On Feb 22, 2017, at 10:29 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>>>
>>> Hey Harvey,
>>>
>>> Glad you got back with me.  I have a full day tommorrow ( General policy committee has a 1 to
whenever meeting which includes a discussion of city Internet at GRU multi-purpose center).  Friday I
am working on an all day strategic planning session.  However, next week on Tuesday I have between
9:30 and 11:30 which I can be free. If that window is unworkable I'll look in freeing up something on
Wednesday or Friday mornings.
>>>
>>> Btw, I appreciate you taking the time to reach out so we can chat about a potential GREC
"beneficial transaction".  I think it's important for the candidates to understand how I'm thinking about
how to improve the status quo in a significant way.
>>>
>>> I look forward to talking with you.
>>>
>>>
>>> Ed B
>>>
>>> Sent from my iPad
>>>
>>>> On Feb 22, 2017, at 8:02 PM, Harvey Ward Jr <hl.ward.jr@gmail.com> wrote:
>>>>
>>>> Hi Ed -
>>>>
>>>> Hope all is well with you. I want to take you up on the offer to talk about the GREC purchase. Do
you have any time tomorrow or Friday morning? If not, send me some times for next week.
>>>>
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>>>> Thanks,
>>>>
>>>> Harvey








From: Waratuke, Elizabeth A.
To: Locke, Justin M; Bielarski, Edward J
Cc: Cottle, Lisa A.; Brown, Thomas R
Subject: RE: Draft MOU
Date: Friday, February 17, 2017 10:08:55 AM


Works for me.  Liz


-----Original Message-----
From: Locke, Justin M
Sent: Friday, February 17, 2017 2:28 AM
To: Bielarski, Edward J
Cc: Cottle, Lisa A.; Waratuke, Elizabeth A.; Brown, Thomas R
Subject: Re: Draft MOU


Ok... Works for me.


Sent from my iPhone


> On Feb 16, 2017, at 10:31 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
>
> Lisa won't be available till 1:30 est
>
> Sent from my iPad
>
>> On Feb 16, 2017, at 7:03 PM, Locke, Justin M <LockeJM@gru.com> wrote:
>>
>> 11:30 is good for me.
>>
>> Justin
>>
>> Sent from my iPhone
>>
>>> On Feb 16, 2017, at 5:57 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>>>
>>> I have a call until about 10:30 Pacific.  Any time after that is open.
>>>
>>> -----Original Message-----
>>> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
>>> Sent: Thursday, February 16, 2017 2:51 PM
>>> To: Cottle, Lisa A. <LCottle@winston.com>
>>> Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>; Brown, Thomas R
<BrownTR@gru.com>; Locke, Justin M <LockeJM@gru.com>
>>> Subject: Re: Draft MOU
>>>
>>> Is there a good time for you tommorrow?
>>>
>>> Sent from my iPad
>>>
>>>> On Feb 16, 2017, at 4:04 PM, Cottle, Lisa A. <LCottle@winston.com> wrote:
>>>>
>>>> I'm available today or tomorrow if you want to talk.
>>>>
>>>> -----Original Message-----
>>>> From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
>>>> Sent: Thursday, February 16, 2017 12:09 PM
>>>> To: Cottle, Lisa A. <LCottle@winston.com>
>>>> Cc: Waratuke, Elizabeth A. <waratukeea@cityofgainesville.org>; Brown, Thomas R
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<BrownTR@gru.com>; Locke, Justin M <LockeJM@gru.com>
>>>> Subject: Re: Draft MOU
>>>>
>>>> We'll need to set up a time to talk about this MOU.  It seems that it simply is an agreement to
allow an exclusive relationship for an established time to negotiate a contract in a range of prices which
stays confidential.  Not sure how I could allow public discussion while this is being discussed.  This may
be problematic given how we want to be transparent and openly vet the deal.  The MOU must become
public, but can I talk about how the price range makes sense for x amount of reasons.
>>>>
>>>> Again lets talk about this.
>>>>
>>>> Sent from my iPad
>>>>
>>>> On Feb 16, 2017, at 2:24 PM, Cottle, Lisa A.
<LCottle@winston.com<mailto:LCottle@winston.com>> wrote:
>>>>
>>>> Communicated in connection with confidential settlement negotiations:
>>>>
>>>> Ed and Liz,
>>>>
>>>> Attached is a draft MOU concerning a potential purchase of the GREC facility.  I look forward to
your comments. Liz, please let me know if we missed anything in the reservation of rights language in
Section 9.  Thank you.
>>>>
>>>> Best,
>>>> Lisa
>>>>
>>>>
>>>> Lisa A. Cottle
>>>>
>>>> Partner
>>>>
>>>> Winston & Strawn LLP
>>>> 101 California Street
>>>> San Francisco, CA 94111-5840
>>>>
>>>> D: +1 (415) 591-1579
>>>>
>>>> F: +1 (415) 591-1400
>>>>
>>>> Bio<http://www.winston.com/en/who-we-are/attorneys/cottle-lisa-a.html> |
VCard<http://www.winston.com/vcards/598.vcf> | Email<mailto:lcottle@winston.com> |
winston.com<http://www.winston.com>
>>>>
>>>> [cid:image003.jpg@01D28847.2BAC3F90]
>>>>
>>>>
>>>> ________________________________
>>>> The contents of this message may be privileged and confidential. If this message has been
received in error, please delete it without reading it. Your receipt of this message is not intended to
waive any applicable privilege. Please do not disseminate this message without the permission of the
author. Any tax advice contained in this email was not intended to be used, and cannot be used, by you
(or any other taxpayer) to avoid penalties under applicable tax laws and regulations.
>>>>
>>>> <GRU-MOU_(8598308)_(3).DOCX>
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From: Bielarski, Edward J
To: Andrew Caplan
Subject: RE: One more pint
Date: Monday, March 06, 2017 3:47:15 PM


That said, we ought to rush the deal with Brandon Williams…..
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 
From: Caplan, Andrew [mailto:andrew.caplan@gvillesun.com] 
Sent: Monday, March 06, 2017 3:45 PM
To: Bielarski, Edward J
Subject: Re: One more pint
 
I understand. I appreciate you clarifying that for me.
 
On Mon, Mar 6, 2017 at 3:44 PM, Bielarski, Edward J <BielarskiEJ@gru.com> wrote:
Andrew,
 
I want to be clear:  it is a mistake to think that my revised MOU is anything more than my
attempt to place greater clarity on the value of the GRU offer and how easily it can be gone. 
It is not some attempt to “rush the deal”.
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 
 


This message may contain confidential and/or privileged information. If you are not the intended
recipient or authorized to receive this for the intended recipient, you must not use, copy, disclose or
take any action based on this message or any information herein. If you have received this message in
error, please advise the sender immediately by sending a reply e-mail and delete this message. Thank
you for your cooperation.



mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=andrewcaplan

mailto:BielarskiEJ@gru.com






Monday, March 20, 2017


Embedded image: Murphree Plant. See full image here.


GREC Purchase Update


Please click on image to view video.


EOC Fuel Island - Fuel Not
Available (3/21-3/22)


Maintenance has been scheduled to upgrade the operating system at the EOC’s fuel
island.  Fuel will not be available at the EOC beginning Tuesday, March 21st at 7AM until
at least noon on Wednesday, March 22nd.  Be sure to fuel your vehicles and/or
equipment prior to Tuesday.  


Fuel will continue to be available at the 39th Avenue and Springhill islands.  Feel free to


From: Grudaily
Bcc: Dl_outgoing_daily
Subject: GRU Daily 3.20.17
Date: Monday, March 20, 2017 9:24:16 AM


 


 


 


 


 


 


 


 


 



https://www.flickr.com/photos/gainesvilleregionalutilities/14533618973/

https://youtu.be/qigedn1o3bQ
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contact Kristie Williams at 393-1231 if you have any questions or need additional
information.  


The Grapevine


Unleashing Clean Local Energy through Smart Policy, Part 2: Expansion in Georgia
csrwire.com
In 2000, Germany’s nationwide feed-in tariff (FIT) set the country on a path to become
the world’s clean energy leader. By replicating Germany’s FIT policy successes,
policymakers and utilities in the U.S. have the opportunity to unleash the market for local
renewables and make them the most cost-effective form of electricity in the country.


Open Forum Held For Opinions On Future Of Northwest Urban Core
WUFT.org


Residents voiced their opinions for future plans in the Northwest Urban Core
neighborhood in an open forum Wednesday at Stephen Foster Elementary.


 


Everyday Safety


Practice good password
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Link to the City of Gainesville Monthly News
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management. Use a strong mix of
characters, and don’t use the same
password for multiple sites. Don’t
share your password with others, don’t
write it down, and definitely don’t write
it on a post-it note attached to your
monitor. 
 
Ask yourself: What critical errors can
occur when I don't exhibit this safety-
related habit? (Read about critical
errors in SafeStart Units 2 and 3).
 
Please click on image to view video


OneSAP Updates


10 Business Days Remaining to
Project Cohesion Go-Live!


Post-Go-Live Support Contacts (Starts April 3)
Phone: 393-1260 (ext. 1260 from internal lines)


Email: OneSAP_Support@gru.com


WISDOM IT Support


Project Cohesion Deadline -
P-Card Allocations 


All P-Card charges posted in Works Payment on or before Wednesday, March 15 must
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be allocated by 11:59 p.m., today, Monday, March 20.


P-Card purchases may be made after March 15, but access to Works Payment will be
unavailable from March 21 through go-live.


Organizational Change Management
Roadshow Effectiveness Survey and Drawing


Since late last year, a series of informational roadshows have been held to introduce
employees across the utility to the changes set to take shape as a result of system
implementation as part of the organizational readiness activities for Project Cohesion. 


In order to better inform the organizational readiness strategy and tactics of future
OneSAP Program projects, all employees are encouraged to complete this brief survey
on the effectiveness of the Project Cohesion roadshows as delivered over the last several
months. All survey participants will be entered into a drawing to win a set of mugs
(regular and travel).


The survey period will close at 5 p.m. on Friday, March 31. Thank you!


(Re-entry of system credentials may be required to access SharePoint)


Upcoming Events


March 23 - Nutrition Month event


 
March 30 - ICMA-RC Financial
Planning Services


April 6 - 2017 Employee Rally


 
May 11 - Brighter Tomorrow
Scholarship Banquet


 


 


 


Link to OneSAP SharePoint
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GRU Updates & Reminders


GRU passes first NERC compliance audit for 2017. On Feb. 22 and 23, auditors
from the Florida Reliability Coordinating Council, Inc. (FRCC) performed a
compliance audit at GRU. The audit covered the physical security portions of the
North American Electric Reliability Corporation (NERC) standards. An exit briefing
was held on March 16, and the auditors reported that GRU passed with zero
violations and zero areas of concern. FRCC documented 10 positive observations
from the audit, and made comments about GRU's performance including "well
done" and "extremely organized". GRU is audited every three years for compliance
to the NERC standards. This was the first of at least two audits that will be
conducted in 2017. - David Owens
 
Other Company Updates


Submit to the Daily!


CONTACT US:
For any questions regarding the GRU Daily please contact us at GRUDaily@gru.com


 


 


 


 


 


Have content for the Daily? Submit it here.


 


 


Click for weather forecast
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From: Bielarski, Edward J
To: Carter, Craig E.
Cc: Baxley, Robin L.; Citycomm; Dl_utility Advisory Board; Dl_gru_executiveteam; Dl_gru_leadershipteam
Subject: Re: Signed MOU
Date: Thursday, March 16, 2017 11:46:07 AM


Commissioner Carter,


Thanks for the catch on including the new Commissioners.  


Ed B


Sent from my iPad


On Mar 16, 2017, at 11:26 AM, Carter, Craig E. <CarterCE@cityofgainesville.org>
wrote:


Thank you I just think on something this large all communications need
to be copied to them


Craig Carter
City Commissioner District 3
Gainesville FL
352-334-5015


On Mar 16, 2017, at 11:23 AM, Baxley, Robin L. <baxleyrl@gru.com>
wrote:


Commissioner Carter:
 
I will send this out to the new commissioners on Mr. Bielarski’s
behalf.
 
Sincerely,
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Carter, Craig E. 
Sent: Thursday, March 16, 2017 11:20 AM
To: Bielarski, Edward J
Cc: citycomm; DL_Utility Advisory Board; DL_GRU_ExecutiveTeam;
DL_GRU_LeadershipTeam
Subject: Re: Signed MOU
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I believe you should be including the two new commissioner elects on
these emails


Craig Carter
City Commissioner District 3
Gainesville FL
352-334-5015


On Mar 16, 2017, at 11:13 AM, Bielarski, Edward J <BielarskiEJ@gru.com>
wrote:


Mayor, Commissioners and UAN members,
 
Please find an MOU, which I signed and forwarded to Mr.
Gordon.  This is SUBJECT TO Mr. Gordon’s signature and
review by the UAB and final approval by the City
Commission.  I am looking forward to Mr. Gordon’s
response.   
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Bielarski, Edward J 
Sent: Thursday, March 16, 2017 10:03 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy
(dduffy@emienergy.com); Brown, Thomas R; Locke, Justin M;
Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Signed MOU
 
Jim,
 
I had wanted to forward you a copy of a signed MOU in last
night’s communication.  I failed to attach it to the e-mail. 
Please find it attached.
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


<MOU GREC .pdf>
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From: Baxley, Robin L.
To: "Davidarreola1@gmail.com"; Harvey Ward
Cc: Bielarski, Edward J
Subject: FW: Executed MOU
Date: Wednesday, March 22, 2017 2:35:52 PM
Attachments: executed mou.pdf


FYI
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
 
 
 
 
From: Baxley, Robin L. 
Sent: Wednesday, March 22, 2017 2:35 PM
To: citycomm; DL_Utility Advisory Board
Cc: DL_GRU_LeadershipTeam
Subject: Executed MOU
 
Mr. Mayor & Commissioners:
 
Members of the UAB:
 
The MOU has now been signed by both Mr. Bielarski and Jim Gordon.  A copy is
attached.
 
 
 
 
Robin Baxley
Office Coordinator
General Manager’s Office
Gainesville Regional Utilities
352-393-1032
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From: Bielarski, Edward J
To: Citycomm
Subject: Fwd: Cost to GRU of Perry/Clemons bill
Date: Tuesday, January 31, 2017 7:19:32 PM


Mayor and Commissioners,


I had this e-mail exchange with Commissioner Hayes-Santos today and I realized
that you all ought to be aware of the reason behind my comments that the Perry bill
now Clemons bill will be costly to GRU and its customers.  


Ed Bielarski


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: January 31, 2017 at 4:01:10 PM EST
To: "Hayes-Santos, Adrian" <HayesSantosA@cityofgainesville.org>
Subject: Fwd: Cost to GRU of Perry/Clemons bill


Adrian,


In addition GRU has SWAPs which we carry on unrealized loss of over $
80 million which based on our current operations will never be realized.
 However, if we created a separate Authority we would create an
immediate loss of $ 80 million.


Ed B


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: January 31, 2017 at 3:39:54 PM EST
To: "Hayes-Santos, Adrian"
<HayesSantosA@cityofgainesville.org>
Subject: Re: Cost to GRU of Perry/Clemons bill


Adrian,


What is problematic about the debt and the creation of a new
authority is the possibility of needing to defease our current
bonds and reissue them under a newly created entity.  That
comes with underwriting fees, bond counsel fees, transaction
fees and an independent engineers analysis and report.  It's
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not hard to see a 2 to 3 percent charge on a billion dollars of
bonds ($ 20 mm to $ 30 million).  All vehicles and rolling stock
would have to be transferred and new title and registration
covered (could be up to $ 500 k).


In addition, we'd have to pay for the creation of the authority
which would include legal counsel and advisors along with the
cost of establishing ratings for the new entity.  That could be
in the millions of dollars.


Separating GRU from the city in terms of debt issuance and
the ability of new authority to increase rates to customers
would be a challenging concept for the rating agencies and
could result in lower ratings for both GG and GRU.


I've asked mr Locke to look into this further.


Sent from my iPad


On Jan 30, 2017, at 8:06 PM, Hayes-Santos, Adrian
<HayesSantosA@cityofgainesville.org> wrote:


Hi Ed,


You mentioned that transferring GRU debt to a
new GRU authority would cause a big increase in
cost. Do you have numbers on this or what the
increase costs could be under a new authority?


Thanks!  


Sent from mobile
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From: Bielarski, Edward J
To: Brown, Thomas R
Subject: Fwd: Withholding issue
Date: Friday, March 17, 2017 10:12:03 PM
Attachments: att00001.htm


mou - gru purchase of biomass facility_(8813050)_(4).docx


Here's Lisa Cottle's revision based on my conversation with her


Sent from my iPad


Begin forwarded message:


From: "Cottle, Lisa A." <LCottle@winston.com>
Date: March 17, 2017 at 8:57:23 PM EDT
To: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Subject: RE: Withholding issue


Ed, attached is draft language for your consideration.   Feel free to call
me at 415-283-5538 over the weekend.  Or email me if you want me to
call you.


Lisa


-----Original Message-----
From: Bielarski, Edward J [mailto:BielarskiEJ@gru.com]
Sent: Friday, March 17, 2017 7:54 AM
To: Cottle, Lisa A. <LCottle@winston.com>
Subject: RE: Withholding issue


Lisa,


I'd appreciate a draft of some language concerning this before Monday if
you would.  I don't want to wait until Monday to think about this stuff.
 I'll consult with Nicole, but I need to think about options and language.
 I've attached the latest MOU I sent to Jim.


Edward Bielarski Jr
General Manager
Gainesville Regional Utilities


-----Original Message-----
From: Shalley, Nicolle M.
Sent: Friday, March 17, 2017 9:20 AM
To: Bielarski, Edward J
Cc: Lisa A. Cottle
Subject: Re: Withholding issue


Hi Ed - I'm taking today and this weekend off, as my son is in town for
Spring Break, but I'm still giving this some thought and will work on
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Marked v. GRU Rev 67


MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated as of March [__], 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for  the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties intent to cooperate in good faith to negotiate a definitive agreement providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the definitive agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments, shall be terminated at cClosing of the Transaction (“Closing.”) 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before  Closing), GRU may terminate the Transactionpurchase/sale and cease negotiations thereof. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a definitive agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a definitive agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC may require that representatives of GREC be present in any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a definitive agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA. Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”).    The Parties also confirm that the definitive agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the definitive agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with that certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009 (the “PPA”).  The Parties retain all rights arising under the PPA.  This Memorandum operates to stay the Dispute until a definitive purchase and sale agreement is executed by the parties pursuant to Section 3 above.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  The Parties agree that the definitive agreement shall include the following provisions:  provide (a)  a further stay of the Dispute until Closing or termination, (b)  that at Closing, GRU shall retains all sums of money  that it has or will have withheld as of the Closingto date and that are the subject of the Dispute; provided that GRU will agree not to withhold additional amounts after the Execution Date other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA, where such withholding is based on either (i) one or more of GRU’s claims or counterclaims that are the subject of the Dispute (consistent with GRU’s prior practice), or (ii) any calculation error that may appear in such invoices; provided, further than the total amount to be retained by GRU at Closing shall not exceed ten million ($10,000,000) in the aggregate (“Retention Cap”), and GRU shall refund any amounts withheld in excess of the Retention Cap to GREC at the Closing; (c) occurrence of the Closing and performance of all obligations and payment of the amounts to be paid and retained in accordance with the definitive agreement shall operate as a c) that at Closing, GREC shall provide a ten million dollar ($10,000,000) credit to GRU in full settlement and release of all claims and counterclaims between the Parties in the Dispute;, and (d)  that at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  If the Pparties are unable to execute a mutually agreeable definitive agreement or are unable to effectuate a Closing in accordance with the definitive agreement, the Parties shall file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.   


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  This Memorandum shall not be effective until approved and executed by the Commission.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						























-5-









language on Monday.


Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (office phone)


On Mar 17, 2017, at 12:54 AM, Bielarski, Edward J
<BielarskiEJ@gru.com> wrote:


Nicole/Lisa,


I think the solution to the provision whereby GREC will allow
GRU to retain the $ 7.1 mm as of the closing, not not allow
withholding during the interim and GRU's position that we are
allowed to withhold and retain the balance withheld as of
closing along with the $ 10 mm payment for misreporting of
Available Energy is this:


Allow GRU is continue to withhold based on i) no retroactive
application of claims within the Dispute, ii) the concept of
claims within the Dispute in which funds have already been
withheld and iii) math type errors in billings.


Cap the level to which GREC will allow the withholdings as of
the time of closing to be retained at $ 10 million (or whatever
appropriate amount) Obviously, GRU will be allowed to make
claims to whatever level under the PPA during that time, but
the recovery as of the time of a Closing would be limited to $
10 million (or whatever appropriate amount).  This means that
GREC would not have to make a payout or have a credit on
the purchase price at closing.  It also means that GRU would
not be forfeiting its rights under the PPA. It also means that
the settlement would be capped.


Thoughts?


Sent from my iPad



mailto:BielarskiEJ@gru.com





________________________________
The contents of this message may be privileged and confidential. If this
message has been received in error, please delete it without reading it.
Your receipt of this message is not intended to waive any applicable
privilege. Please do not disseminate this message without the permission
of the author. Any tax advice contained in this email was not intended to
be used, and cannot be used, by you (or any other taxpayer) to avoid
penalties under applicable tax laws and regulations.








Important memo to employees


GRU Now
GRU & GREC MOU


March 22, 2017
 


I am happy to announce that GRU and GREC have reached an initial
understanding regarding the framework of our purchasing the GREC
facility, the details of which were provided to the media in a press release
this afternoon.
 
The Memorandum of Understanding (MOU) – a nonbinding agreement –
was executed after months of negotiations. The incentive for the MOU and
a definitive agreement is to reduce electric rates for our customers by 8-10
percent, and reduce payments by GRU of almost $2.1 billion over the life
of the PPA by $650 million or more. The agreed to purchase price is $750
million with a refinance rate of no more than 3.53 percent. GRU would be
able to terminate the MOU if that rate were to increase.
 
We are developing plans for the facility to allow it to run at levels
substantially lower than the current limit of 70 megawatts. A modified
GREC would meet our future generation requirements while also allowing
us to avoid a 2022 replacement cost of about $200 million for DH1. 
 
Thanks for all of your hard work and understanding as we have worked


From: Communications
To: Communications
Bcc: Woods, Robert L.; Rawson, Laura E.; Dl_charterofficers; Citycomm@ci.gainesville.fl.us; Everyonegru
Subject: GRU Now: GRU & GREC MOU
Date: Wednesday, March 22, 2017 8:18:57 PM
Attachments: image001.png


image002.png
image003.png
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through this process. I see this as a transformational event for us, restoring
the above market contract to an ownership position of an environmentally-
friendly power generation facility which would diversify the utility’s fuel mix
for decades.


 








From: Works
To: Bielarski, Edward J
Subject: Bank of America WORKS - Tasks to perform
Date: Friday, December 16, 2016 5:15:49 PM


Please do not reply to the sender of this email. It is a system-
generated email from the Works application used by your organization.


Read the message below regarding the Works application. If the message
requests that you take an action in the application, a link may be
included below the message to allow you easy access to the login screen.


------------------------------------------------------------------------


A Notice From the Bank of America Merrill Lynch Works Application


EDWARD,


This report describes events which may imply the need for you to take
action within the application. Please note, however, that the timing of
this email depends on your configured email preferences, so that by the
time you read this report you or someone else may already have taken any
required actions.


The following transaction is awaiting your review and sign-off.
Quick link: https://payment2.works.com/works/sc/$cnZXq


Transaction             Cardholder              Card Name
Amount                  Posted                  Last 4
----------------------- ----------------------- -----------------------
TXN00117951             MARGARET CRAWFORD       MARGARET A CRAWFORD
$10.00                  2016-12-12              3612


------------------------------------------------------------------------


Log into Works 4 at: http://www.bankofamerica.com/worksonline


Works is a registered trademark of Bank of America Merrill Lynch.
------------------------------------------------------------------------
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From: Nancy@enrichlife.net
To: Citycomm
Cc: Bielarski, Edward J
Subject: Support effort to buy the biomass plant
Date: Thursday, March 16, 2017 2:04:37 PM


Dear Mr. Mayor and Commissioners,


I strongly support purchase of the biomass plant, and appreciate the efforts of our 
GM to work out an acceptable deal that is transparent and protects our interests.  I 
listened to his presentation at the UAB yesterday, which included the chart of 
progress in the MOU negotiations, and was very encouraged by the progress. 


From my understanding that the hurdle of this needing to be an asset sale not an 
entity sale has been met— that GREC has agreed to an asset sale and all our terms 
except the price. 
And that at the requested price of $750 million, we will still save a great deal of 
money, as well as owning the facility, being able to modify it to be able to utilize it 
in our fuel  mix more effectively. 


This is a time to purchase while rates are still low, but more importantly, looking 
ahead this accomplishes a number of things important to our energy security and 
reliability, plus important to our health and our future economic stability— not just 
here but globally. 


I am not happy that we have joined the rush to natural gas because of it’s current 
low price (which is below cost— increased debt is how they are functioning)  . We 
have gone from having a diversified mix utility, that was moving toward increased 
renewables,  to being dependent on fossil fuels just like the rest of FL . 


Natural gas is NOT “clean”— it is a fossil fuel, mostly methane, a shorter acting 
fossil fuel, that in a 20 year period is 86 times as bad as CO2 in heating our planet, 
thus impacting the short, perhaps 10 year period we have left to avoid the worst 
effects of global warming, and accelerating the tipping points and weather wilding 
we are already experiencing. These impacts will adversely affect our health, our 
economic opportunities, etc and be increasingly costly.  


Biomass, is a regionally appropriate, renewable current-carbon fuel. It must be used 
within very clear parameters of scale, distance, amount, process etc, but is the only 
renewable currently usable as a baseload fuel, and that has a Energy Return on 
Energy Invested ratio higher than many of the unconventional fossil fuels now being 
extracted. 
There is no free lunch, but the importance of using current sunlight, not fossil 
sunlight, is critical, and we are in an area that can do it properly, using strict 
stewardship standards and monitoring. 


It gives us a diversified fuel mix and returns us to moving away from fossil fuels
It gives us energy security because it is locally produced so we are less vulnerable 
to national and international fossil fuel markets and supply issues 
We are one of 2 merchant utilities in FL, and this gives us and edge and something 
to sell when the natural gas market or supply becomes problematic, which could 
occur as early as 2018. 
It creates more local jobs, particularly for rural folks who have been badly hurt 
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It gives us a positive multiplier effect. I would be interested to know how large a 
multiplier is generated, given the number of local jobs, recirculation of dollars around 
our county, and if we include the externalities usually ignored, of reducing our 
vulnerablity to supply disruptions, participation in fracking with all its pollution and 
health impacts etc


Florida has become the 3rd most natural gas dependent state. The Union of 
Concerned Scientist published a report in 2015, reported in the Sun Sentinel, about 
Florida’s vulnerability  http://www.sun-sentinel.com/business/consumer/fl-natural-
gas-reliance-20150311-story.html — Florida is even more dependent and vulnerable 
now. 


Projections about natural gas out to 2040 are extremely optimistic.  We should not 
assume that the current prices and supply will continue. We are purchasing fracked 
gas, i.e. unconventional gas, now, since conventional gas has been in decline for 
years now. Unconventional gas is far more problematic and volatile.  Our savings 
from buying the biomass plant could turn out to be far greater than is now 
projected. http://www.postcarbon.org/publications/2016-shale-gas-reality-check/  


In summary, 
I support continued negotiations and think that buying the plant is in our best 
interests, from what I am aware,  and that the price appears to be worth it now that 
all other points of MOU negotiations have come to agreement. I understand this is 
not yet a contract, and that due dilligence and great care will go into any contract 
that is agreed to. 


It is long past time to move past the intense fixation on the original contract,— that 
is the past, and only keeps us locked in an unhealthy situation. The important thing 
is to have identified the points of weakness in policy and communication, which the 
Navigant report and other analysis have done, and fix those to prevent future 
mistakes.  It is  critical to look ahead now, take care in how we pursue a contract, 
and  hopefully buy the plant.  We must position ourselves for the future where 
energy supplies, aging utility infrastructure, fossil fuel impacts and economic 
pressures will be far more problematic and costly. 
Having local control over our energy supply and generation will serve us well. we 
must move toward a renewable future which for us means energy conservation and 
efficiency,  biomass and solar. A renewable future is an electric future— not a 
natural gas/fossil fuel one. Moving to electric vehicles and charging stations could 
provide GRU a new revenue stream as other usage stays flat or declines. Energy is 
the economy— lets keep our power in our control! 
Thank you
Sincerely, 
Nancy Deren 
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From: Ray Washington
To: Bielarski, Edward J; Locke, Justin M; Brown, Thomas R
Subject: Congratulations
Date: Friday, February 24, 2017 5:13:09 PM


Ed,


In an conversation with Nathan Crabbe earlier today I agreed to provide comments to the Sun's
reporter for tomorrow's Sun story on the MOU.


As willing and often eager as I am to write Op-Ed pieces on the GREC situation, commenting in the
context of someone else's story is not something I am usually willing do. The reason I'm willing to do so
in this case is because I am very very very impressed with the MOU you and your team have put forth
(not to say necessarily impressed bye the dollar figure but certainly by The parameters of the draft
document itself). I would like to be able to share with a skeptical public my view that:


1. This is a document that goes far beyond any GRU document I've ever seen in protecting the public
interest and assuring public access to information the public has a right to examine.


2. The drafting language is clear and unambiguous, unlike any other document that I have seen written
in relation to GREC. (My complements to the drafter, whoever that may be.)


I expect there may be knee-jerk negative reactions to the document by certain members of the
community who understandably mistrust most anything and everything in relation to GREC. That would
be unfortunate and unfair in this instance.  In my view what you have put forth here should diminish
mistrust, not increase it. That is the point I intend to try make if asked to comment for the Sun story.
Not everything is as it appears.


Going forward with the earned trust the MOU document should engender, I hope and expect there will
be a vigorous, informed transparent public debate about the ultimate purchase amount, following due
diligence of the sort for which I long have been advocating. Assuming there will be such due diligence
you can certainly count on my support.


I congratulate you and your team on your accomplishment to this point.


Ray Washington mobile



mailto:raywashingtonlaw@gmail.com

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=lockejm

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=browntr






From: Dennis Duffy
To: Bielarski, Edward J; Jim Gordon
Subject: FW: GREC - GRU MOU 3-22 clean
Date: Wednesday, March 22, 2017 12:12:38 PM
Attachments: grec - gru mou 3-22 clean.docx


 
Attached is a clean version of the MOU adding that the P&S draft would be provided within 21 days
of Commission approval.
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MEMORANDUM OF UNDERSTANDING
REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY


This MEMORANDUM OF UNDERSTANDING REGARDING GAINESVILLE RENEWABLE ENERGY CENTER FACILITY (“Memorandum”) dated _________________, 2017 (“Execution Date”) between the City of Gainesville, Florida, a municipal corporation, d/b/a Gainesville Regional Utilities (“GRU”) and Gainesville Renewable Energy Center, LLC, a Delaware limited liability company (“GREC” and collectively with GRU, the “Parties” and each, a “Party”) sets forth the principal elements of an offer from GRU for the proposed purchase by GRU and sale by GREC of that certain biomass electricity generating facility that is owned by GREC, located in the City of Gainesville, Florida, and known as the Gainesville Renewable Energy Center (the “Facility”).  If executed by both parties, this Memorandum evidences the Parties’ intent to cooperate in good faith to negotiate a definitive agreement (the “Purchase and Sale Agreement”) providing for the purchase by GRU and sale by GREC of the Facility and all related assets, as identified in such agreement (the “Transaction”).  If executed by both parties, this Memorandum constitutes a statement of mutual interest and does not result in any legally binding obligations, except for Sections 5, 6, 8 and 9 below, which shall be binding on the Parties.  Subject to the foregoing, GRU offers to negotiate a mutually acceptable definitive agreement for the Transaction that includes the following terms:


1. Purchase and Sale.  The Transaction will provide for the sale and conveyance to GRU (free and clear of all liens and encumbrances of any nature whatsoever) of the Facility and all assets, contracts, property, and rights that are part of the Facility or necessary for the ownership, operation or maintenance of the Facility (collectively, “Assets”), to be identified and agreed to by the Parties in the Purchase and Sale Agreement, subject to obtaining any required third party approvals and consents.  That certain Power Purchase Agreement for the Supply of Dependable Capacity, Energy and Environmental Attributes from a BiomassFired Power Production Facility between GRU and GREC dated April 29, 2009, together with its related amendments (the “PPA”), shall be terminated at Closing of the Transaction (“Closing”). 


2. Price.  The purchase price and terms of payment will be seven hundred  fifty million dollars ($750,000,000), assuming financing by GRU through thirty (30)-year utility system revenue bonds issued by the City of Gainesville, Florida  (“Purchase Price”), which will be paid in cash at Closing.  Should the 30-year U.S. Treasury increase by more than 50 basis points (measured as the difference between the rate on the Execution Date and the rate on the day that is five days before Closing), GRU may terminate the Transaction and cease negotiations thereof. 


3. Negotiation.  The Transaction will be subject to the negotiation and execution of a Purchase and Sale Agreement and associated legal documents.  Negotiations will begin with a proposed asset purchase agreement supplied by GREC within 21 days following approval of this Memorandum by the Gainesville City Commission.  The Parties will use commercially reasonable efforts to complete negotiations and agree upon a Purchase and Sale Agreement for execution not later than four (4) months after the Execution Date, and to achieve Closing not later than seven (7) months after the Execution Date.


4. Diligence.  The Transaction will be subject to the satisfactory completion by GRU of customary due diligence.  Effective as of the Execution Date and subject to the provisions of Section 6 below, the Parties will reasonably cooperate with each other in respect of the diligence process to facilitate timely access for GRU and its representatives to the Facility and other Assets, and to the books and records regarding the Facility and other Assets of GREC and the third party operator of the Facility.  Without limiting the foregoing, GRU acknowledges and agrees that GREC has the right to attend any meetings that representatives of GRU may have with the Facility operator or other third parties.


5. Exclusivity.  Until four (4) months after the Execution Date, or such later date as may be specified in a Purchase and Sale Agreement executed by the Parties (the “Expiration Date”), GREC will negotiate exclusively with GRU in connection with the sale of the Facility and the Assets, and neither GREC, its members, nor anyone authorized to act on its behalf will, directly or indirectly, (a) sell all, or any portion of, or interest in, GREC, the Facility or any Assets to any other party or parties, or (b) engage in discussions (whether solicited or unsolicited) or negotiate with, or solicit any expression of interest, inquiry, proposal or offer from, any person or entity (other than GRU) relating to the possible acquisition of or investment in any or all of GREC, the Facility or any Assets.  Notwithstanding the foregoing, this Memorandum shall not create any additional restriction on upstream transfers that are not already covered by the PPA.  Further, prior to the Expiration Date, GREC will promptly notify GRU of the receipt by GREC, its members or anyone authorized to act on its or their behalf of any expression of interest or offer to acquire or invest in all or any portion of GREC, the Facility or any Assets (or enter into any other transaction that is substantially similar to, or that would preclude, the Transaction), and the terms and conditions of any such offer or expression of interest.


6. Public Records and Confidentiality.  This Memorandum is a public record that will be disclosed to the public and discussed during public meetings of the Gainesville City Commission (“Commission”).  This Memorandum does not disclose any confidential verbal discussions under the Confidentiality and Nondisclosure Agreement executed by GRU as of November 16, 2016 and executed by GREC as of November 21, 2016 (the “NDA”) and terminated by GRU effective March 14, 2017.  The Parties also confirm that the Purchase and Sale Agreement for the Transaction will be subject to Commission approval, and will be a public record that will be disclosed to the public and discussed during public Commission meetings.  Should either Party reasonably believe that specific written information provided in connection with this Memorandum or through due diligence, or included in the Purchase and Sale Agreement or otherwise provided in connection with the Transaction falls within a specific exemption under Florida’s Public Record laws, the Party transmitting or providing such information shall submit such information to the receiving Party in a separate envelope that includes a general description of the information together with a reference to the specific Florida Statute or other law that deems such materials exempt from public disclosure.  The receiving Party will not warrant or guarantee that information designated by the transmitting Party as exempt is in fact exempt under Florida’s Public Records Laws, and the receiving Party will offer no opinion as to the accuracy of the legal reference provided by the transmitting Party.  If the receiving Party receives a public records request for any information that the transmitting Party has designated as exempt, the receiving Party will notify the transmitting Party through email notice.  The transmitting Party shall have no longer than five (5) business days after receipt of such notice to file any necessary court documents to prevent the disclosure of the information, at the sole expense of the transmitting Party.  If the transmitting Party timely files the necessary court documents, the receiving Party will not disclose the information until the conclusion of any proceedings.  If the transmitting Party fails to comply with any of the requirements in this section or fails to file any necessary court documents to prevent the receiving Party from disclosing materials as described herein, such failure shall be deemed as a waiver by the transmitting Party to the claim that any materials submitted by the transmitting Party constitute exempt information. The transmitting Party agrees that its designation of information as exempt may be challenged in court by any person or entity.  The transmitting Party agrees to indemnify and defend the receiving Party, its employees, agents and officials ("Indemnified Parties") against all claims and actions, whether or not a lawsuit is commenced, related to the transmitting Party’s designation of materials as exempt and to hold harmless the Indemnified Parties for any award to a plaintiff for damages, costs and attorneys' fees by reason of any claim or action arising out of or related to the transmitting Party's designation of materials as exempt.  The Parties agree that any information provided, including any materials designated as exempt, will be distributed to members of staff, management and the relevant board and Commission members for evaluation and consideration of the Transaction.


7. Dispute.  


(a)  The Parties are engaged in an arbitral proceeding conducted under American Arbitration Association (“AAA”) procedures that is pending in AAA Case No. 01160000-8157 (the “Dispute”).  The Dispute involves claims and counterclaims asserted by the Parties in connection with the PPA.  The Parties retain all rights arising under the PPA.  This Memorandum operates to stay the Dispute until a Purchase and Sale Agreement is executed by the parties pursuant to Section 3 above and during the stay GRU shall not withhold additional invoiced amounts other than those described in section (b) below.  The Parties shall file with the arbitrator any necessary documentation to effectuate this stay.  


(b)  After the Execution Date and during the stay of the Dispute, GRU shall not withhold amounts from GREC’s monthly invoices other than amounts that may be withheld with respect to an invoice when payment is due for such invoice in accordance with the PPA where such withholding is based on either (i) one or more of GRU’s claims or counterclaims that are the subject of the Dispute (consistent with GRU’s prior practice), or (ii) any calculation error that may appear in such invoices.  GRU shall not retroactively withhold any amounts that have previously been paid under any GREC invoice.


(c)  The Parties agree that the Purchase and Sale Agreement shall include the following provisions:  (i) a further stay of the Dispute until Closing or termination of efforts to reach a Transaction; (ii) at Closing, GRU shall  receive a credit from GREC in the amount of $7,428,899.98 (the “Retention Cap”) in the form of GRU’s retention of such amount of previously withheld funds under the PPA; (iii) GRU will not withhold additional amounts after the Execution Date other than amounts as set forth in section 7(b) above; (iv) GRU shall refund to GREC at Closing any amounts withheld after March 19, 2017 with interest as set forth in Section 8.6 of the PPA; (v) occurrence of the Closing and performance of all obligations and payment of the amounts to be paid and retained in accordance with the Purchase and Sale Agreement shall operate as a full settlement and mutual release of all claims and counterclaims between the Parties in the Dispute; and (vi) at Closing, the Parties shall execute the appropriate documents to effectuate the agreed upon settlement and release.  


(d)  If the Parties are unable to execute a mutually agreeable Purchase and Sale Agreement to effectuate a Closing, or if the parties terminate efforts to reach a Transaction, the Parties shall retain all rights and claims under the PPA and file with the arbitrator any necessary documentation to lift the stay and proceed with the Dispute.  GREC’s agreement to  provide a credit of the Retention Cap in the form of GRU’s retention of such amount of previously withheld funds upon a successful Closing as noted above is without any concession or admission whatsoever of liability as to those amounts, which GREC maintains were improperly withheld under the PPA.  GREC has agreed to GRU’s retention of that amount solely in order to facilitate the Transaction contemplated by this Memorandum.  


8. Reservation of Rights.  The Parties’ execution of this Memorandum and their negotiation of the Transaction and associated discussions and communications shall not affect, impair, or compromise the Parties’ respective claims, counterclaims, rights and defenses in the Dispute, or their respective rights and obligations under the PPA.  Each Party enters into this Memorandum and engages in negotiations and activities in connection with the Transaction independent of the Dispute and with all rights expressly reserved.  


9. Miscellaneous.  This Memorandum shall be governed by, and construed in accordance with, the law of the State of Florida.  This Memorandum shall be executed first by an authorized management representative of GRU and by an authorized representative of GREC and, if so executed, the management representative of GRU shall present this Memorandum to the Commission for approval.  The Sections of this Memorandum that are binding (as specified in the first paragraph of this Memorandum) shall be binding upon and shall inure to the benefit of and be enforceable by the Parties and their successors and assigns if and only if signed and delivered by all parties, including GRU, GREC, the City Commission and the City of Gainesville by April 21, 2017.  This Memorandum may be executed by facsimile or by documents sent in PDF via email and in any number of counterparts, all of which together shall constitute a single instrument and shall be considered an original for all purposes.  It shall not be necessary that any counterpart be signed by each Party so long as each Party shall sign at least one counterpart.


IN WITNESS WHEREOF, the Parties have caused this Memorandum to be executed by their respective, duly authorized representatives as of the Execution Date.


			THE CITY OF GAINESVILLE, FLORIDA, D/B/A/ GAINESVILLE REGIONAL UTILITIES


Recommended for approval by GRU Management


By:						
Name:						
Title:						





Approved by the City Commission


By: ______________________________


Name: Lauren Poe


Title: Mayor





For GRU:  Approved as to form and legality:


By:						
Name:						
Title:						


			GAINESVILLE RENEWABLE ENERGY CENTER, LLC





By:						
Name:						
Title:						
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From: Andrew Caplan
To: Bielarski, Edward J
Subject: Re: FW: Sittin in the morning sun...
Date: Saturday, March 18, 2017 11:52:19 AM


Thank you for sending this my way.


On Sat, Mar 18, 2017 at 11:44 AM Bielarski, Edward J <BielarskiEJ@gru.com>
wrote:


Andrew,


 


I have forwarded the latest communication between Mr. Gordon and I, which was
forwarded to the City Commission today.  You’ll notice that my Iron sharpens iron
comment also has a little Ravens connection.


 


 


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


From: Bielarski, Edward J 
Sent: Saturday, March 18, 2017 11:43 AM
To: citycomm
Cc: DL_Utility Advisory Board; DL_GRU_ExecutiveTeam; DL_GRU_LeadershipTeam
Subject: FW: Sittin in the morning sun...


 


Major, Commissioners and UAB members,


 


Please find my latest response to Mr. Gordon in regard to our current
negotiations.  I ask you to notice that both GRU and GREC are quite close on all
the major issues.  The remaining issues surround the settlement of arbitration and
how we can lay the groundwork for, as Mr. Gordon calls it a “fair and durable
deal”. 
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Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


From: Bielarski, Edward J 
Sent: Saturday, March 18, 2017 11:39 AM
To: Jim Gordon (jgordon@emienergy.com)
Cc: Al Morales (AMorales@emienergy.com); Dennis Duffy (dduffy@emienergy.com); Brown, Thomas
R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Sittin in the morning sun...


 


Jim;


 


 


Its another week end morning and I’m sitting in my office drinking my coffee
watching the morning sun, hearing the lyrics from Otis Redding’s hit,”Sitting on the
Dock” flash through my head:


 


Sittin’ in the mornin’ sun. I’ll be sittin when the evenin’ come.


 


I’ve read our correspondence again and aside from my deeply held belief that my
e-mails were exponentially more entertaining than yours, I was struck by how far
you and I have come and how close GRU and GREC are to agreeing on an MOU. 
I’ll list each issue:


 


 


Type of sale – Agreed


Price- Agreed


Interest rate cap – Agreed


Exclusivity – Agreed


Public Records indemnification – Agreed
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Abiding law – Agreed


Expiration – Agreed


If it were any other business relationship I believe we would be done and working
towards a definitive contract.  Of course GRU and GREC’s relationship is more
complicated than most and with that complexity comes the need to address
potential hurdles and insure a proper understanding.  If not, as Otis sings:


Look like nothing’s gonna change.  Everything still remains the same


 


The remaining issues are related to how GREC and GRU can “stay” the arbitration
during the time we will need to sit down and collaborate and avoid the distractions
associated with depositions, interrogatories and hearings.  Here’s my
understanding of those remaining issues.  In short;


 


1.       Both GRU and GREC want to be sure that neither one takes advantage of
provisions within the PPA during the period we’ve “stayed” the arbitration and are
proceeding in good-faith toward delivering a definitive agreement. In addition,
GREC has proposed that GRU no longer withhold additional monies during the
process. 


2.       GRU has asked that in consideration of its position within the arbitration GREC
should allow them to retain all withheld monies through the closing.  On the other
hand GREC has offered a cap of $ 7.2 million on what will be retained at closing.


3.       In addition GRU has requested a flat payment of $ 10 million at closing as a
settlement of the arbitration.  GREC has declined that proposal.


I don’t believe these issues are insurmountable.  Therefore I propose the following
as the solution;


 


·         GRU will agree not to withhold additional amounts after the Execution Date
other than amounts that may be withheld with respect to an invoice when
payment is due for such invoice in accordance with the PPA, where such
withholding is based on either i) one or more of GRU’s claims or counterclaims
(consistent with prior practice) and ii) any calculation error within the invoice.  I
believe that this clarification adds value to both GRU and GREC.


·         GRU agrees to limit the total amount retained by GRU at Closing to $ 15 million
(“Retention Cap”), no matter the level of withholdings, in return for eliminating its
request for a payment of $ 10 million at Closing.


I have incorporated these changes into another revision to the MOU, which I have
attached.  The relative value to GRU and GREC is as follows:


 







·         Arbitration is paused.  GRU and GREC can negotiate without distraction
and avoid further arbitration expenses and time.


·         GRU and GREC will maintain its rights under the PPA.


·         The “blank check” and “carte blanche” arguments are substantially
mitigated.


·         The $ 750 million purchase price is the purchase price.


Finally, let me address a few concerns, which you expressed in your March 16th


response as well as a phone conversation we had during that day.  Any belief your
Board has that I feel conflicted or that I am not sure that I want to transact a fair
and durable deal is wholly without merit.  In fact, I have specifically included a
resolution to the current arbitration (which I don’t need to remind you GREC
brought against GRU) within this negotiation in what seems to be a unilateral
attempt to make this a fair and durable deal.


 


The idea that I also am trying to maintain and exercise “undue leverage” is also
without merit and completely ignores my efforts to settle an arbitration which
could be a distraction to negotiating a definitive agreement.    


 


Jim, I know that you’ve negotiated a lot of deals and made a fair amount of
money.  However, let me offer you a piece of advice.  I don’t appreciate your
attempts (whether on the part of the Board or yourself) to pronounce that I have
these ulterior motives to my actions which will destine us to ultimately unravel an
acquisition.  That strategy may have intimidated others but it won’t intimidate me. 
Take a moment to read Proverbs 27:17, in which is written “As Iron sharpens iron,
so one man sharpens another.”  Quite frankly, you’re above bush league tactics
and I respect you too much to believe what was written in the e-mail was
intentional on your part.


 


It is exactly at this point of every deal that I have ever done that both parties
have to take a deep breath and consider the options available and how they can
complete the deal with the promise it can close.  Some folks wilt and agree to
anything, which in my experience doesn’t bode well to the development of a
definitive agreement.  Some folks will draw a line in the sand and never cross it,
which again in my experience sets both parties on the wrong path.  Then there
are some folks who truly understand the economic, political and social justice of
the deal.  I think you are one of those guys.  Prove me right, and make me believe
Otis was wrong when he sang:


 


Now, I’m just gonna sit at the dock of the bay, watching the tide roll
away.  Oooo-wee, sittin’ on the dock of the bay, wastin’ time







 


 


 


Edward Bielarski Jr


General Manager


Gainesville Regional Utilities


 


This message may contain confidential and/or privileged information. If you are not the intended recipient or authorized to receive this
for the intended recipient, you must not use, copy, disclose or take any action based on this message or any information herein. If you
have received this message in error, please advise the sender immediately by sending a reply e-mail and delete this message. Thank
you for your cooperation.








From: Jim Gordon
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, Elizabeth A.
Subject: Re: Response to revised MOU from GREC
Date: Wednesday, March 15, 2017 10:55:20 AM


Dear Ed,
 
            In our discussions before and after receiving your MOU of February 21, 2017, I reported to you 
a set of terms from my Board and a price range for selling the GREC facility between the high seven 
hundred million dollars to a minimum of seven hundred and fifty million dollars. While we’ve 
accommodated GRU on your requested term changes, the Board remains firm on the minimum seven 
hundred and fifty million dollar price. We can, however, agree to your prior proposal of a contingency 
out at a 50 bps. increase to the 30 year US Treasury rate, which would substantially limit GRU’s 
exposure to potential interest rate increases.


            As I stated in my last letter, we are willing to sell you the facility and allow you to capitalize on 
the hundreds of millions of dollars in customer savings you have identified through your cost of capital 
and operational synergy advantages. But we are also content to continue owning and operating our 
facility. I look forward to hearing from you.


Sincerely,


Jim


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Tuesday, March 14, 2017 at 9:15 AM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>, "Brown, 
Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M." 
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A." <waratukeea@cityofgainesville.org>
Subject: RE: Response to revised MOU from GREC


Jim,
 
Although I have a unique flare for expression and can be disarmingly playful at times, it cannot be 
denied that I am serious in my pursuit of a mutually beneficial transaction between GREC and GRU.  
Rest assured that my team and I are committed to our current negotiation process. 
 
That said I want to thank you and the GREC Board of Directors for the thoughtful consideration of 
the terms and conditions of the MOU.  In your latest communication, I appreciate the Board’s 
compromise on seven (7) of the eight (8) issues surrounding the MOU.  This is important as well as 
constructive and shows a real willingness to enter into and close a sale for the GREC facility.
 
At this point, I believe we are down to two items; the purchase price and the “spread” on the 
interest rate contingency.  Actually, I view these two items as one.  During this process I have 
considered the spread as a contingent additional purchase price.  So, when GRU placed the first 
written offer on the table at $ 750 million with a 25 basis point (“bp”) spread, I considered that to 
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equate to a $ 787.5 million worst case offer ($ 750 million plus 25 bps @ $ 1.5 million a bp).
 
On the other hand, the nature of your counter offers have led me to extrapolate that too low a 
spread places a higher risk of GRU being able to terminate the transaction during market 
disturbances.  It helps me understand why GREC’s latest offer rests at a 75 bp spread.  
Unfortunately, based on my rationale, that still equates to a worst case offer of $ 862.5 million.  
That’s $ 75 million more under a worst case scenario for GRU than our opening offer.
 
If you understand this viewpoint, I think you will understand that we will need to make one last 
compromise in order to close this MOU.  Therefore, I propose that GRU accept the MOU, as written 
in your Marked v. GRU Rev 4, except for the following:
 


<!--[if !supportLists]-->·         <!--[endif]-->GRU accepts a 65 bp spread as an interest rate 
contingency.  Based on the latest history of 30 US Treasuries that spread is at a level which 
will afford GREC reasonable assurance that the interest rate market will not “crater the 
deal”.
 


<!--[if !supportLists]-->·         <!--[endif]-->In consideration of accepting an additional 15 bps of 
interest rate risk, GRU accepts a purchase price of $ 715 million.  From a worst case 
perspective that values the transaction at $ 812.5 million ($ 715 million plus 65 bps @ $ 1.5 
million a bp).


I strongly believe that these revisions will be acceptable to both the City Commission and the UAB, 


although I’d like to extend the approval date until April 15th to insure adequate public discussion.  I 
also think this transaction will fulfill the original intention of both parties when you, Jim entered onto 
the Gainesville stage.  Speaking of stages, in closing I’ll leave you with some lyrics from one of the 
best to perform on stage, Kenny Rogers:
 
 


You've got to know when to hold 'em
Know when to fold 'em


Know when to walk away
And know when to run


You never count your money
When you're sittin' at the table


There'll be time enough for countin'
When the dealin's done


 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 


From: Jim Gordon [mailto:jgordon@emienergy.com] 
Sent: Monday, March 13, 2017 4:22 PM
To: Bielarski, Edward J
Cc: Al Morales; Dennis Duffy; Brown, Thomas R; Locke, Justin M; Shalley, Nicolle M.; Waratuke, 
Elizabeth A.
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Subject: Re: Response to revised MOU from GREC
 
Ed,
 
Your last two emails to me and the ultimatums contained in those emails have caused the GREC 
Board of Directors to question whether there is serious interest for GRU to enter into and close a 
sale for the GREC facility.
 
You approached me with GRU's interest in purchasing the facility. You requested I approach my 
Board for the required parameters of a deal. I fulfilled your request and communicated back to you 
an acceptable price range and outline of terms. We had several discussions leading up to your first 
MOU you sent us on February 21. You inserted a number of terms in that MOU and further revisions 
of the MOU that did not mesh with our initial discussions and deal parameters.  Yet, we feel we have 
been responsive and flexible in trying to understand your positions and negotiating a deal that is fair 
to both parties.
 
     Here is our response to your March 10 email and an attached revised MOU.
 
 
         1. We left the draft as an asset sale but think an entity sale warrants a discussion with your 
attorneys. Conceptually we are open to an asset deal, but    would like to discuss this further.
 
          2. We are not going to reduce our $750mm purchase price.
 
          3. We are willing to compromise and tie your interest rate contingency to a rate increase of 75 
bps (midway between 100 and 50 bps).
 
          4.  We would also accommodate you on your 4 month request on Exclusivity.
 
          5.  Regarding the Public Records issue, we can accept your language regarding indemnity for 
damages, other than GRU’s own legal fees. 
 
           6. GREC and GRU would reserve all rights under the PPA.
 
            7. We would accommodate you on utilizing Florida law rather than New York law.
 
            8. We would agree to extend the expiration of the agreement to March 31, 2017.
 
        You have communicated to your stakeholders that because of your inherent cost of capital 
advantages and operational synergies, the purchase of the GREC facility by GRU could produce 
hundreds of millions of dollars in savings for your customers. We are prepared to sell you the facility 
and allow you to capitalize on this recognized opportunity or we are happy to continue owning and 
operating our facility. The one thing we don't want to do is waste yours and our time and resources. 
If you are unable to transact at our purchase price and at mutually acceptable terms then we will 
have needlessly expended legal and professional fees and created false expectations with our 







respective stakeholders.
We look forward to your response.
 
Sincerely,
Jim
 
 


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: Friday, March 10, 2017 at 4:01 PM
To: Jim Gordon <jgordon@emienergy.com>
Cc: Al Morales <AMorales@emienergy.com>, Dennis Duffy <dduffy@emienergy.com>, "Brown, 
Thomas R" <BrownTR@gru.com>, "Locke, Justin M" <LockeJM@gru.com>, "Shalley, Nicolle M." 
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A." <waratukeea@cityofgainesville.org>
Subject: Response to revised MOU from GREC
 
Jim,
 
I was pleased to receive last night’s e-mail of a signed MOU (albeit revised) from you, on behalf of 
GREC.  In spite of the numerous modifications I believe it signifies a heightened level of engagement 
between you and the other GREC partners.  If we are to execute a mutually beneficial transaction 
between GRU and GREC that continued engagement will be necessary. 
  
On the downside the revisions made to the MOU change the economics for GRU and its customers.  
I sense that you are projecting your inner Jim Croce when he sang his popular song from the 70’s 
called, “You don’t mess around with Jim”:


 
“You don’t tug on Superman’s cape.  You don’t spit into the wind.  You don’t pull the mask off the 


old Lone Ranger.  And you don’t mess around with Jim.”
 
In all seriousness, I think both organizations have a lot at stake here and I hope you understand from 
my viewpoint the concerns I’ve  outlined below:
 


<!--[if !supportLists]-->·         <!--[endif]-->Conversion from asset sale to entity or ownership 
sale – A purchase of anything other than the Facility is challenging for GRU.  First, it places 
us in jeopardy of having the value of the Facility subject to state and local property taxes.  It 
also may impact the issuance of tax-exempt bonds.  It will also subject GREC to the highest 
degree of due diligence, and indemnification against liabilities of the GREC entity.  Finally, it 
makes the issue of the 1603 Grant part of the purchased liability, which GRU will not accept. 


Furthermore, the current PPA envisioned an asset purchase by incorporating a Purchaser’s 
Option to Purchase Facility in Section 27.  There are no references related to a purchase of 
GREC vs. the Facility.
 


<!--[if !supportLists]-->·         <!--[endif]-->Price movement – I appreciate that you now 
understand the value of the price you had ($ 750 million) before it was gone.  GRU moved 
the price to $ 725 million though the end of business today, and it falls to $ 700 million 
tomorrow.  It’s that Croce’s song again:
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“Last week he took all my money and it may sound funny, but I’ve come to get my money 
back.”


 
<!--[if !supportLists]-->·         <!--[endif]-->Interest rate protection – While I appreciate GREC 


bargaining for zero interest rate exposure, its simply not reasonable to expect GRU to 
absorb 100 basis points of risk (amounting to $ 150 million).  Therefore, GRU would simply 
cap its risk at 50 basis points over current 30 year Treasuries with an ability to terminate the 
contract.     
 


<!--[if !supportLists]-->·         <!--[endif]-->Exclusivity – Revising the exclusivity from 7 months to 
3 months means that within our 4 month window of executing a definitive contract there 
will be a month in which GRU and GREC may not have a final contract, but GREC will be 
allowed to “shop another buyer”.   That’s not acceptable.  However, GRU would accept 4 
months given that fact that once under contract those additional 3 months are covered by 
that contract.
 


<!--[if !supportLists]-->·         <!--[endif]-->Public Records - Modifying the provision in which GRU 
requires GREC to indemnify it against claims and actions by others against GRU, when GRU 
has simply carried out GREC’s designation of information as exempt from public records is 
simply not fair and equitable.
 


<!--[if !supportLists]-->·         <!--[endif]-->Current suspension of withholdings under PPA – GRU 
will not give up its rights under the PPA. 
 


<!--[if !supportLists]-->·         <!--[endif]-->Law of New York – GREC’s Facility is in Florida.  GRU is 
in Florida.  Laws governing public records, real estate, and state environmental laws are in 
Florida.  Florida it is!
 


<!--[if !supportLists]-->·         <!--[endif]-->MOU binding date – With the aforementioned issues, 
there is very little likelihood that GRU could gain approval by March 25, 2017 even if we 
were to execute the MOU as is.


 
In summary, although I appreciate the efforts taken in order to deliver the signed MOU to me, I view 
it as largely unresponsive to GRU’s offer and imposing more risk on GRU.  Therefore, I am attaching a 
newly revised MOU, which includes revisions GRU can accept.
 
The bottom line is that at $ 700 million with i)no interest rate risk, other than allowing GRU the 
ability to terminate with a 50 basis point swing in the market and ii) to structure an asset sale as was 
envisioned in the PPA and iii) a seven (7) window to close the transaction this is a great deal for 
GREC and will allow GRU to recognize substantial savings as compared to the costs of the PPA.
 


“Yeah, Big Jim got his hat.  Find out where its at, and its not hustlin’ people strange to you.”
 
 
Edward Bielarski Jr
General Manager
Gainesville Regional Utilities
 








From: Hayes-santos, Adrian
To: Bielarski, Edward J; Shalley, Nicolle M.
Cc: Citycomm; Jtexconsult@gmail.com
Subject: Re: Request for NDA between GREC and City of Gainesville
Date: Monday, February 27, 2017 2:20:18 PM


I'm forwarding this to our GRU manager and city Attonery who should be able to get you the
information you requested.


Sent from mobile


> On Feb 27, 2017, at 11:26, James Thompson <jtexconsult@gmail.com> wrote:
>
> To Whom It May Concern,
>
> Please consider my prior request for the MOU between GREC and the City fulfilled. A fellow citizen
directed me to the document as sent to one of you in an email as public record.
>
> I would however like to request the Non-Disclosure Agreement referred to in the MOU, signed by
both parties in November 2016. If this is also in a public record email, I will accept that forward or
attachment as a fulfillment of this request.
>
> Thank You,
>
> James Thompson
> 352-246-6863
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From: Bielarski, Edward J
To: Shalley, Nicolle M.
Subject: Fwd: Response TO Revised MOU
Date: Thursday, March 16, 2017 1:15:51 PM


Nicole,


Could you work on language which would offer GREC assurance that GRU wouldn't
have a blank check in regard to the withholdings.  I think the concern is withholding
of the close to $ 10 million of availability payments.


Is there language that we could craft which would limit the withholding to billing
"mistakes"? In exchange for that GRU would accept the retention of the $ 7.1 million
at closing and a payment of $ 10 million.


Ed B


Sent from my iPad


Begin forwarded message:


From: "Bielarski, Edward J" <BielarskiEJ@gru.com>
Date: March 16, 2017 at 1:01:09 PM EDT
To: Jim Gordon <jgordon@emienergy.com>
Cc: "Brown, Thomas R" <BrownTR@gru.com>, "Locke, Justin M"
<LockeJM@gru.com>, "Shalley, Nicolle M."
<shalleynm@cityofgainesville.org>, "Waratuke, Elizabeth A."
<waratukeea@cityofgainesville.org>, Dennis Duffy
<dduffy@emienergy.com>, Al Morales <AMorales@emienergy.com>
Subject: Re: Response TO Revised MOU


Jim,


Thanks for the quick reply.  I understand your Board's position.  However,
as much as you suggest that my counter would give GRU a "blank
check", GREC's counter offer removing GRU's ability to withhold
payments (only in regard to current disputes) gives GREC "carte blanche"
to bill for amounts not allowed under the PPA and leave GRU no recourse
under its current PPA.  If we could tighten up the language (per the
lawyers) in a manner more appealing to both of us, let's do that.


Certainly, GRU is not looking for the withholding provisions as a method
to extent our current disputes.  We only want the ability to continue to
withhold those current items under dispute and in case of billing errors
correct them.


As to the issue of the $ 10 million, I was reluctant bringing up details in
the current venue.  However, it appeared that you didn't understand the
significance of the item as it related to the arbitration.  I feel that it is
connected and I don't see it as a sales allowance as much as I see it as a
final settlement on the arbitration.
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In summary, I'd like to speak with my attorneys on options surrounding
the $ 7 mm and the withholding issues.


If GREC will not acquiesce on the $ 10 million final settlement, GRU will
be forced to keep the arbitration going and not place a pause on the
proceedings.


Ed B


Sent from my iPad


On Mar 16, 2017, at 12:04 PM, Jim Gordon <jgordon@emienergy.com>
wrote:


Ed,
  We have reviewed your latest response and although we simply
disagree with your claims on Available Energy payments, I do not
believe it would  be fruitful or constructive to debate that point
here…if we are unable to conclude a deal, GRU will have retained
all of its rights and your claims would be ultimately decided by a
legal process that is underway.
Let me explain to you how our Board looks at this – they are willing
to transact at the price/terms we sent to you in our last MOU draft,
and your ask of an additional $10 mm payment, which is effectively
an ask for a purchase price reduction doesn’t work for my Board.
Your ask that you keep the ability to continue to withhold payments
from us under the PPA basically gives you a blank check. In your
construct, you could withhold millions of dollars more between now
and Closing and try and have us eat that additional cost…we don’t
think that is reasonable or workable.
   
  My Board is beginning to wonder if you feel conflicted, in that, you
are not sure if you want to transact a fair and durable deal or if you
just want to maintain and exercise undue leverage that is destined to
ultimately unravel your acquisition of the GREC facility. It is
imperative that, if both of us are going to commit the significant
time and resources required for this transaction that it be in a
constructive climate. Again, if the the transaction does not close,
neither of us will have given up any of our rights under the PPA and
we will then return to litigation. Those  are the conditions that will
ultimately ensure the significant benefits you have identified through
a GREC acquisition will accrue to the Citizens of Gainesville and
the region.
  Let me know if you want to move forward under the MOU that we
provided to you yesterday.
Sincerely, 
Jim
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From: Shalley, Nicolle M.
To: Hinton, Paula W.
Cc: Bielarski, Edward J; Mccarty, Rich; Cottle, Lisa A.
Subject: Re: Draft MOU - v2
Date: Friday, March 03, 2017 10:28:05 AM


Hello all - I think there is some confusion (which may be solely on my end?) - but
my understanding is that what Paula worked on is a brief, very limited scope stay to
allow the parties to get to a signed MOU. In contrast, the language in the draft MOU
(which won't become effective until CCOM approval) is intended to allow a longer,
broader stay of non-SJ matters to allow the parties to get to a signed agreement. 


Nicolle M. Shalley 
City Attorney 
City of Gainesville 
352-393-8747 (office phone)


On Mar 3, 2017, at 9:15 AM, Hinton, Paula W. <PHinton@winston.com> wrote:


Okay, got it open.  It should say that the only items stayed are the
“conduct of depositions and the expert report deadlines if and when
approval of the MOU is obtained from the Commission and the Advisory
Board”. 
 
There are applications for subpoenas pending too that are not technically
motions so we want to say what is stayed….thanks all..copying Rich here
too who worked with me on the language with Phelan.
 
Paula W. Hinton
Partner


T: +1 (713) 651-2600


D: (713) 651-2663


M: (713) 504-6530


M: (832) 202-8648


F: (713) 651-2700


www.winston.com


<image003.jpg>
 
From: Shalley, Nicolle M. [mailto:shalleynm@cityofgainesville.org] 
Sent: Thursday, March 02, 2017 6:31 PM
To: Bielarski, Edward J <BielarskiEJ@gru.com>
Cc: Hinton, Paula W. <PHinton@winston.com>
Subject: Draft MOU - v2
 
Hello Ed – Per our discussion.  After Paula has reviewed Section 7, feel free to
transmit.  Remember to include the City Commission on your transmittal email to
GREC, as that seemed to be their direction today.  



mailto:/o=gru.com/ou=gruadm/cn=recipients/cn=smithnm

mailto:phinton@winston.com

mailto:/o=gru.com/ou=exchange administrative group (fydibohf23spdlt)/cn=recipients/cn=bielarskiej

mailto:rmccarty@winston.com

mailto:lcottle@winston.com

mailto:PHinton@winston.com

http://www.winston.com/

mailto:shalleynm@cityofgainesville.org

mailto:BielarskiEJ@gru.com

mailto:PHinton@winston.com





 
Hello Paula – Please review Section 7 to confirm whether it is consistent with our
earlier discussion, if not, please revise accordingly.
 
 
Nicolle M. Shalley
City Attorney
City of Gainesville
352-393-8747 (phone)
 
Under Florida law, emails and email addresses are public records and subject to
disclosure upon request.  If you do not want your email or email address released in
response to a public records request, do not send email to this office.  Instead, contact
this office by phone. 
 
NOTICE:  This message is intended only for the use of the individual(s) or entity to
which it is addressed.  If the reader of this message is not the intended recipient, you
are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited.  If you have received this email in error, please
immediately reply to the sender, then delete the email.  Thank you.  
 


The contents of this message may be privileged and confidential. If this message has been received in error, please
delete it without reading it. Your receipt  of this message is not intended to waive any applicable privilege. Please do
not disseminate this message without the permission of the author. Any tax advice contained in this email was not
intended to be used, and cannot be used, by you (or any other taxpayer) to avoid penalties under applicable tax
laws and regulations.





